


WIL
Scots Rev

Green's I

1.')-. Ncff

UNIVERSITY

OF CALIFORNIA

LOS ANGELES

>NS.

!
Volumes,

in 10 Vols.

,. By the

n 13 Vols.

SCHOOL OF LAW
LIBRARY

le Laws
rities. In

iipleted in

Prospectus

^enty -Fifth

rter. Pub-

The New
of Eng
12 Vols.

Scots Sta
> \ohiii

and part

The Pari
Anii'.i.il

The Scot
liphed even- saturaay iHuniiiig. xnct-uu.

„^ , . ^, ^ . .

Kach number contains-The Decisions of the Week in the Court of

^.«sion, Outer and Inner Houses, House of Lords, and bhenff Courts

\ Uineit of the Preceding Numbers; Summaries of Ne^Y Acts of Parliament;

NewH, Articles, and Notes on Legal Subjects of Interest ; A Portrait and

l{i<.L:r.'ii<hioal Notice of a leading Member of the Profession.

The Juridical Review: Published Quarterly. Subscription, 12s.

Vol- I \n XI., in half morocco, price 12s. each.

Burns' Conveyancing Practice, according to the Law of

Scotland. I'.y .buiN IIlrns, W.S. Poyal 8vo. 2bs. nett. 1899.

Stewart on Diligence. A Treatise on the Law of Diligence. By

J. eiuAHAM Stewart, M.A., LL.B., Advocate. Royal Bvo. 40.s.

Glegg on the Workmen's Compensation Act, 1897. A
Commentary. Second Edition. By A. T. Glegg, Advocate. Royal

8vo. 7s. 6d. ndt. 1899.

Gloag and Irvine on Rights in Security, Heritable and

.Moveable, including Cautionary Obligations. By W. M. Gloag,

13.A., Advocate, and J. M. Irvine, LL.B., Advocate. Royal 8vo.

4(>s. nett. 18!)".

Sandeman's Digest of Scots Decisions, 1895-99. Decided

in the Sujireine C'ourts ot Scotland, and reported in the various Series

of Reports. Together with a Table of all Cases which have been

judicially considered during the period. By J. C. S. Sandeman,
Advocate. Royal 8vo. With Supplement. 14s. nett.

To hi; continued annually.

Dewar on Liquor Laws. A Practical Treatise, with Decisions,

1K.')4 to 1!K)<); Notes, Indices, and Schedules of Licence Duties.

Bv David Dewar, Ciiief Constable, Dundee. Third Edition.

Demy 8vo. Ts. 6d. ndt. 1900.

Grierson's Stamp Duties. A Treatise on the Law of Stamp
iJuU.:.- uii Wiuien Instruments. By P. J. H. Grierson, Solicitor to

the Inlanrl Revenue. Demy 8vo. 10s. nett. 1899.



Miller's Law of Nature and Nations in Scotland, a Series
of Lectures delivered in Session 1895-96 in the University of Glas-
gow. By W. Galbraith Miller, M.A., LL.B., Advocate. Demy
8vo. 4s. nett. 1896.

Irons' Dean of Guild Court. A Manual of the Law and Practice
of, with Synopsis of the Law relating to Building Restrictions,
Servitudes, &c. By James Campbell Irons, S.S.C. Demy 8vo.
25s. nett. 1895.

Brown's Sale of Goods Act, 1893. Notes and Commentaries
on the Sale of Goods Act, 1893. By Professor Richard Brown,
Glasgow. Demy 8vo. 16s. nett. 1895.

Conveyancing Statutes from the ISth Century to the
Present Time, with the Repealed Acts and Portions of Acts
distinguished, and the 1863 and 1874 Acts annotated with Cases
relating to each Section. Arranged and Edited by John Craigie,
M.A., LL.B., Advocate. Royal 8vo. 25s. nett. 1895.

Shennan's Parish Councillor's Hand-Book. A Digest of the

Local Government (Scotland) Act, 1894 (57 & 58 Vict. cap. 58),

with the Text of the Act, and an Account of the Powers and
Duties of Parish Councils. By Hay Shennan, Sheriff-Substitute,

Lerwick. Fourth Edition, Demy Bvo. Is. 6d. nett. 1895.

Cooper on Defamation. A Handbook of the Law of Defamation
and Verbal Inji;ry. By F. T. Cooper, M.A., LL.B., Advocate.
Demy 8vo. 14s. nett. 1894.

Dewar's Penal Servitude and Prevention of Crimes Acts,
1853-1891. By David Dewar, Chief Constable. Demy 8vo. 5s.

7iett. 1895.

Angus' Dictionary of Crimes and Offences. A Dictionary

of Crimes and Offences according to the Law of Scotland, with

Appendix relating to Criminal Jurisdiction, Arrest of Offenders,

«&c. By John W. Angus, Chief Constable, Greenock. Demy 8vo.

12s. nett. 1895.

Stewart on Mines and Minerals. A Treatise on the Law of

Mines, Quarries, and Minerals in Scotland. By D. Ross
Stewart, LL.B., Advocate. Royal 8vo. 30s. nett. 1894.

Lorimer's Finance Act, 1894. The New Death Duties
imposed by the Finance Act, 1894, with Text, Introduction, and
Notes, by J. Campbell Lorimer, Advocate. Demy 8vo. 5s. nett.

1894. Supplement to Do. Being the Act of 1896, with Annota-
tions. 2s. 6"d. nett. 1896.

Doak's Court Procedure. A Manual of Court Procedure, Civil

and Criminal, liy R. A, Doak, M.A., B.L. Demy8vo. bn.nett. 1899.

Law Examination Questions. A Handbook for the use of

Students preparing for the Examination in Law under the Law-
Agents (Scotland) Act, 1873. Compiled by a Law-Agent. Demy
8vo. 5s. nett.



Law /?oc)i(\s- j>?</>/w/iC(/ by William Green & Sons.

Wallace and M'Neil's Banking Law. Bankmg Lf^. ^ith

l.-.,nn. r.v WiM.i.vM Wallace, M.A., Advocate and Allan

M'Nkil, Solicitor and N.P., Bank of Scotland, Edinburgh and

KxiUuiiKT in Law for the Institute of Bankers m Scotland (1894).

S,.-..i..l l-Mitiaii. Knyal Svo. 15s. nctt. 1899.

Grierson's Index of Cases Judicially Noted. An index of

Oases Commented upon in Judgments in the Court of Session and

in Scottish Appeals to the House of Lords, from November 1862

to AuK'iist 1893. By P. J. Hamilton Grierson, B.A., Advocate.

Hound in half leather. Royal 8vo. 25s. nett. 1894. •

Handy-Book of Reference to Decisions in the Court of

Sc.-Mun, Court of .Justiciary, and House of Lords, from July 1885

to August 1893. Crown 8vo. 6s. nett. 1894.

Millar on Prescription. A Handbook of Prescription according

to iliL- Law of Scotland. By J. H. Millar, Advocate. Demy 8vo.

12s.

Accounting in Theory and Practice. A Text-Book. By Geo.

LlsLE, C.A., F.F.A. Uemy 8vo. 15s. nett. 1899.

Walton on Husband and Wife. A Handbook of Husband and

W'ltV acLoiding to the Law of Scotland. By F. P. Walton, B.A.,

LL.B., Advocate. Demy 8vo. 20s. nett.

Stevenson's Presumption of Life. The Law of Scotland in

Kclaiion to the Presumption of Life of Absent Persons. By J. H.

Stevknson, M.A., Advocate. Crown 8vo. 6s.

Blair's Election Manual. A Manual for Parliamentary, County
Council, and Municipal Elections, and Election Petitions, with an

Appendix of Practical Forms and Index. By P. J. Blair, M.A.,

LL.B., Advocate. 8vo. 15s. nett.

Pithie's Inland Revenue Cases. Summary Proceedings, together

with u .StalciiRiit of Piocetluie in Appeals in Inland Revenue Cases

in Scotland. By M. Pithie. Demy 8vo. 7s. 6d. nett. 1899.

Scotch Appeal Cases in the House of Lords, 1851 to 1873.
With Taljle.s of all the Cases cited. Notes, and Copious Index.
Rejiorted ])y James Patersox, IM.A. 2 vols. Royal 8vo. £5, 5s.

Mackay's Manual of Practice. A Manual of Practice in the
Court of Session. By M. J. G. Mackay, Advocate. Royal 8vo.
.3(is. net(.

Bardie's Law Agents' Book-keeping. A Manual of Book-
ie.••pin^ for Law Agents, with Forms for Trusts Accounts. By
W. Hakdie, C.A., Greenock. 4to. 5s. nett.

Irons on The Burgh Police Act, 1892. An Annotated Edi-
tion ,A The Burgh Police (Scotland) Act, 1892, with Notes of
Decisions, &c. By J. Campbell Irons, M.A., S.S.C. Demy Svo.
22.H. nett.

Menzies on Trustees. The Law of Scotland affecting Trustees.
I'.'. A. .(. I'. Mknzies, Advocate. 2 vols. Demy 8vo. 30s. nett. 1897.







E N C Y C L P iE D I A
OF

SCOTS LAW

VOLUME XIII



FRISTEU FOR

WILLIAM GREEN k SONS,

nv MORRISON AND QIBB LIMITED,

May mo.

A0EST3 IN London

II II

„ Glasgow

,, AUERIOA

Sweet & Maxwell Ld.

Stevens &, Haynes.

John Smith & Son,

Boston Book Co.



GREEN'S ENCYCLOPiEDIA
M(

OF THE

LAW OF SCOTLAND

KDITED BY

JOHN CHISHOLM, M.A., LL.B.

ADVOCATE, AND OF THE MIDDLE TEMPLE BARRISTEH-AT-LAW

VOLUME XIII

TUTOR TO ZAIRE

APPENDIX AND INDEX

EDINBURGH

WILLIAM GREEN k SONS

LAW PUBLISHERS

1900



V.I3



THE- AUTHORS OF THE PRINCIPAL ARTICLES IN THIS VOLUME

ARE AS FOLLOWS:—

Tutor.—Hay MacWatt, Advocate ; Sheriff-

Substitute of Argyll.

Udal Law. — W. P. Drever, Solicitor,

Kirkwall.

Union, Clause of. — H. P. Macmillan,

Advocate.

Universities.—R. Fitzroy Bell, Advocate
;

Secretary to Universities Commission

of 1889."

Universities Elections.—P. J. Blair, Advo-

cate.

Usage.—C. D. Murray, Advocate.

Usucapio ; and

Usufruct.—J. M.Irvine, Advocate ; Lecturer

on Roman Law, Glasgow University.

Usurij ; Usury Laws ; and

Vfi/irancy Laws.—Scott Monchieff Penney,

Advocate.

Vaccination.—Dudley Stuart, Advocate.

Verdict {Criminal). — A. ]\r. Anderson,
Advocate.

Vestivg.—i. ]\L Irvine, Advocate ; Lecturer

Oil Pioniau Law, Glasgow University.

Vicennial Prescription. — J. Hephurx
MiiXAH, Advocate.

VioleiU Projits,—L. T. Napier, Advocate.

VHwHs Intromission.— IF. I'. Macmillan,
Advocate.

Vobini'iry Chnrclwi of HcotUind.—A. Taylor
LvNK-i, Advocate.

VoUnt6CT».— E. W. Neihii, Advocjite.

Wadset.—W. M. Gloag, Advocate.

Waifs and Strays. — H. P. Macmillan
,

Advocate.

Wakening.—A. J. Alison, Advocate.

War.—W. Galbraith Miller, Advocate
;

Lecturer on Public International Law
and Jurisprudence, Glasgow Univer-

sity.

Warehousing.—A. J. Alison, Advocate.

Warrandice. — J. Roberton Christie,

Advocate.

Warrant (in Criminal Cases). — A. M.

Anderson, Advocate.

Water; and

Waterworks Clauses Act.—C. D. Murray,
Advocate.

Weights and Mea.mres. — L. T. Napier,
Advocate.

Whipping.—A. M. Anderson, Advocate.

Will.—James Clark, Advocate.

Witness. — P. J. Hamilton- Grierson,
Advocate.

Worhiieu's Compensation Act.—A. T. Glegg,
Advocate.

Wreck— 11. P. Macmillan, Advocate.

Writers to the Signet. — J. Hendkrson
Begg, Advocate ; Sheriff-Substitute at

Greenock.

Yeomanry.— E. VV. Neish, Advocate.

755^'07





GREEK'S EInCYCLOP.'EDIA

OF

THE LAW OF SCOTLAND

Tutor.
tabl:c of contents.

The Father
Powers

The Mother
Guardians under 188G Act
Parties Eligible for the

Office
Tutors-Nominate

Hoiu Appointed
Forms of Nomination
Privileges

Accepiance of Office

Tutorial Inventories

4

G
G

7

7

Powers and Duties ... 8

ORDINARY powers AND DUTIES . 8

In rei/ard to Person and
Education .... 9

III regard to Estate . . 10

Rtsduction—Minority and
Lesion . . . . IG

How Tutors Sue . . . IG

Anctor in rem suam . . 17

DiUijence PrestaUe . . .17
special powers . . . .18

Termination of Office . . .21
Pko-tutor 23

The leo;al representative and (guardian of the person, and the adminis-

trator of the estate, of a pupil, failing the father and (after his death) the

mother. The ollice is derived from the lionian law (tueri, to defend), and
" in the doctrine of tutors the law of Scotland nearly resembles the Eoman "

(Ersk. i. 7. 2). The tutor is to " stand in tlio i)upirs place and act for him,

as he himself would do, were he of perfect age" (Fraser, P. & C. 143).

" An infant (i.e. a person in pupillarity) has no person in law; he cannot

act or pursue ; even an action for his benefit being raised in the tutor's

name cjud tutor. The pujjil cannot consent nor dissent : he does nothing,

everytliing being done in the name of his tutor" {Siyiclair, 1828, 6 S. 340,

Ld. Craigie; see I'l'i'iL). As the father as administrator-iu-law, and the

mother as guardian under the Guardianshi[) of Infants Act, 188G (49 & 50

\'ict. c. 27, 8. 8), have all the powers of a tutor, the sul)ject will most

conveniently be considered under tlic following heads:

—

T. The Father as Administiator-in-law.

11. The Mother as Guardian.

] 11. ( ; iiardians under the Act of 188G.

I\'. Tutors Nominate or Testamcntar.

V. The I'owoi-s and Unties of Tutors.

W. Tutors-at-law, and
\'1 1. Tutors-Dative (in independent articles).

S. E.— VOL. XIII. 1
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T. Tin- PATIII-.K AS ADMINISTEATOE-IN-LAW.

A-^ adininistrator-in-law the father is tutor as well as ciirator to his

lawfully W^licn children (Ersk. i. 6. 54); but a bastard being in law

fHi.s n'.lli.s, his real father is not his administrator (Ersk. i. 6 55 ;
U ^hon,10

'.March 1810 F O.and cannot nominate tutors to hmi, though he may dispone

;.roi>crty to him under the management of a person appointed by lumself,

'

f a trustee. Nvho may direct the child's education (Eraser 175).
_

' '

If capable of the duties of his office (infra, p. 3), the father is the

•• most preferable
" of guardians to his immediate children, the grandfather

havin- no title to the office (Stair, i. 6. 6 ; Ersk. siqmi; Ld. Lamimjton,

' •-.'>Ior. 1G306) ; and until the Act of 1886 (see Mother, infra) no other

1 claim to share the duties of administration (Stair, i. 5.^12,_and More's

Xotc ; Ersk. supra). An apparent exception to the father's right is, that

tutors, or more properly trustees, appointed by tlie donor to manage pro-

perty 'gifted to a pupil, are alone entitled to the management thereof.

AN'hereragain, the father's riglit is merely excluded by the donor, the Court

of Session (and, when competent, the Sheriff) are bound if asked to appoint

au independent judicial factor loco tutoris (Ersk. i. 6. 54) ; but it appears

that even in that case the father may interfere in the child's interests

(Eraser, 166; Fidlar, 1745, Mor. 16350).

Tiie father does not need to have attained majority (Eraser, 165) ; be

needs no judicial proceeding nor caution (see exceptions, infra; Stair;

Ersk. supra) ; was under no obligation to make up tutorial inventories (see

infra), nor is he liable for omissions (Stair; Ersk. sujjra). Although

nearest heir, he is, unless barred by his conduct, entitled to the custody

of his pupil child (see Custody of Children).

Restrictions on Fathers BijJit as Adininistrator.—(1) The Court of

Session have power to interfere for the protection of pupil children.

Accordingly, where the father's conduct shows gross violation of a parent's

duty in regard to his child's property, or where their interests conflict, a

judicial factor loco tutoris will be appointed to supersede him in the
management {M'Nab, 1871, 10 M. 248; Jolmston, 1822, 1 S. 558; Barclay,

1698, 4 Br. Sup. 405), but it appears that he w411 not be removed from
his office of administrator-in-law {Robertson, 1865, 3 M. 1077). Cases have
occurred where the father being in poverty, and not resident in Scotland,
he was prevented from acting as administrator until he found caution
{Goran, 1633, Mor. 16263 ; Graham, 1794, Mor. 16383 ; Ersk. i. 6. 55

;

Wilkie, 1688, Mor. 16311 ; Bell, Prin. s. 2068). But poverty of itself is

not a sufficient ground for appointing a judicial factor {Wardrop, 1869, 7
]\I. 532), or for ordering the father to find security (Stevenson's Trs., 1857,
19 D. 462

; 1861, 4 Macq. 86); on the other hand, a father insolvent has
been ordered to find security before receiving payment from the pupil's
debtor ( Jri7/a>, 1688, Mor. 16311).

(2)_ For the law as to restricting the father's right to cnstodv where
the chdd is in danger from manifest cruelty, oppression, or contamination,
see Cu.sTODY of Children.

(3) The father's right to be sole guardian may also be controlled and
restricted by the mother under tlie powers given her by the Guardianship
OF Infants Act, 1886 (q.v.) (see Mother, infra).

(4) Where the interests of father and pupil are opposed in judicial
proceeding.^, or where the father refuses to appear or concur on behalf of

o ?>'^^Ql'm wu'^'^^'
"-'^ ^'^'"' ^'^'^^ ^^''^^ ^® appointed (see Pupil; Farlc, 1876,

o li. «oO). A\ here the father failed to show that anv conflict of interests
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would arise, a petition by liim for the appointment of a judicial factor was
refused {Cochrane, 1891, 18 E. 456).

For an account of the father's powers over the child, and rights and
duties in regard to custody, aliment, and education of pupil child, etc., see

Custody of Children ; Eatkia potestas ; Aliment ; Eaisent and Child.

Father s roiccrs and Duties as Tutor.—The father's rights and duties as

administrator extend to all the child's property, whether derived from

liimself or a third party, and are identical, except as before mentioned, with

those of ordinary tutors (Eraser, 1G5), which will be detailed afterwards.

lie may obtain special jJou-ers from the Court when necessary, or highly

expedient, to deal with the pupil's affairs, and is now under the Eupils

Erotection Act (see Douglas, 1867, 6 M. 178 (lease); Zd. Clinton, 1875, 3

E. 62 (feu); Berwick, 1874, 2 E. 90; Zojcm, 1897, 25 E. 51 (to sell—high

expediency) ; cf. Gillirjans Factor, 25 E. 876 (to sell) ; see also Scotfs Trs.,

1887, 14 ii. 1043, where a bond granted by a father as tutor-at-law over

his pupil son's heritage, without authority of the Court, was held null : for

the earlier rule, sec Sawcrs, 1850, 12 D. 905 ; White, 1855, 17 D. 599

;

Bellamy, 1854, 17 D. 115; Mackenzie, 1855, 17 D. 314; Maclcenzie, 1866,

5 M. 158). The Court were formerly unwilling to grant power to borrow

or sell, as the fatlier was not within the provisions of the Eupils Erotection

Act, or under the Accountant of Court, and did not find caution (see White,

1855, 17 D. 599)). They were sometimes in use to order that a curator

lonis be appointed (Saioers, supra) ; or, having granted power of sale, delayed

the warrant till a c^n-a^O/- &o?i?s was appointed to receive the price (iI/acZ:cw£-7f,

1866, 5 M. 158 (tutor-nominate)). Further, power to sell or borrow was

rarely granted unless it was shown to be absolutely necessary (see Sawcrs

and cases supra). The later rule is not so stringent, but a case of clear and

"high expediency"—not merelv a hope of gain, but the avoidance of loss

—

must Ije made out {Camphell,\Q^^, 7 E. 1032; 1881, 8 E. 543; Logan,

1897, 25 E. 51; compare Gillespie, 1898, 25 E. 876. Quarc: As father is

now under the Eupils Act, should case of Logan not have been brought

befiirc the Junior Lord Ordinary ?).

The father may petition the Court to order trustees, who hold a

fund for pupil children, to make an annual payment to him as an

individual for the maintenance and education of the children {Edmiston,

1871, 9 M. 937; cf. Seddon, 1891, 19 E. 101; 1893, 20 E. 675, where the

father v;as resident in New Zealand, and the Court required that the

children be provided with a legal guardian (which the father was not),

before ordaining payment).

A father who sues as tutor and administrator-in-law for his pupil son is

lield liable personally for expenses if unsuccessful in the action (Fraser,

1897, 19 E. 564; Wilkinson, 1897, 24 E. 1001; White, 1894,21 E. 649;

see Eupil).

llcsignation.—Although it has been said that there is no such office as

that of administrator-in-law, and that it is a position inseparable from the

relation of parent and child, it would appear that the father could always

l)ractically resign by consenting to the appointment of a judicial factor to

manage ].ro]-)crty belonging to the pupil (see Bohcrtson, 1865, 3 M. 1077;

M\\ah, 1871, 10 M. 248; see Graham, 1881, 8 E. 996, lunatic major son);

and under the Guardianship of Infants Act, 1886 (s. 5), the Court (Court of

Session, or Sheriff) may, on the application of the mother, remove the pupil

from the father's custody.

As already indicated, the father was privileged in respect that he was

under no obligation to lodge tutorial inventories, and was not liable for
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omissions. A change has l)Ocn operated by the Guardianship of Infants

Act. 1S8G. l>y sec. 12 of that statute "tutors being administrators-m-law,

tutors-noniinafo, and guardians appointed or acting "in terms of the Act,

aro made subject to the provisions of the Pupils Act, 1849, except that,

uidoss the Court directs, they are not bound to find caution. This

enumeration inchules tlie father. It is doubtful, however, whether the

olVeot of this section, ami sec. 31 of the Pupils Act, wliich latter empowers

Iho Court to accept the resignation of any "tutor coming under the

provisions of the Act," is to give an administrator-in-lawas full power to

resi«ni as the "tutors" wlio originally fell under the provisions of the Act,

viz.'t.uturs-at-law and tutors-dative. In any case, the duties of mainten-

ance and education, etc., which are inseparable from the relation of parent,

cannot so be got rid of.

It is evident that unless the father voluntarily comes under the

provisions of the Pupils Act, or makes some application to the Court for

])o\vers, it is dillicult for the Accountant to discover the existence of such

aihninistrators, and insist on them coming under his supervision. See

Cuhator; Minor; Pupil; Guardianship of Infants Act; Custody of

Children.

II. THE MOTHEE AS GUAEDIAK

Females, though not competent for the office of tutor-at-law, could be

nominated tutors-testamentar, and also appointed tutors- dative (Fraser,171).

P>ut women, while married, could not be tutors of any kind, and a mother,
thougli acting as a testamentary tutor, was formerly disqualified by her
second marriage (Fraser, supj-a; Kerlcchil, 1586, Mor. 9585; see argument
in Chalmers Trs., 1897, 24 E. 1047). This is not now the ca'se (see

Cainphcll, 18S8, 15 E. 784; Maquay, 1888, 15 E. GOG; see also Stcvcnsons,

1894, 21 E. (H. L.) 96).

As to the mother's riglit to custody formerly and now, see Custody of
Children.

The mother's position in regard to her pupil children has been
aineliorated and defined by the Guardianship of Infants Act, 1886 {q.v.).

For a detailed account of her privileges thereunder, reference is made to
the article on the statute : it may be enough here to state the following
])oints :

—

(1) On the father's death the mother becomes guardian of the pupil
chddren, alone or jointly with any guardians nominated by the father, or by
the Court if it think fit (s. 2) {Martin, 1888, 16 E. 185 ; see Jack, 1886, 14
E. 263). The Court means either Division of the Court of Session (in
vacation the Lord Ordinary on the Bills), or the Sheriff Court within whose
jurisdiction the respondents reside (s. 9).

(2) The mother may nominate a guardian to act along with the father
after her death if tlie Court approve, and after the death of both to act

on 'If' oToJ'''''*^^
''^"^^' ^^'® l^thev'Q nominee (s. 3 (1) (2) ; Fenivick, 1893,

d,\j li. o4<S).

(:j) The Court of Session (either Division) may remove the mother as
guardian (also any testamentary guardian), and appoint another (s. 6

;

U R^.^ u}'n^''^\''o^^\^^^^]^'^
''''^^'' ^^^ ^^*' i'^ tutor with all the powers

Ln^P 'T'^^?^^^?\^^^>; ^"^ °°"^^^ ™^^er the provisions of the

doi, nrf '1^ r^ f """"f-

^^^ ?P^^^^ision of the Accountant of Court, but

IRfifi ^ V ?4^ V. '"^'^T ^°^''' ^^^" ^°^"'t directs (s. 12). In Mackenzie
U»b6, 5 M. loS), where the mother was tutor-nominate, the Court granted
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power to sell, but as she was not bound to find caution, warrant was
delayed till a curator bonis should be appointed to receive the price.

(5) Tlie Act does not apply to bastards, and a mother cannot under its

provisions ajipoint a guardian to such {Brand, 1888, 15 E. 449).

II r. GUAEDIAXS APrOINTED BY THE COUET UNDEE
THE ACT OF 1886.

The Court of Session, as we have seen, have power to appoint a guardian

to act with the motlier (s. 2), and to remove any testamentary guardian

(188G Act, S3. 6, 8, 3) and appoint another guardian in his place. The

right to appoint, but not to remove, is competent also to the Sheriff (s. 9).

As the word "guardian" is declared by the Act (s. 8) to mean "tutor," we
have here a new class of tutor, in addition to tutors at law and dative,

appointed by judicial authority, with apparently all the powers of an

ordinary tutor, except in so far as these are limited by the deed appointing

(see infra) the guardian in whose place he comes.

The Court of Session have it also in their discretion, if the welfare

of the pupil demands it, to remove the guardian appointed by them-

selves (s. 0). 4

By sec. 13, the common law jurisdiction of the Court of Session

is saved in regard to appointing or removing tutors or judicial factors

loco tutor is.

These guardians are subject to the provisions of the Pupils Protection

Act, and the supervision of the Accountant of Court (s. 12, and Judicial

Factors Act, 1889, s. 6). It is to be noted that though such guardians

may be appointed by the Sheriff, and, as has been pointed out, are under

the Pupils Act, the Act of 1886, in sec. 6, provides that " either Division

of the Court of Session may, in their discretion, on being satisfied that it is-

for the welfare of the infant, remove from his oilice any testamentary

guardian, or any guardian appointed or acting by virtue of this Act" (but-

se3 Solder, 1890, 18 E. 86, where, after consultation with the First Division,,

the Second Division held it incompetent for them to consider in the first

instance a petition for the removal of a curator bonis on the ground of
misconduct, since the application fell under the Distribution of Business.

Act, 1857, s. 4 (5), wliicli directs that all applications under the Pupils-

Act sliall be brought before the Junior Lord Ordinary).

Parties Eligible for the Office of Tutor.—The general rule is

that all persons sui juris, and of sane mind, are eligible for the oflicc of

tutor. To tliis rule, however, there are exceptions.

1. Af/c.—A Tutor-at-law (q.v.) must be twenty-five years of age before

lie can be appointed (Stat. 1474, c. 51; Ersk. i. 7. 5). Though a tutor-

nominate may l^e named to the office wliilc a minor, he cannot act until

he has attained majority (see ]\Iore's Xotcs to Stair, xxxv).

2. Outlaws and aliens arc incapable of being tutors. The father's tutorial

])ower ceases when he is denounced ; l)ut the paternal authority of an

alien is .said to l)e recognised (Eraser, 171). It was lield to be no disquali-

fication that a curator is resident abroad {JJalhousie, 1698, 4 V>r. Sup. 405;

of. Ferr/usso7i, 1870, 8 M. 426; Ld. Macdonald, 1864, 2 M. 1194); and a

person residing in England may be a])pointed tutor, l)ut tlie Conrt lias

riglit t<. interfere (/>//, 1784, Mor. 16374 ; IhM), Tl Dec. 1814, F. C. ;
Iladden,

1822, 1 S. 3.34; More's Notes, '.in, 41; Jiell's Prin. s. 2073). In FcnwicJc

(1893, 20 K. 848) the guardian appointed resided in Canada; the question



r;

TUTOR

.•aisod was one of custody, and the Court did not pronounce on the validity

of tho iippointniont (Fraser, 17.'j). .... ^

[\ FemuU-s —An unniarricd woman may be a guardian, tutor nominate,

or dative, but not tutor-at-law; her appointment falls on her marriage

(Krsk. i. 7. 12; Eraser, 171, and authorities there; Stoddart, 30 June 1812,

¥ (J) except 'in the case of the mother {Camphcll, 1888, 15 E. 784; see

arniinont in Chalmers' Tr.<^., 1897, 24 IL 1047 ; see Mother, ante).

'^

4. /V;-,;)._It lias been held in Eugland that it is incompetent to appoint

a partneii=hip or lirm to be guardians (Fraser, 171).

Religious opinion does not now seem to be a ground of disqualification

(A[orc'8 Notes, xliv; 57 & 58 Vict. c. 41, s. 8).

Where persons nomiuated tutors are incapable by law, their names are

held ;)ro non seripto (except in the case of minors {ante)),K\\CL the other

tutors properly qualified are entitled to act (Ersk. i. 7. 3 ;
h'aird, 1711, Mor.

7431).

IV. TUTORS NOMINATE OE TESTAMENTAE.

Formerly the father alone was entitled to nominate tutors-testamentar

to his lawfully born children, the mother, grandfather, or other ascendants

having no such power even after the father's death.

Ill regard to the mother a change has been effected, as we have seen,

-by the Guardianship of Infants Act, 1886 (49 & 50 Vict. c. 27). The

TOotber, on the father's death, is not only tutor to her pupil children, either

alone or jointly with any guardian nominated by the father, or by the

Court in its discretion ; but she may also by deed or will appoint tutors

to act after the death of herself and the father, either alone or jointly with

the father's nominee; or to act jointly with the father after her death,

if the Court confiim such appointment on being satisfied that the father

for any reason is unfitted to be the sole guardian (s. 3 (1) (2)).

Stran[iers, who bestow property on a pupil, may no doubt appoint a

person to manage such property, but the latter is no more than a trustee

or administrator of that property. The father is not excluded as tutor, nor
prevented from nominating tutors-testamentar. It is extremely doubtful
if third parties could make it an effectual condition of the beqnest, that their

nominees should have the guardianship and education of the pupil, to the
.exclusion of the father (Fraser, 175).

The father has no power to nominate tutors to a hastard child (Ersk. i.

7. 2 ; Murray, 1555, Mor. 16226) ; though he may appoint a person to
manage property left by him to the bastard, and may make it a condition
that such party shall be allowed the custody and education of the child
(Fraser, supra).

The tutor must be the result of the father's i^ersonal selection, and he
cnnnot delegate the power to a third party. Tutor inccrtus dari non potat.
Accordingly, where a father in his trust settlement confers on his trustees
power to assume new trustees, and appoints his trustees, " named or to be
named or assumed, and the survivors and survivor of them," tutors to his
pupd children, the assumed trustees arc not entitled to act as tutors ( Wallcer,
1B74, 2 II. 120).

^

1. How Appo/NTED.—Twiov^ may be nominated by the father in any
iie^iUnter vivos or mortis causa, though the appointment is generally madem the last will and testament (Stair, i. 6. 6 ; Ersk. i. 7. 2). It may be
competently made in the last moments of life (Ersk. suvra; see JFalki»-^w, 174.., Mor. 16348 and 4049); thus differing from the rule in rec-ard
.to curators, who must be nominated in liege poustic (Stat. 1696, c. 8 : Ersk



TUTOPt 7

supra ; see Femuick, 1803, 20 E. 848, where Ld. M'Laren doubts if the

mother can, on deathbed, appoint a tutor under tlie Act of 1886). Not
only may tlie appointment be made on deathbed, but it may competently
be revoked then, or at any other time (Stair ; Ersk. sufra; Scott, 1775, Mor.
C585). No express nomination as "tutors'"' is necessary if the meaning be
pkin {Nimmo, 1610, Mor. 16209 ; Forles, 1613, Mor. 16241).

2. Forms of Nomixatiox, axd JSIode of Acting and Voting.—
Tutors-nominate, hke curators, may be appointed {a) simply, (h) jointly, (c)

with a quorum, {d) with a sine quo, ox quibus, non, or (c) conditionally. The
effect of these different forms of nomination is described in the article on
CuKATOR, vol. iv. 29 (q.r.). Where a father appointed his testamentary

trustees to be tutors and curators, declaring that if the nomination should

fail a prior nomination should take eilect, and where the second nomination

fell quoad curators because not made in liege poustie, it was held that the

nomination of tutors, because separate, subsisted {Greig, 1872, 11. M. 20).

3. Privileges.—Various privileges were accorded to these tutors. No
service or other judicial })roceeding prior to entering on office, no oath

de fideli, and, as a general rule, no caution (unless their financial position or

honesty was suspected), were necessary (Stair i. 6. 6 ; Ersk. i. 7. 3

;

Fraser^ 181, n. {h.)).

They were bound, however, to make up tutorial inventories (1672, c. 2);

and by the common law were liable in solidum for omissions as well as

intromissions, though under Stat. 1696, c. 8, fathers might in the deed of

nomination declare that the liability should not be in solidum, and should

only extend to "actual intromissions with the means and estate descending

from the father." These exemptions could only be granted in liege poustie

(Ersk. i. 7. 27 ; Bell, Prin s. 2072 ; Johnston, 1751, Mor. 3230) ; and in spite

of them the Court of Session, if suspicious of honesty or solvency, will, ou
application, ordain caution to be found, as tliey could require under the

common law (see infra, Fxtent of Tutor s Pialilitg, and the Guardianship of

Infants Act, 1886, s. 12 ad fin.).

Tutors-nominate appear now to be }(rivilegcd in regard to tutorial

invuntories, since tliey have been recently, as mentioned, brought under the

Pupils Act (Guardianship Act, s. 12). In regard to omissions, it seems
that tlie Trusts Act, 1861, applies (Trusts Act, 1884, s. 2 ; Eraser, 180, 181).

See TiiusT ; Curatok.
These tutors are ])referred to all otliers (Stair i. 6. 7 ; Ersk. i. 7. 3

;

Pamsag, 1688, ]\Ior. 16313); and unless it will prejudice the pujjil, exclude

any tutor at law, or dative, or judicial factor (Eraser, 457 and 484; see

also Eraser, 182 ; Judicial Eactou, vol. vii. 174). They may, however, be, by
action, forced to accept or renounce (More's Notes, xxxvii; &qq Callcndar,

1693, Mor. 14701); or be debarred by being made jiarties to a tutor-at-law's

.service (Ersk. i. 7. 4 ; CarnplcU, 1627, Mor. 16246). If they have explicitly

declined, tutors-nominate cannot thereafter claim office in preference to

the tutor-at-law or tutor-dative (Pamsag, svpra).

Eurmcrly a father might a])i)()iiit a factor to act under tutors, and though
I tutor is mnv a trustee, it woukl a})pcar still com])etent to do so {Fulton,

1831,9 S. 442; Eraser, 182).

4, Acceptance of Office.—Tutors may decline ofTice if they please;

and liaving accejited, may renounce witli the authoiity of tlie Court on
stating a good reason (Eraser, 19.3. Quare as to the eilect of trust legisla-

tion upon this; Trust Acts, 1861-1884). The acceptance, as in the case

of curators, may be either (a) express, by the tutor's signing a declaration on
the deed, or a minute to that effect (Krsk. i. 7. 20 ; Pruce, 1854, 17 D. 265);
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or (h) implial, by the performance of such acts as can be attributed on]y to

that aulh..ritv (SCO Cvn^vou, Arrrpfanccfov authoritus ami details). l>ut

the acts must be distinctly referable to such an origin, and not of a slight

and trilling kiml, such as might be attributed to Jrie''tl|l"P'.or s^^e hke

cause (Kr.k i 7. 20 ; Beatson, 1678, Mor. 1G298 : 3 Br. Sup. 378; Watson,

1715 (llcbertson, rcmwol Sifrccss:on, p. 134)). When a party is appointed

testamentary trustee and tutor, and intromits with the pupil s efiects, it has

bofii decided that a distinct record of the acceptance of the office of trustee

(uily and rejection of that of tutor, should lie made to exempt the party

from" HabilitV as tutor (Mollison, 1833, 12 S. 237 ; cf. IFatson, SHp-a).

Jkclinatior preyents a subscrpient demand for the office (Stair, i. 6. 24;

:^rore's Azotes, xxxyi). Mere delay, on the other hand, though prolonged,

does not infer renunciation, or a presumption that there has not been

acceptance {Bammj/, 1688, Mor. 16313 ; Bruce, 1854, 17 D. 265).

5. Mak/xg up Tutorial Inventories.— A. testamentary tutor, like

a curator, ^yas bound under the sanction of certain penalties (see Cueator,

iv. 32; Fraser, 204; Act, 1672, c. 2) to make up tutorial inventories before

he could enter on the duties of his office. Since these tutors have been

brouglit within the Pupils Act, these old cumbrous forms are now superseded,

and tutors are now on the same footing in this respect as tutors at law and

dative (40 & 50 Vict. c. 12). Accordingly, the rental, list, and inventory

lodged with the Accountant of Court in terms of the former statute, are now
equivalent to tutorial inventories muler the Act of 1672, and any report of

additional funds belonging to the pupil as equivalent to an eik to a tutorial

inventory (Pupils Act, s. 30). Such list and inventory form the basis of

acconntintj, as the old inventory did (see Judicial Factor), and though the

penalties for failure to make up and lodge tutorial inventories may not now
apply, penalties of sufficient stringency are imposed by the Pupils Act for

failure in duty under that statute (see Judicial Factor, Penaltics,\\\. 185). It

has apparently yet to be decided whether the common law" and statutory

penalties apply where the tutor, as is often the case when he is also a trustee,

has failed either to make up tutorial inventories, or to lodge a list and
inventory with the Accountant of Court. As in the case of the father,

unless they submit themselves to him, it is ditiicult for the Accountant in

many cases to discover the existence of tutors-nominate, and enforce com-
pliance with the Pupils Act.

The penalties imposed by the statute of 1672 had to be recovered by the
minor, the right to insist not passing to his creditor {Harhness, 18:56, 14 S.

1015); and, on the other hand, action for them had to be instituted durin.g
the tutor's life, otherwise the obligation did not transmit against his heir
{.WTurh, 1830, 8 S. 995 ; Mollison, 1833, 12 S. 241). It has been judicially
indicated that where the penalties have been imposed on surviving tutors,
a claim of relief lies against the representatives of deceased tutors (see
Murray, 1832, 10 S. 276).

Y. POWERS AND DUTIES OF TUTOPS-NOMIXATE.

A. Ordinary Po-wers and Duties.
As the office of tutor was not the creature of statute, but part of our

conirnon law or usage derived from the Roman law, the rules as to the powers
and duties are to be found in the institutional writers and in the large body
of decisions which gradually grew up from early times. Tlie decisions are
much more infrequent in recent years, since the development of the office of
trustee has led to the father in most cases appointing the trustees under
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his trust settlement to be tutors and curators to his pupil and minor children,

—in which case it has been usual for the nominees to administer the

estate qud trustees, and to refrain from giving up tutorial inventories. The
powers conferred l)y law or usnge on tutors were, for the most part, those

"included in the notion of administration" (Ersk. i. 7. IG). A considerable

change, as already indicated, has been effected in recent years by the opera-

tion of one or two statutes, relaxing the tutor's position on the one hand^

and bringing him under the restriction of a statute and the supervision of

the Court on the other,—on the one hand giving him the powers of a trustee,

on the other imposing upon him the duties of a judicial factor. These

changes have already been referred to, but it may be useful to indicate

somewhat more fully the effect of the statutes.

(1) By the Tru.sts Amendment Act, 1884, s. 2 (47 & 48 Vict. c. G3),

" trust," in the construction of tbe Trusts (Scotland) Acts, 180 1-1 898, means
not only any trust constituted by any deed or other writing, or by Act of

Parliament, or resolution of any corporation or public body, but also " the

appointment of any tutor, curator, or judicial factor by deed, decree, or other-

wise" ; and " trustee " " includes tutor, curator, and judicial factor." The power
to make abatement of rent in leases, and to accept renunciation of leases, con-

ferred by the Trusts Act, 1867, and Amendment Act, 1887, is declared to

apply to trustees as defined by the Act of 1884 (see Judicial Factors Act, 1889,

s. 19) ; and the provisions of the subsecjuent Trust Acts of 1891 (s. 2) and 1897

are equally applicable to tutors as included under the general term " trustee."

There appears to have been, so far, no decision as to whether the power to

resign given to trustees by sec. 1 of the Trusts Act, 1861, applies to tutors-

nominate, or how the provision of that statute, that trustees shall not be liable

for omissions, scpiares with the common law rule that tutors are liable for

omissions (Fraser, 299), or the further rule that such tutors are oidy liable

for cxdpa levis in concrdo, with the 14th section of the Fupils Act, which
provides that exact diligence can only be dispensed with in certain

circumstances by the Accountant with the approval of the Lord Ordinary.

(2) The Cruanlianship of Infants Act, 1886 (49 & 50 Yict. c. 27), jnovidcs

in sec. 12 that tutors, being administiators-in-law, tutors-ncminate, and
guardians appointed or acting in terms of that Act, who shall by virtue of

their olfice administer the estate of any pupil, shall be deemed tutors within

the meaning of the Pupils Protection Act, 1849, and shall be subject to

the provisions thereof. The section provides, further, that such tutors, etc.,

shall not be Ixjund to find caution in terms of sees. 26 and 27 of the Pupils

Act unless the Court shall so direct. The Pupils Act originally only

included under the term " tutor" any person who should be served tutor-

at-law to a Jiujiil, or appointed tutor-dative to any ]tu])il or insane person

(ss. 1 and 25). The tutor is therefore, where ])ossible, to act and be

treated as a judicial factor loco tatoris, who, it will be observed, is also

included under the term "trustee" in the Trusts Act, 1884. On the

general rjucstion, then, of the powers, duties, and lialjilities of tutors, reference

is made to tlie articles on Judicial Factoi;, 'J'i;rsTKi<:, and, where necessary,

CriJATOi!, whose genei'al powers in regard to tlie manngcmcnt of the estate,

investments and accounts, diligence, extent of liability, disability to be
aiiclor in rem fn/ain, (h)sely resemhle those of tutors. What follows must
he taken suliject to this reference.

1. PowEits AND Duties ix ];k(;ai;d to Pi-:i!Son, Educatiox, and Ali.ment

OF PuriL.

—

(I) Cc/STODV.—The father, and failing him the mother, is entitleit

by law to the custody of legitimate children during pupillarity, unless the.
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Court see fit to interfere in the interests of the children. Formerly tlie

father's nominee was preferred even to the mother, unless the child %Yas m
infancy i/ior(l<,nd; 1845, 8 D. ol8, per Ld. Tres.); and after it attained

seven years of age, the tutor, if not next^in succession or otlierwise dis-

(lualitied, obtained the custody (Ersk. i. 7. 7).
• ^i . ^

Where the father or mother fail by death or incapacity, the tutor

nominate, or at-law, or dative, is still entitled to the custody, unless he be

tlie child's nearest heir in whole or part, or has the interest, by purchase

or otherwise, whicli the apparent heir would have in the succession (Ersk.

supra ; Stair, i. G. 15). If the tutor is disqualified in this or any other way

(corrupt conduct, enmity, or adverse interest), the nearest cognate is

preferred. (For a detailed account of the rules and authorities on this

subject, see Custody of Children ; see also Judicial Factoe, Aliment of

Pupil, Custody of Pupil, Payments out of Capital)

(2) EDUCArio.v AXD Residence.—The mother as tutor, failing the

father (1886 Act), is bound and entitled to superintend the pupil's education,

which ought to be consistent with its position and means (see Buchan, 1842,

4 D. 1268). Failing the mother, these rights and duties devolve upon the

tutor (sul)ject to the control of the Court), who, before the Act of 1886,

was frerpiently found entitled to interfere even with the mother in regard

to education and residence (Bell, Prin. s. 2083 ; Fisher, 1827, 6 S. 270

;

Borthu-id; 1845, 8 D. 318). But where the father has prescribed a course

of education, this, if unobjectionable, must be adhered to (Eraser, 223 ;
A v. B.,

1553, Mor. 16224; Borihicich, supra). Schemes by tutors for the pupil's

education were approved by the Court in Denny (1863, 1 M. 268) and
Stuart (1860, 22 D. 1504, 23 D. 55 : 1861, 23 D. 446, 449 ; 4 Macq. 1 ; 23

D. 902).

(3) Allmext.—The tutor is bound to provide for his ward's aliment

and education out of the income of the estate (Ersk. i. 7. 24; Eraser, 223).

Formerly it was witli diliiculty that he w^as allowed to exceed the annual
income (P<:a?-so», 1678, Mor. 16206; Duneanson, 1715, Mor. 16336; Ersk.
supra)

; and where it is considerable, he will not be justified in expending it

all on these purposes, even to benefit the mother and the family (Harpers,

1633, Mor. 16262 ael fin.; Munnoch, 1836, 15 S. 302; 1842, 4 D. 662).
Where the income is inadequate, in any case, or in respect of the pupil's

position, lie will ex necessitate be allowed to encroach on the capital (Stair, i.

6. 18; Ersk. i. 7. 24; More's Notes, xxxviii; Blair, 1802, Mor. 16388;
Lamlc, 1837, 16 S. 219 ; Bell, Prin. s. 2084), in which case it is proper for
Jiiui to apply to the Court for special powers,—now upon a report by the
Accountant {Kennedy, 1860, 22 D. 567; Duneanson, supra; Mundell, 1862,
24 D. 327; Hamilton, 1859, 21 D. 1379; 1860, 22 D. 1095: see Judicial
Factor, Payments out of Capitcd, vii. 191). He may apply, fur this purpose,
for powers to sell heritage {Lindsay, 1857, 19 D. 455), or borrow (Thoms
on Factors, pp. 118, 215), or purchase an annuity {Innes, 1846, 8 D. 1211

;

Paisley, 1857, 19 D. 653; see Judicial Factor, Aliment, vii. 183). In
any case of difficulty as to the proper amount, the safe course for the tutor
IS to apply to the Court, upon a report by the Accountant, to fix the amount
suitable, in the same way as judicial factors are accustomed to do (cf.

Maxwell, 1747, Mor. 16352, with Wodroio, 1830, 8 S. 604, where the Court
held that the tutor must exercise his own discretion).

2. Po\vEKS AND Duties in regard to the Estate.—" The office of
tutor ]_s strictly one of administratiom With regard to property, its
Object 18 rather to preserve than to acquire; to keep the pupil's estate
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in the same condition as the tutor found it, so far as consistent with
its nature, rather than to attempt by speculations to improA^e it, because it

can never be improved without risk (Stair, i. 6. 3 ; Ersk. i. 7. 16). In
accordance with this view are the powers granted to the tutor, for, while

he has received the most ample administrational authority, he is denied

many of the powers of a proprietor, except in cases where an urgent

necessity " (or high expediency) " otherwise demands it. His duties are

peculiar in another respect ; they arise not from any contract between the

tutor and the pupil, nor simply by the constitution of the law, but quasi ex

contractu (Stair, i. 6. 4)" (Fraser, 227). " In all cases of active administration,

tlie tutor has the power to perform the requisite acts, without the consent

or concurrence of the pupil, and the tutor performs them, too, in his own
name qua tutor " (Fraser, 228). " Tutors (at common law) may only do
necessary deeds for their pupils: either such as the pupil is obliged to

do, as payment of his debts, which the tutor may do willingly, witl.cut

compulsion of law, or otherwise deeds necessary for managenK-nt of his

estate, as selling of his lands, or labouring the same, uplifting his rents and
annualrents, uplifting the sums that are not secured, carrying on any work
which was left to the pupil, which cannot otherwise be disposed of " (Stair,

i. 6. 18; Ersk. i. 7. IG).

The father, if the pupil's property does not come from himself, has

no higher powers of administration than an ordinary tutor ; he is

favoured to the extent of not being liable for omissions (Stair, i. 5. 12;
Ersk. i. 6. 55).

Tutors-nominate, again, must conform to the powers bestowed on
them by the deed of appointment. Where there are none such, they

have no Iiigher authority than tutors-at-law (see Stair i. 6. 18, quota-

tion supra). They are entitled to administer the pupil's affairs as they

think best in the circumstances. If formerly they kept within the

ordinary powers of a tutor as regards manj:gement, the Court would not

interfere, except it might be to order caution if circumstances demanded it;

any alleged rash or indiscreet conduct was only considered wlicn the time

of accounting arrived. Now, if the tutors come under the Accountant, their

annual account of intromissions will be audited "on the general principles

of good ordinary management for the real benefit of the estate, and of

tliose interested therein" (Pupils Act, s. 13).

(1) Recovery of Estate.—Tutors-nominate are not now bound to

lodge tutorial inventories. On the other hand, where they do not, of tlieir

own accord, suljjuit themselves to the Accountant of Court, it is dillicult if

not impossible for him, in ignorance of their existence, to enforce observance

of the provisions of the Pupils Act. It has not been decided whether the

penalties for failure to lodge inventories (see Cueator, iv. 32), or those

imposed by the Pupils Act (sec ss. G, 19, 20, 21), apply where the tutors

fail to conform to the latter statute. But where the tutors come under the

])rovisions of the Pupils Act, their first duty will be, as in the case of

a judicial factor, to lodge a llcntal of lands, specifying leases, 1)urdcns, etc.

;

a Lid f)f moneys due ti) the estate, interest therefrom, and documents
vouching the same; and n.u InvcntorT/ oi furniture, stocking, and moveable
goods and rights, as at the date of appointment (Notes by Accountant, in

Parliament House Pook ; Pupils Act, ss. 3 and 12). They will also collect

all money not safely invested, and be reasonably diligent in ascertaining

the c.Kact nature and amount of the estate. They must do their utmost
to recover rents, interests, and debts, and for this purpose, while avoiding

all unnecessary litigation (Iioss, 1878, 5 ]'i. 1015), must raise actions (with
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cxpoaition aotorminca bv tl.e circumstances of the debtor, cf. miurdoch,

IG^ Mo r. '5OI). and taison, 1023. Mor. 10242), and use all ordmary

ailIvnoe .Minst the nun-eable and heritable estates of debtors (Lrsk. 1. 7.

IG' While it is their duty to recover all ordinary personal debts qtcam

p^mum (see M'Mnrdoch, 1099, Mor. 3509; Ersk. 1. 7. 24; Iraser, 2o0

Forman, 1853, 15 D. 302), and while they have power to call up and

discharge debts heritably secured, tiie latter power should
J^^^

be exercised

if the result is to deprive the pupil of a good investment {Gh, 1769, Moi.

10303; 5 Br. Sup. 032). They ^r^not Uable, however for fail^^^^^

pursue a liopeless claim (Condie, 1834, 13 S. 01 ;
Ettchie 18o7 16 &. 219

see Cliland 1844 7 1). 147) ; and where there are a number of debts, small

in amount and siinilar in nature, they are apparently entitled to sell them m
bulk (Fraser, 232).

, ^ ,
.. ^ .

The debtor ought to satisfy himself as to the tutor s title and circum-

stances before pavment {Forbes, 1673, Mor. 10287 ;
Graham, 1794, Mor.

10383 ; see also Stevenson s Trs., 1857, 19 D. 402 ; 1801, 4 Macq. 80) ;

and where there are more than one, he should pay to and get a discharge

from all, miless payment to one is rendered safe by the deed of nomination

(Dirl. and Stew. 443-4 ; Fraser, 232).

Where the pupil's funds are in trade, they should be withdrawn, but this

must be done with due regard to his interests {Guthrie, 1853, 10 D. 214;

Accountant of Court, 1858, 20 D. 1170; see Broivnlic, 1879, 6 K. 1233).

The profits derived from the pupil's funds so invested belong to the pupil

{Cochrane, 1855, 17 D. 321; Guthrie, supra; Laird, 1855, 17 D. 984);

while tutors, like trustees, are personally liable for all loss sustained (see

cases above; also Bon Accord Co., 1850, 13 D. 295 ;
see Trustee).

Titles.—T\\Q tutor must recover all writs and titles, and make up the

title, in the iJiqnVs name, to both heritable and moveable estate (Ersk. i. 7.

24 ; Johnstone, 1838, 16 S. 541 ; Maconoehie, 1857, 19 D. 366, Ld. Curriehill)

;

and is liable for any loss sustained by neglect in the matter (see Edmistm,

1035, Mor. 10204 ; Ersk. supra). Tutors may also enter vassals (Ersk. i. 7.

17 ; Bell, Prin. s. 2084 ; Mackay, 1790, Mor. 10384). It would appear that

both these acts are within the ordinary tutorial powers,—though applications

to the Court for special powers have been entertained (
Waddell, 1851, 13 D.

739 ; Fraser, 244, 500 ; Judicial Factor, vii, 181, 190 ; consider, however, the

effect of the Pupils Act). The method of completing title under see. 24 of

the Titles to Land Act, 1868 (as amended 1869), appears to apply only to

Judicial Factors {q.v. vii. 178-9). The tutor's vitious intromission

does not render the pupil liable {Kerr, 1839, 1 D. 628; 1842, 1 Bell's

App. 288).

(2) Realisation and Investment.— The moveable estate must
be prudently and expeditiously realised, as already stated, and properly
invested within a reasonable period.

Money ought to be hanked at once in the tutor's name in one of the
good Scottish banks (see Sanders, 1879, 7 B. 157; Pupils Act, s. 5); and
invested, if possible, within three months from the expiry of the annual
balance (Fraser, 235-6, where former rules also stated). Besides the penal
interest imperatively due under sec. 5 {supra), tutors were and are, of
course, liable in interest at common law for failure to invest (Judicial
Factor, sujrra

; Trustee ; Fraser, 236).
Investment.—Tutors, as trustees (Trusts Act, 1884, s. 2), will now, as the

Accountant of Court advises (Notes by the Accountant, Parliament House
Book), be content in all probability to confine themselves within the limits
of investment prescribed for trustees by the Trusts Acts of 1884 and 1898
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(see CuR-VTOR, iv. 34). Loans over unfinished properties, investments in
shares, loans secured by personal security, continuance of funds already
invested in trade, are all disapproved by the Court ; and, thougli the
Accountant has to consider the sufficiency of investments, the ultimate
responsibility in all respects lies with the tutor (Annan, 1897, 2-4 li. 851).

In lending monev upon heritable security tutors will observe the provisions
of the Trusts Amendment Act, 1891, s. 4 (see Wood, 1893, 1 S. L. T. No.
326). For a full account of the tutor's powers in regard to investment, see

Judicial Factor, vii. 180; Curator (siq^ra); Trustee.
It has been decided that a tutor esmnot purchase house property (Lamh,

1834, 12 S. 775), and doubt was expressed whether he was entitled, as an
ordinary act of administration, to purchase land in pupil's name, though
such purchases have been passed by the Court {Kennedy, 1823, 2 S. 375;
Bell's Frin. s. 2084; see Ersk. i. 7. 25; Graham, 1798, Mor. 5599). In
former times, however, applications to the Court were frequent (Ersk.

supra), and now that tutors are under the supervision of the Accountant
they will probably think it right, before employing the pupil's funds in

such a manner, to obtain judicial authority on a report by the Accountant.
It is the rule that tutors must keep the funds invested in this countri/,

and subject to the orders of the Court. This was strictly followed in

regard to capital
; but the Court have frequently granted applications to

send income out of Scotland for the support of the ward {Murray, 1849, 11
D. 710; Harclwick, 1855, 18 D. 97; Accountant of Court, 1858, 20 D. 1174;
see Montfjomerie and Faislcy, at p. 240, Eraser, P. & C. ; Scddon, 1891,
19 E. 101 ; 1893, 20 li. 675). There are now limited powers of investment
in Indian and Colonial stocks conferred by the Trusts Act, 1884, s. 3 {a) 7,

and {h) 13.

(3) Management.—The rule which the tutor-nominate must follow is

that of "good ordinary management" for the real benefit of the estate and
tlie pupil (Pupils Act, s. 13). He is bound to show the discretion and
diligence which he bestows on his own affairs. He will keep capital and
income separate, collect rents and interest, pay taxes and ordinary
outgoings, and bank the surplus estate for investment {Kairnc, 1863, 1 M.
515). More than fifty pounds must not now be kept in his hands beyond
ten days, otherwise twenty per cent, interest will be due (Pupils Act, s. 5).

For a detailed statement of a tutor's ordinary rjeneral potcers and didies,

reference is made to the article on Judicial Factor loco tutoris (vii, 181),
whose general powers those of a tutor closely resemlile. As a trustee,

where such acts are not at variance with the terms of his appointment, he
m;iy (1) appoint and pay factors and law agents; (2) grant leases of

agi'icultiu-al lands not exceeding twenty-one vears {see Broicn's Tutors, 1867,
5 :\I. 1040; Morison's Tutors, 1861, 23 D. 1313,—powers granted by the
Court), and of minerals not exceeding thirty-one years, and remove tenants

;

(3) aljate or reduce temporarily or permanently the rent, royalty, or other
consideration in any lease of lands, houses, minerals, metals, or other
subjects, and accept renunciations of sucli leases

; (4) uplift, discharge, or
assign debts; (5) compromise, submit, and refer claims connected with the
estate, suVjject, of course, to the pupil's power to reduce within tlie

quadriennium. utile (see Minor; Fraser, 245); and a decree-arbitral will

not form a sufficient ground for a chai'ge against the pupil when major
{Ayton, 1711, Mor 14997); (6) when satisfied, pay debts witiiout requiring
constitution thereof (Trusts Acts, 1867, s. 2; 1884, s. 2; 1897, 8S. 2, 3;
Judicial Factors Act, 1889, s. 19).

Though a tutor has power to appoint a factor or law agent at an
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i,v.' ho must exercise proper care both in the appointment and

"^^""'I'Cini i n' p iiw 1 ntail liabiUty for defalcation {Anderson,

^^-^^f^ry'd:)^mMC, mi, am. 1841,2 Uob.SSi; Mores Kates,

ii! vx-Kk- see Tkust), and one of several tutors cannot claim re-

mmiemtion'for' dieting as factor and law agent unless the testator has

exin-essly sanctioned such appointment (see Ieust).

4 tutor may carry on a lease falhng to the pupd (see Iraser, 2o9, 28/ ,

TI7/t; 1789 ilor. 16376 ; Coehrccne, 1854, 17 D. 337, Ld. Cowan)
;
but,

in tiio 'interest of the ward, the usual course is to obtam authority to

vnounc" when the landlord is willing (see Blyth^ 1808, Hume, 889 ,frakame

1851, U D. 312; MEwaji, 1852.^2 Stu. 137; i:ohcrtso7i, IS^l, o D. o45

,

see Thorns, Judicial Factors, pp. 83-4).

\ll(/.-Z;t>- should be paid (Ersk. i. 7. 24), the tutor having the right to

denuxnd constitution when he thinks the claim really doubtful, m which

case he has frequently been freed from liability for expenses {Thomson

1810 '"> D l'^34- see Vu?iL, Ho^u sued). Annual income maybe applied

to\lischarge heritable obligations {Ch-aham, 1798, Mor. 5599; see converse

in Ilallidau, 1687, 2 Br. Sup. lOG); but the tutor will not be allowed to

charcre an entailed estate with debts of the entailer, where it appears from

his tTUst deed and deed of entail that these debts should be liquidated from

the rental {Laivson, 1864, 2 M. 1422). While a tutor cannot build a new

mansion-house, he is bound to keep the existing one in repair {Graham,

1798, Mor. 5599; Ersk. i. 7. 24; Judicial Eactok); and, for that^purpose,

may 'even upHft money heritably secured {Rill, 1665, Mor. 16276). He

may also, with authority, apply consigned money in^payment of permanent

improvements on an entailed estate (Stuart, 1855, 17 D. 378).

All oljligations which transmit from the father against the pupil must

be implemented by the tutor, e.rj. an obligation to feu or lease (Ersk. i. 7. 24

;

Aberdeen, 2Q :^ox. 1823; see Thomson, 1837, 9 Jur. 371, and 15 S. 807

;

Special Poicers, infra).

Entails.—For the tutor's powers in regard to entailed lands, see the

Entail Acts, as follows: 1848, ss. 31 and 50; 1853, s. 18 (consent); 1868,

ss. 3, 5; 1875, s. 12 (2) (application); 1882, s. 11 (application), s. 12

(consent) ; Pupils Act, 1849, s. 7 {Maxtoell, 1877, 4 E. 1112 ; Moncreiff, 1894,

1 S. L. T. No. 531; see Curator, iv. 33; Judicial Factoe, vii. 182, 192;

Entail, v. 42 et seq.).

Poivers in regard to MoveaUe Property.—The tutor's powers over moveables

are, with few exceptions, those of a proprietor. "While he cannot make a

gift of the pupil's property, he may sell any part of it, subject to reduction

(Ersk. i. 7. 17), and ought to sell at the best prices everything saleable

whicli is liable to cause loss if kept unsold (Ersk. i. 7. 24-5 ; Stevin, 1666,

Mor. 16277). This general power not only covers the right to assign

debts personally secured, including bills (Eraser, 247), but also extends

to the assignation of a heritable bond {Ncilson, 22 Nov. 1771, Arniston
Session Papers, vol. 102-4), even where the principal debt has been paid by
the cautioner (Ersk. i, 7. 19).

I'jwers in regard to Heritable Property.—Heritage can only be alienated
by authority of the Court in special circumstances {Special Poicers, infra).
As mentioned above, however, the tutor may assign a heritable bond ; and
he may also grant an assignation or discharge to the debtor {Graham, 1735,
Mor. 163.39, and Elch. v. " Tutor," No. 3 ; Lyon, 1665, Mor. 16272).

(1) Where, however, («) the obhgation to dispone was undertaken by the
father (Ersk. i. 7. 17; Bell, Prin. s. 2084; Aberdcc7i, 1823, 2 S. 527), or {b)
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where the law can compel an alienation (Ersk. supra),—e.g. in the case of

joint ownersliiii, or of a purchase of teinds by the heritor {Graham, 1798,
Mor. 5599), the renunciation of a wadset or discliarge of a heritable bond
{(Jraham, 1735, Mor. 16339), or renewal of investitures,—the tutors may
act without judicial authority (Fraser, 253). In these cases the succession to

the pupil may be altered (see Kennedy, 1843, 6 D, 40; Moncreiff, 185C, IS
D. 1286 ; Judicial Factoe, vii. 182).

(2) It has also been said that where the property comes from the
father, who has given povrer to sell, the tutor may exercise such power

:

but this may be doubted (Eraser, 252; see Parrot, 1810, Hume, 889).

Lord Fraser says, " Should the tutor grant a security over the estate, it

is thought that if there be no lesion, and the money has been properly
applied for the minor's use, the bond will be upheld, just as it is thought a
sale in the same circumstances would be "

(p. 256, and authorities in notes
(rf) and Qj). This seems to follow from the law as to the effect of the Court's

intervention, see Judicial Factoe, vii. 192).

Altering Succession to Pupil's Estate.—(1) The tutor is barred from
making direct alterations on subsisting substitutions, with no other end, or

olivious result, than to change the succession (Ersk. i. 7. 18; see Stevenson,

1718, Mor. 14852, Eob. App. p. 216; Sharp, 1%11, Mor. 10285; Tcnnent,

1673, Mor. 16288 ; see Strathallan, 1837, 15 S. 971 ; and 1840, 2 D. 840).

It was held that a tutor could not change heritable into moveable even to

enable his ward to regulate his succession by testament on arriving at

])uberty (Sharp, supra; Ersk. i. 7. 18; Fraser, 261); but in Broiun {1^^^

,

24 Ii. 902) the proceeds of heritage sold by a factor loco tutoris in the
ordinary course of administration, in virtue of special powers granted by the
Court, were decided to be carried by the ward's settlement made after he
attained puberty.

(2) (a) Acts of the tutor, done in the course of ordinary administration
l^ecause deemed expedient by him, and altering the nature of the subject
from heritable to moveable

—

e.g. purchases of land, or adjudications—do
not, it is generally agreed, change the succession,—the altered subject is

lield as a surrogatum (PlOss, 1793, Mov. 5545; Graham, 1798, Mor. 5599;
Adv.-Gencral, 1850, 13 1). 450; Moncreiff, 1856, 18 D. 1286). It seems,
however, that the altered nature of the property would determine the
course to follow in regard to diligence, completing title, etc. (see Fraser,

263).

{h) But where the character of the property is changed by the operation
"f a statute, or the general law (Lands Clauses Act, 1845 ; see Graham, sup)ra),

or by the diligence of creditors, or some other cause outwith the tutor's

control, the succession is regulated by the nature of the subject as at the date
of the succession opening (see Kennedy, 1843, 6 D. 40 ; Stuart, 1855, 17 D.
380 ; Heron, 1856, 18 D. 917). A tutor of a pupil heir of entail is entitled

to apply consigned money in repayment of outlay permanently improving
the estate (Stuart, supra).

The above rule, In^wcver, is to be applied reasonably, and not judaically,
fio as to lead to absurd consequences (see Fraser, 265).

Trade; SpccuJation.—The tutor is debarred from risking the pupil's
funds 1)y embarking in trade (Coclirane, infra, per Ld. Cowan ; Graham,
1798, :Mor. 5599 ; C'aldcr, 11 Dec. 1811, F. C. ; Bell, Prin. s. 2084). If he
does so, the risk is his, while all profits fall to the pupil (Cochrane, infrr().

I-'urther, if the tutor embark qnA tutor in a trade partncrshi]) or banking
company, lie will not only lie lial>lc personally to third ])arties for partnership
debts, but will be personally Ijouiul to contribute inter socios (Lumsdcii,
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iqr,-> '^. M ill 1.) 80 (Western Bank case); cf. Diincanson, 1715, Mor.

Ig'^G ami 8928; Ersk. i. 7. 24; see Tkusiee; City of Glasgo^v Baiilc

cases). The general rule is that the speculation is unjustifiable where it

is "hazardous and uncertain" (Fraser, 2G8).

The Court will not, by granting special powers sanction even the

continuance of a going business (see Cochrane, 1855, 1/ D. o37
,
1857, 19

1) 1010- Pliilip 1827,6 S. 103); though they have indirectly afterwards

-mi.nn-od of a factor's conduct in carrying on a business involving risk

;\rw 185G, 19 D. 133; Gilray, 1872, 10 M 715 ; 1876, 3 E. 619
;
see

fu niciAL Factou). "There is, however, no rule requiring a tutor to

sacriKce the estate by immediate realisation. ... I should be slow to

sanction the doctrine, that cither tutors or trustees can under no circum-

sfmces retain even permanent investments made by the deceased, which

they would not have been themselves justified in making" (Ace. of Court,

1858 20 D. 1184, Ld. Deas). The winding up must be done prudently.

(i) ReDUCT/0.y on Ground of Minority and Lesion.—Vi will

be kept in mind, in regard to the foregoing summary of a tutor's powers of

administration, that his ordinary acts are not in all cases absolutely valid

and binding. They are all subject to the ward's right to reduce within the

\uadriennmin utile on the ground of enorm lesion (Ersk. i. 7. 34 et scq.
;
see

MiN'OR, Restitution on cjround of Lesion, p. 360).

(5) How Tutors Sue AND ARE Sued.—See VvFiL- Judicial Factor
;

Father, ante. Tutors have a good claim against the j^ui^l's estate for

(L. _

273, note (b), where the action held improper and unwarranted).

in a question with the opposite iiarty, the Court are inclined to deal

more leniently with a tutor than trustees in regard to expenses (see

Thomson, 1840, 2 D. 1234); but the father suing as administrator is

held personally liable for expenses if unsuccessful ( Wilkinson, 1897, 24 E.

1001; White, 1894, 21 E. 649; see Fraser, 1892, 19 E. 564). See

Expenses.

While the tutor is liable to the extent of the estate for debts owing

at the time he accepts office (Stair, i. 6. 20 ; Ersk. i. 7. 24), he is personally

liable, as a general rule, for debts incurred, or obligations undertaken by

him, even tutorio nomine, unless it appears that tt;is was not the intention

of the contracting parties {Lumsden, 1864, 2 M. 695 ; rev. 1865, 3 M. (H. L.)

89). See Trust.

It has been held incompetent to refer to the tutor's oath matters arising

prior to his appointment (Stuart, 12 Dec. 1815, F. C); and unless he

has been specially concerned with the transaction {Cant, 1665, Mor. 12929
;

Hepburn, 1661, Mor. 12480 ; Stair, i. 6. 20 ; Hay, 1666, Mor. 16276), his

oath is not conclusive against the pupil, though he had probable grounds
for knowing all the circumstances in regard to constitution and subsistence

of the obligation (Stair, i. 6. 20 ; Eccles, 1664, Mor. 16270 ; Mein, 1699,

4 Br. Sup. 449; Waddcll, 1707, Mor. 12484). See Oath on Eefekence;
Proof.

Haver.—In actions against a pupil the tutor is the party who should
be examined as a haver {Aithen, 1628, Mor. 8907).

Arrestments should be left in the tutor's hands (More's Stair {Notes),

288); charges should be served upon {Ptae, 1595, Mor. 16237), and
intimations made to {Queen's Advoe., 1566, Mor. 16230), the tutor alone
(see Fraser, 162).
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It is the general rule of law that the tutor's acts are considered as

the proper deeds of the pupil, and bind him {Orr, 1822, 1 S. 412 (N. E. 386)

;

Forrester, 1711, Mor. 16330; 3Iorto7i, 1719, Mor. 8931), though, as we
have seen, the tutor also may be personally liable. The pupil is also,

when of full age, entitled to exact fulfilment of the tutor's contracts, and
found upon his actings (Stair, i. 6. 27; Jamieson, 6 Dec. 1808, F. C).

But the pupil is neither to be hurt nor profited by the tutor's dole, and if

profited may be sued (Stair, siqjra). Accordingly, it has been decided that

the tutor's vitious intromission does not infer a passive title against the

pupil {Kerr, 1842, 2 S. & M'L. 895 ; 1 Bell's Cases, 280).

(6) AucTOR IN REM suAM.—A tutor, like any other person holding a

fiduciary position, is debarred from entering into any contract with the

pupil, or directly or indirectly using his position, or the funds intrusted

to him, so as to secure an advantage or earn a profit for himself,—in other

words, he must not be auctor in rem suain. For the rules and authorities

applicable to this subject, see Auctor in rem suam, where they are set

forth in detail (see also Curator; Fraser, 279 et seq.).

A deed will be sustained where the direct advantage accrues to a third

party, and the tutor is only incidentally benefited (see Carstairs, 1672,

Mor. 8962 and 16286; Fraser, 292). So also a quorum of tutors may
validly grant a deed in favour of a co-tutor, in implement of obligations

arising independently of the tutory (Ersk. i. 7. 19 ; Stair, i. 6. 17 ; Dimcanson,

1715, Mor. 8928); and one of several tutors may receive a discharge from

his co-tutors for provisions paid to the ward, subject of course to reduction

on proof of lesion (see Perston, 1863, 1 M. 245, per Ld. JSTeaves and Ld.

J.-Cl. Inglis). Where there is no quorum without the tutor in question,

judicial sanction is necessary (Ersk. i. 7. 19 ; Bell's Frin. s. 2084 ; see also

Stair, i. 6. 17). A tutor advancing money for the ward's behoof while

holding office, has been allowed to adjudge therefor, on finding caution to

repeat {Ramsay, 1062, Mor. 11523 and 16267; Bankt. i. 7. 40). A tutor

may, however, raise action against the pupil for a debt due before the

tutory began {Donaldson, 1629, ]\Ior. 16253; Ersk. i. 7. 32), since there is

no special legal presumption against the justice of the claim {Fcu-ar, 1619,

Mor. 16241 ; J/wzV, 1696, 4 Br. Sup. 298).

While the objection may be stated by the ward's onerous creditors, even

against the singular successors of the tutor {M'Dougal, 1686, Mor. 10308),

it cannot Ije stated by a third party not deriving right from the pupil

{Wilson, 1789, Mor. 16376; Hailes, p. 1069).

(7) Diligence prestable by Tutors.—See Curator.

Fathers as administrators-in-law are favoured on account of their

position, being only liable for culpa lata (Stair, i. 5. 12; Ersk. i. 6. 55 ; i. 7.

20). Tutors-nominate are liable for culiia lecis in concreto,—or the diligence

they show in their own affairs. Tutors at laio and dative, in respect that

they seek the office, must show exact diligence; they are subject to liability

fr)r culpa levis in ahstracto,—that is to say, they must use such diligence as

a prudent man would oljserve in his own affairs (Stair, i. 6. 21 ; Eisk. supra
;

see More's Notes to Stair, i. 6. 21 ; Fraser, 298). The liability only attaches

from the date of accepting office (Ersk. i. 7. 20; Muir, 1697, Mor. 10316).

Extent of Liability.—{a) Omissions.—The genoal rule is that tutors arc

liable for omissions as well as intromissions, " that is, they are liable for

all the loss and damage that may follow from having omitted to do an act

which they were bound to perform, as well as for having done anything

improperly " (Fraser, 299; as instances, see Fcr</vsons, 1677, '^U)r. 10292;

Gray, 1694, 4 Br. Sup. 188; Clcland, 1680, Mor." 9984, Fountainhall ; Duff,

8. E.—VOL. XUI. 2
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1799 Mor KVITV 1793 3 Pat. App. 283; for instances of exemption, see

'IVr^'r V-o// 18G-> 1 M '57). Fathers are said not to be liable for omissions

(Ersk V7 26; Stair, i'. 5. 12; i. 6. 55); and tutors-testamentar m^j be

exempted U the father from liability for omissions, or being bound smguh

inJd.un(\^i lG0G,c.8), as regaixls "all means and es ate cWn^^^^^

from the father " (iVr^.c/s Trudees, 1830, 9 S. 178; Atnslie 1^2,b, 13 S.

417). This exemption is lost by failure ^o inakeiip mveiitones or its

equivalent {Murray, 1832, 10 S. 276; 1833, 11 S. (^^d; Molhson 18o3 12

S. 237), or to perform any act obviously necessary to carry out the deed

appointing (see Moffat, 1834, 12 S. 369 ;
Seton 184 , 4 D 310 ;JAoms<m

185-^ 1 iiacq 236, Ld. Chancellor; ForsytlCs Factor, 1853, 2 Stu. 187).

Tutors are also exempt ixom joint lialility where the father assigns to each

his duties (Ersk. i. 7. 27 ; Stair, i. 6. 2.3).

It is to be noted, as before mentioned, that the Trusts Act of Ihbl,

freeinf' trustees from liability for omissions, now axjplies to tutors
;

but

neithei- a clause of immunity, nor sec. 1 of the Act of 1861, will protect

against a " positive breach of duty " or mala fides, or exempt from the

consequences of neglect to use the diligence prestable by the tutor {Knox,

1888, 15 K. (H. L.) 83); see Trustee; Curatok.

The tutor's intromissions must be within his powers of administration,

and he will be liable unless he acts with a sound discretion, and with a due

regard to the pupil's interest (Eraser, 301). This appears to follow from

the rule as to the diligence required from a tutor (see Gil, 1769, 5 Br.

Sup. 632 ; Maul, 1757, Mor. 3529 ;
Murray, 1833, 11 S. 663 ;

see Trustee).

{h) Lialility in solidum.—After acceptance, a tutor, if not exempted

by the father, was held liable in solidum, although he had never intromitted

with the estate, or taken part in the administration (Ersk. i. 7. 27 ; Stair,

i. 6. 23 ; Eraser, 305 ; 3furray, 1833, 11 S. 663).

(c) Statutory Limitation of Lialility.—The latter rule as to liability,

which also applied to trustees, was altered by the Trusts Act of 1861 (24

& 25 Vict. c. 84), which now applies to tutors (see Trusts Act, 1884, s. 2

;

Curator).
Though tutors had not the benefit of discussion, or division, they had

right to an action of relief inter se {Boss, 1829, 1 Jur. 369 ; Sinclair, 1686,

Mor. 14696 ; Ersk. i. 7. 27 ; Eraser, 305 ; see Guthrie, 1630, Mor. 14640).

Eurther, a discharge granted by the minor to one would not free the others

unless it bore to be in satisfaction of the whole {Seaton, 1668, Mor. 3547).

(8) Accounting.—Since the tutor is now brought under the super-

vision of the Accountant of Court, and is bound to close his account and
lodge it with that official annually, the rules applicable to this subject are

the same as in the case of a judicial factor loco tutoris {q.v., vii. 183). Eor
the common law rules applicable, or where the tutor lias not come under
the Pupils Act, see Curator, Accounting, vol. iv, at p. 40.

The Prestimption of Lntus halet, and the rules as to Decennial Frescrip-
tion of Accounts, apply to tutors in the same way as to curators (see

Curator, iv. 41). When the tutors act under the Accountant's supervision,
any risk of questions as to prescription is obviated by the latter's audit.

B. Special Powers granted to Tutors.

Fathers and tutors have from an early date been in use to apply to the
nohile officium of the Court for special powers to perform certain acts of
administration, which they could not do at common law. The rules
applicable are practically identical with those stated in reference to
Judicial Eactors {q.v.), and need not, therefore, be again detailed.
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Generally speaking, wherever the act contemplated is an important or extra-
ordinary step, thus falling outside the ordinary tutorial administration, it is

necessary, or at least highly expedient, that formal judicial sanction should
be obtained. For example, an alienation of heritage by a tutor without
authority appears to be null as between tutor and ward, and may be set

aside exceptione {Dickson, 1742, Elch. "Tutor," 15; Stair, i 6. 18); but it is

not ipso jure void in a question with third parties, and will be sustained if

profitable to the minor,—lesion, however, being presumed (see Bontinc,

1838, 1 D. 286 ; Morton, 1749, Mor. 8931 ; Fraser, 252 and 256). On the
other hand, tlie authority of the Court neither renders the act safe from
subsequent challenge, nor relieves the tutor absolutely from responsil)ility

{Vcrc, 1804, Mor/lG389; Jamieson, 1870, 8 M. 976 (Ld. Pres. Inglis);

Mathieson, 1857, 19 D. 917). No special power seems necessary in order
to make up title {Graham, 1852, 14 D. 357). Special powers to alienate

will now be granted whenever necessary, or highly expedient in the interests

of the ward and his estate (see Gillespie, 1898, 25 E. 876 (Ld. Pearson)).

Frocedure.—Formerly the procedure was by a regular action of cognition

and declarator brought in the Inner House of the Court of Session (see

Colt, 1800, Mor. 16387; Ccvrrid:, 1829, 7 S. 848); later by a summary
application by petition to the Inner House {Sommerville, 1836, 14 S. 451

;

Finlayson, 1835, 13 S. 861; 14 S. 219; Mackenzie, 1853, 16 D. 60; Zogan,
1897, 25 E. 51; Fraser, 495-6); and now by a summary petition at the
instance of the tutor to the Junior Lord Ordinary, on a report by the
Accountant of Court, in terms of the Guardianship Act of 1886, the

Distribution of Business Act, 1857, and tlie Pupils Protection Act, 1849

;

see Judicial Factor.
1. Under the Pupils Act.—The father, or tutor, may now apply for

the powers given by sec. 7 of this Act, in the same way as a Judicial
Factoii {q.v., vii. 187-8 ; see Molleson, 1890, 17 E. 303).

2. Power to Sell, Borrow, Feu, Grant Long Leases, Excamd.
(1) To Sell.—The Court formerly showed great reluctance in granting

these powers to fathers and tutors-nominate, since they found no caution
{Saicers, 1850, 12 D. 905 (to sell); Graham, 1852, 14 D. 357; White, 1855,
17 D. 599 (to sell or burden); Camp)Ull, 1880, 7 E. 1032; 1881, 8 E. 543
(to feu)). As a rule, necessity, such as to avoid a threatened loss, or to

aliment tlie ward, was the only ground recognised {Vcre, 1804, Mor. 16389
;

Finlayson, 22 Dec. 1810, F. C. ; Mackenzie, 1855, 17 D. 314 (to sell):

Finlayson, 1835, 13 S. 861 ; Wilson, 1834, 13 S. 176; Melville, 1850, 12 D.
914; Bellamy, 1854, 17 I). 115 (to borrow); Campbell, sujjra): expediency
or advantage was disregarded {Graham, supra; Waddell, 1851, 13 D. 739;
Boyle, 1853, 15 D. 420 : White, siq^ra). Sometimes, even in cases of

necessity, the Court, while willing to grant powers to sell, delayed pro-

ceedings by the parents till a curator bonis was appointed to receive and
discharge the price {Sawers, 1850, 12 D. 905 (father); Mackenzie, 1866, 5

M. 158 (mother)).

Latterly the stringency of this rule has been relaxed, and a high
expedi(Micy {Gillespie, 1898, 25 E. 876 (Ld. Pearson)) has been accepted as

a ground for judicial sanction of sales and feus of the ward's estate {Lor/an,

1807, 25 E. ^51 (father, to sell); Ld. Clinton, 1875, 3 E. 62 (father, feu):

Camj)bcll, 1880,7 E. 1032; 1881, 8 E. 543 (tutors-nominate, to feu. and
accept reconveyance of feu); see Callander, 1869, 6 S. L. E. 527 (to

borrow); Bcrivick, 1874, 2 E. 90 (to accept renunciation of lease,—where
it was remarked tliat powers may be given to tutors-nominate which would
be refused to trustees)).
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The necessity for obtainino- special power in selling or feuing extends

to all huUreot modes of transference,—c.^., to deeds constituting (Ersk. i. 7.

17- Douolas, 2 July 1802, Hume, Sess. Papers, i. No. 11), and renouncing

servitvules (Erslc. supra), creating real burdens, annuities or liferents, and

otherwise restricting the proprietor's rights (Ersk. supra. Ivory s note;

DaxiiUon 182G 4 S. 632),—and in cases where the pupils predecessor

Ciuue under obligation to alienate or restrict, the Court will readily

grant the necessary powers {Aberdeen, 1823, 2 S. 527 ;
Marh, 1829, 8 S.

195)

(2) To Borrow.—T\\Q Court prefer that a tutor should borrow on the

security of, rather than sell, the pupil's heritage ; and power to borrow

will be crranted, as in sale, where the circumstances show necessity or high

expedioncv (Wilson, 1835, 13 S. 1046 ; Somervilles Factor, 1836, 14 S. 451

;

CmMi-ord;md, 1 1). 1183; Bellanuj, 1854, 17 D. 115; JFhite, 1855, 17 D.

599 (refused); see Callander, 1869, 6 S. L. E. 527); see Judicial Factor;

Trust. It is thought that where the money has been properly applied for

tlio pupil's lielioof, a heritable bond will be upheld, though granted without

prior judicial warrant (see Eraser, 256). Note the effect of trust legislation

on these powers (ante), and see Judicial Factor, vii. 189.

Feuing, excambing, granting long leases, are in the same position, quoad

special powers, as selling, and borrowing upon, heritable property.

3. Leases.—While tutors liave now statutory power to grant ordinary

leases for definite periods, and to accept renunciation of leases {supira—
Ordinary Powers), they must still obtain the consent of the Court to

renounce a lease, where the landlord is willing to accept. Authority will

be granted where the renunciation is clearly necessary, or highly expedient

{supra—Scde), in the pupil's interest {Turner, 1862, 24 D. 694; Brown,

1846, 9 D. 250 ; see Berivich, 1874, 2 E. 90).

It would appear that tutors have no power to engage the ward's funds

in a new lease without the Court's authority (see Eraser, 268, 259).

4. Statutory Powers.—Powers are in some cases given to tutors

by statute entitling them to sell without the authority of the Court, when
they would otherwise require it. For instance, under the Lands Clauses

Act (8 & 9 Vict. c. 19, s. 7), inter alios husbands, tutors, curators, and other

guardians for infants, minors, etc., being possessed of lands or any right

therein, are empowered to sell, convey, dispose of, and disburden (s. 8)
such lands or rights to the promoters of the undertaking, on complying
with the provisions of the Act as to valuation (s. 9).

Again, in regard to Entails it would appear to be doubtful whether
petitions to borrow and charge, or sell, feu, etc., need be preceded by a
petition for special powers, since these things, under the statutes specially

applicable, can only be effected at the sight of the Court, after the necessary
remits and full inquiry {Moncrieff, 1894, 1 S. L. T. No. 531 (Ld. Low). See
Judicial Factor, Entails, vii. 192).

5. Building, Rebuilding, or Enlarging Mansion-House and
Offices.—Special powers are necessary to enable a tutor to take such
important steps,—the ground being necessity, or obvious high expediency
amounting to necessity {Sinclair Wenujss, 1882, 9 E. 1131 (refused—and
authorities there—Ld. Pros. 1133); see Scmp)le, 1888, 15 E. 810 {curator
bonis); see also Ball, 1838, 1 D. 109; Maitland, 1863, 1 M. 1104 (judicial
factor)). The tutor, however, is bound to keep the existing house in
repair (Ersk. i. 7.24; Graham, 1798, Mor. 5509; Hill, 1665, Mor.
16276).

6. It is difficult, indeed impossible, to give an exhaustive enumeration
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of the circumstances where an application for special powers is necessary.

The following additional cases may be taken as illustrative :

—

(1) Power to collate and elect {Rolertson, 1841, 3 D. 345 ; see Mitchell,

1847, 10 D. 148; Cowan, 1848, 6 Bell's App. 222—Ld. Cottenham ; see

Young, 1880, 8 E. 205). Here, however, the Court is unwilling to interfere,

and the guardian is not bound to collate {Cowan, 1845, 7 D. 872 ; affd.

lit supra).

(2) Payments out of capital,—^or aliment or education (Maxicell, 1747,

Mor. 16352; cf. IVodrow, 1830, 8 S. G04; Judicial Factor, vii. 191 (9)).

(3) Aliment of those dependent on p)upil,—powers may be granted where

the pupil is able to afford it, and there is poverty and a legal claim {Grant,

1838, 16 S. 652: see Boyle, 1855, 17 D. 790; Ersk. i. 6. 58; Judicial

Factor, vii. 190 (8)).

(4) Power to carry out an arrangement made by the father of pupil

before his death has frequently been granted to judicial factors and tutors-

dative when necessary from the nature of the act (see Alexander, 1857,

19 D. 888; Crighton, 1857, 19 D. 429; Aberdeen, 1823, 2 S. 527; Boyle,

1852, 14 D. 764).

(5) Power to carry on trade will not be granted {Philip, 1827, 3 S. 83

;

see Guthrie, 1853, 16 D. 214; Lindsay, 1848, 11 D. 232; Fraser, pp. 232,

236, 513). See Judicial Factor, vii. 191.

6. Effect ofJudicial Authority.—Even when judicially sanctioned

the Act is open to reduction, while the guardian is not freed from responsi-

bility (for authorities, see Judicial Factor, vii. 192).

VI. TEEMINATION OF THE OFFICE.

The office comes to a close in much the same way as that of Curator
{q.v.), namely,

—

(1) On the pu])il arriving at puberty—in males the age of fourteen, in

females, twelve : the father has no power to prolong the period {Graham,

Hailes, 860 (Ld. Braxfield)).

(2) On the death of the pupil or tutor ; thougli it would appear that on

the civil death—outlawry—of the pupil, it is doubtful whether his propci'ty

would be removed from the tutor's administration (Eraser, 309). On tlic

tutor's death, the nearest agnate may serve tutor-at-law, or the Court may
be asked to appoint a factor loco tutoris, or tutor-dative (Fraser, supra).

Wliere the appointment of tutors-nominate is not expressly joint, the

iioiuiuation subsists in the survivors or survivor (Eraser, 310).

(3) By tlie failure, or fulfilment respectively, of any condition on wliich

the appointment depends (see Curator, iv. 39).

(4) The marriage of a female tutor voids tlie office (Stair, i. 6. 24;

Fraser, 171); l)ut the mother's second marriage docs not disqualify her for

being guardian under the Act of 1880 (sec supra, Mother).
(5) Tutors were allowed l)y the Court to resign on "reasonable causes"

shown (Act 1555, c. 35 ; Ersk. i. 7. 29 ; Stair, i. G. 24; Bell, Prin. s. 2085
;

Graham, 1881, 8 K. 996 ; Bannerman, 1842, 5 D. 229), ])ut not merely witli

consent of their co-tutors (see Logan, 1843, 5 1). lOGG). By llic rui)ils Act,

1849, s. 31, the Court of Session—Junior Lord Ordinary (Distribution of

Business Act, 1857, .md Judicial Factors Act, 1889, s. 14)—have power, on

cause shown, to remove or accept the resignation of any tutor or curator

coming under the provisions of the Act (now all tutors—Guardiansliip Act,

1886, H. 12), and to app(jint a judicial factor. It would appear also that the

provisions of the Trusts Act, 1861, now apply.
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(6) Tutors mcludini,^ the father {Johnstone, 1822, 1 S. 588 ; Glassford, 1849,

11 D. 1030; but see Walton, 1850, 12 D. 912), could always, at common

law, be removed by the Court of Session as szispcd (Ersk. i. 7. 29). For the

various irrouuds reference may be made to CURATOR, iv. 39 (6). They may

now also be dealt with under the Pupils Protection Act, in regard to

penalties, reports, etc., in the same way as judicial factors and tutors at law

and dative (see sees. 5, G, 19, 20, 21, 25; Judicial Factors Act, 1889, ss.

1, T, U).
By the Guardianship Act, 1886, s. G, the Court in either Division, if it

be for the welfare of the infant, may remove from his office any testamentary

guardian, or any guardian appointed under that Act, and appoint another

in his place.

Poverty, or negligence in managing his own affairs, was never a ground for

removing a tutor (Fraser, 313, 314).

Formerly (1G9G, c. 8) a tutor nominate or testamentar might be ordained

to find caution, aud on failure might be removed {Welsh, 1778, 5 Br. Sup.

634; Mor. 16373; Ersk. i. 7. 29; Balfour, 1705, Mor. 16320); and it is

still competent for the Court to order fathers, tutors-nominate, and guardians

to find caution (1886 Act, e. 12) if the circumstances appear to the Court to

require it.

The 2>'>'0cedure for removal, when there was no criminal misconduct,

was in recent years by means of a summary petition to the Inner House at

the instance of the pupil {Austin, 1826, 5 S. 177), the puj)irs relations, or a

co-tutor (Stair, i. 6. 26 ; Ersk. i. 7. 29 ; Wothcrspoon, 1774, 5 Br. Sup. 604

;

Fraser, 315, 316). It seems clear, since the judgment in Soutcr (1890, 18

R. 86), that tutors-at-law, and tutors-dative— who are appointed in the

Inner House,—must be removed for misconduct (if not clearly criminal) in

the same way as judicial factors, by petition addressed to the Junior Lord
Ordinary, and not to the Inner House ; but it is at least doubtful, looking

to the mode of their appointment and the analogy of trustees, whether the
combined effect of the Guardianship Act, 1886, s. 12, the Pupils Protec-
tion xVct, and the Distribution of Business Act, 1857, renders this procedure
obligatory, or even competent, in the case of tutors-nominate. Observe also

that the first-mentioned Act (s. 6) provides that the Court of Session {i.e.

either Division, and the Lord Ordinary on the Bills in vacation, s. 9), "may"
in their discretion, and on being satisfied that it is for the welfare of the
infant, remove from his office any testamentary guardian {i.e. tutor, s. 8),
or any guardian appointed or acting by virtue of the Act, and may on
the same ground appoint another guardian in his place. (For a full

statement on the subject of removal, see Judicial Factor, vii. 193 ; also
Curator, iv. 39, 40 ; Trustee).

Where there is urgency, an interim factor may competently be
appointed {Ace. of Court, 1853, 16 D. 163 ; 1854, 16 D. 489).

If none having a better title claim the office, a factor loco tutoris will
generally be appointed {Wothcrspoon, 1775, Mor. 16372).

After the termination of the office the tutor's powers cease ; subsequent
tutorial acts are null {Loclchart, 1826, 5 S. 136 ; affd. 1829, 3 W. & S. 481),
and the ^utor cannot be compelled to complete any inchoate transaction
{Cass, 1672, Mor. 16285). Unwarrantable subsequent administration will
render the tutor liable as pro-tutor (Ersk. i. 7. 29 ; Vcdlance, 1630 Mor
16255; Fraser, 318).

, ,
.

Reduction on the Ground of Minority and Lesion, even where
Special Powers are granted

; and Decennial I'rescription.—Both are
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applicable to tutory (1696, c. 9). See Minoe, viii. 360 ; Cueator, iv. 41

;

Pupil, x. 123.

Caution; Procedure.—See Judicial Factor, vii. 195, 196.

Pro-tutor.—While " it is not every management of the affairs of a pupil

that will infer a pro-tutory," yet when anyone acts qtid tutor, having no

title to the office, and thus holds himself out as possessing the character of

tutor, he will incur all the lial)ilities of that office (Stair, i. 6. 12; Ersk. i.

7. 28; Bell, Prin. s. 2102). The rules are identical with those applicable

to Pro-curator {q.v.).

Tutor ad litem.—See Curator ad litem; Curator, iv. 44; Fraser, 153.

[Stair, i. 6. 1 ; More's Notes, xxxv, Iv, cccxliv ; Ersk. i. 7. 1 ; Bankt.

i. 7. 1 ; Ersk. Prin. i. 7. 1 ; Bell, Prin. s. 2067 ; Bell, Com. i. 128 ; Fraser,

Parent and Child, 145 et seq.; Kames, Pquity (1825), 108, 334, 353, 467

Kames, Stat. Law Ahridg., h.t. ; Pvoss, Lcct. ii. 559.]

See Curator; Judicial Factor; Trustee; Pupil; Minor; Custody

of Children ; Guardianship of Infants Act.

Tutor-dative.
I. To a Pupil.— 1. Appointment.—(1) Mode.—A tutor-dative may be

appointed to a pupil when there are neither tutors-nominate, tutors-at-law,

nor other guardians. Formerly nominated and appointed by the Crown,

later by the Court of Exchequer, this officer is now appointed by the Court

of Session in the Inner House (19 & 20 Vict. c. 56, s. 19) on summary

petition intimated to the next of kin and the Crown {Graham, 1881, 8 R
996 ; Wilson, 1857, 19 D. 286 ; Pupils Act, 1849, s. 25).

When the tutor-at-law renounces, and there are no tutors-nominate,

this tutor may be appointed forthwith {Martin, 1859, 22 D. 45 ; Simjmn,

1861, 23 D. 1292); but no tutor-dative may be appointed, if the tutor-at-

law ol)jects, till the expiry of year and day from the time when the latter

might serve. The nomination is effectual if the tutor-at-law does not serve

within that time (Fraser, 191 ; see Tutor-at-law to Pupil).

(2) Who rnaij be apjjointcd.—The Court may appoint any person or

persons qualified to be appointed tutor-testainentar— even a female if

unmarried (Fraser, 171, 191 ; Ersk. i. 7. 4), tliough she cannot be tutor-at-

law (Stair, i. 6. 8; Ersk. i. 7. 12; Stat. 1585). Testamentary tutors whose

nomination has fallen (P>ankt. i. 7. 15), and tutors-at-law who decline to

serve, may be appointed {Urquhart, 1860, 22 D. 932). The Court usually

prefer those whom the ward's relations or the father have favoured.

Nomination.—Wliere several parties are appointed tutors-dative simply,

without either a sine quo non, or quorum, the nomination, differing from

that of tutors-testamentar, is held to be joint, so that it fulls on the death of

one {Scott, 1834, 7 W. & S. 211). For convenience, therefore, when several

are appointed, the appointment is usually made in favour of all, and the

mrwivor {Wilson, 1857, 19 D. 286 ; Martin, 1859, 2 D. 45).

Caution must be found in terms of the I'upils Act, s. 26.

2. PowF.A's AND Duties. — Except in regard to appointment and

caution, tbe ]irovisions of the Pupils Act, applicable to judicial factors,

apply to tutoi-8-dative (s. 25). Otherwise they have all tlio jxiwcrs, and

are under all the liabilities, of ordinary Tutois, and Tutors-at-law {q.v.),

being liable for culi)a levis in ahstrado. The Trusts Act of 1884 (s. 2)

declares that " Trustee" shall include "Tutor," however appointed, in the

construction of tlie Trusts Acts.
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3. The ofllcc terminates, except as before indicated, in the usual way.

See Tutor ; Tutor-at-law.

11. To an Insane Person.—1. A ppointa/e-VT. — This is the most

ancient form of guardianship of the insane, and was originally allowed,

even before the Statute of 1585, only on the verdict of an inquest proceeding

on a brieve (rxxlfour, Fract. 122, 254; Bankt. i. 7. 11 ;
M'Kenzie, l7ist. i. /.

U; Inglis, 1701, 4 Br. Sup. 517 ; Fraser, 538). Tlie sovereign was m use,

in virtue of his right to the guardianship of all lunatics, to appoint any fit

person or persons to the office through the Court of Exchequer (Stair, i.

6. 25 ; M'Kenzie's Ohs. on 1585, c. 18, p. 122). Later the appointment came

to be made periculo impetrantis without the necessity of any preliminary

inquiry into the mental state of the individual, and only in the event of

the nearest agnate failing to exercise his right of serving as tutor-at-law

{Colquhoun, W2S,Uor. 6276; 1 Br. Sup. 248; Stewart, 1663, Mor. 6279

;

note Graham, 1881, 8 R. 996). The service of the latter at any time

superseded the prior appointment of a tutor-dative (Ersk. i. 7. 51 ; Moncrieff,

1710, Mor. 6286; see Young, 1839, 1 D. 1242, and Bryce, 1828, 6 S. 425,

3 W. & S. 323). By the Court of Exchequer Act, 1856 (19 & 20 Vict,

c. 56, ss. 1, 2, 19), the duties of that Court in regard to the appointment

and control of tutors-dative were to be performed by the Court of Session

upon application by summary petition to either Division. The appoint-

ment must still be so applied for, and made {Wilson, 1857, 19 D. 286;

Urquhart, 1860, 22 D. 932; Simpson, 1861, 23 D. 1292 ; see Graham, 1881,

supra); but as tutors-dative are placed under the Pupils Act (s. 25),

except in regard to appointment and caution, all incidental applications

connected with their office must be made to the Junior Lord Ordinary

(Distribution of Business Act, 1857, ss. 4, 10).

2. Nature of the Office, and Powers.—The office is, as we have

seen, an interim one, and, like that of a curator bonis, subsists only till the

service of the person legally entitled to the guardianship.

The p)Owers and duties are identical with those of a Tutor-at-law {q.v.),

both being under the Pupils Act; and, except as before indicated, the

office terminates in the same way as that of tutor-at-law to an insane

person.

The tutor-dative, if he is not the heir, appears to be entitled to the

custody of the ward—a right denied to a curator bonis (Eraser, 541 ; Bryce,

1828, 6 S. 425, at p. 436 ; 3 W. & S. 323).

Owing to the facility with which judicial factors loco tutoris and curators

bonis are now appointed, and the satisfactory way in which those appoint-
ments have worked, applications for the appointment of tutors-dative to
pupils and the insane are seldom now presented.

[See Autlioritics under Tutor; Fraser on Parent and Child, pp. 190,
537.]

See Tutor; Tutor-at-law; Judicial Factor z.oco tutor/s; Curator
bonis.

Tutor-at-law.
I. To a Pupil.—A tutor-at-law may be appointed to a pupil when there

are no tutors-nominate or guardians, or where they have declined, or
failed after acceptance, or have become incapacitated (Stair, i. 6. 8 ; Ersk.
i. 7. 4). The office is rarely demanded now ; the usual modern procedure
being to procure the appointment of a Judicial Factor loco tutoris under
the Pupils Act, 1849.
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1. Appointment.

(1) To whom appointed.—K tutor-at-law can only be served to lawful

children,—a bastard having in law no agnates. To the latter a tutor-

dative, or judicial factor must be appointed {A. v. B., 1534, Mor. 16219).

(2) Who may he appointed.—ThQ nearest male agnate, twenty-five years

of age (Stat. 1474, c. 51; Stair; Ersk. supra), who fulfils the other

requirements of the brieve of tutory, is entitled to the office ;
but he is,

and remains, subject to the control of the Court, who may exercise it

according to circumstances (see Hadden, 1822, 1 S. 357 ; Pupils Protection

Act, 1849, ss. 25 to 29). Where there are several agnates in the same

degree, he who is heir-apparent in heritage is preferred, even if the estate

is "wholly moveable; and where he is not qualified, the heir next m
succession is entitled to serve (Stat. 1474, supra; Ersk. supra). Where

the nearest qualified agnate declines, it is necessary to appoint a tutor-

dative, or factor loco tutoris: the next agnate may not serve (Boiver, 1750,

Mor. 8910; Eraser, 185).
. t ^

(3) How Tutor-at-laiv appointed.—X tutor-at-law is vested m his office

by means of a service in Chancery, following on the procedure in a Brieve

of Tutory (for an account of which see Bweve, ii. 221 and 224; Eraser,

186). After the expiry of a year from the date when a service is

competent, a tutor-dative may be appointed, thus, it has been held,

preventing the subsequent appointment of a tutor-at-law {Ersldne, 1670,

1 Br. Sup. 611 ; Wemyss, 1551, Mor. 16223 ; but see Ker, 1665, Mor. 16271,

and More's Notes, infra) ; but where the latter has not been appointed, the

former may serve at any time {Irvine, 1632, Mor. 16260 ; cf. lliddell, 1669,

Mor. 16281; see also Stair, i. 6. 11; More's A'o^cs, xxxvi ; and ^c//, 1784,

Mor. 16374; Jurid. Styles, iii. 233).

Caution must be found by the tutor. The matter is now regulated by

sees. 26 et scq. of the Pupils Act. On the tutor-at- law's failure to find

caution, a tutor-dative may be appointed (Eraser, 188). The cautioner

ought to be habit and repute responsible, and subject to the jurisdiction of

the Court of Session (Bell, Frin. s. 2079). The clerk to the service is

responsible for the sufficiency of tlie cautioner. See Caution.

Review.—Ai^l)cal to the Court of Session appears to be competent,

probably before extract {CraiJc, 1891, 19 R 339, Ld. M'Laren
;
but see

Jardine, 1825,4 S. 158, and Godwin, 1842, 4 D. 1451); thereafter review

must be by reduction (see Mcdthew, 1843, 6 D. 305 ; Mackay, Pract. i. 268 ;

Manual, 68, 118).

2. Powers.—"T\\Q powers of all tutors in the administratiun of the

minor's estate are the same. ... and when there is no special power given"

(to tutors-nominate in the deed of appointment), " they have no higlier

authority than tutors-at-law " (Eraser, 228). Eor a statement of the

general and special powers of such tutors, reference may therefore be made

to the preceding article on TuTOit.
•

i
•

i

The powers over tlie;)erso7i and education of the pupil arc identical witli

tliose of a tutor-nominate (Eraser, 221),—the tutor, if apparent heir, being

excluded from the custody.

3. DfLfGENCE.—T\\U)v^ at law and dative, unlike tutors-nominate, are

lialde for culpa levis in ahstracto,—\\\ oilier words, they must show that

"exact diligence which prudent men cni])loy in tlie discliarge of their

duties" (Fraser, 298); and their annual accounts must be audited on the

principle of good ordinary management. They arc under the same

liability for omissions and intromissions as tutors-nominate, and to the

same extent, viz. in solidum: (but see Trusts Act, 1861). See Tutoh.
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4. Tz^KM/XATiON OF Oj-T/c/i.—SeeTmon.

b Ixvj-'\roRiES A.xD Accounting.—E^GQV^ ns to the mode ot

appointment and caution, the provisions of the Pupils Act, 1849 relating

to Judicial Factors, were made applicable, in so far as the oflice admitted,

to tutors-at-law served to pupils or insane persons, and to tutors-dative

aiipointcd to pupils or insane persons (s. 25).

The rules, therefore, applicable to Judicial Factors {q.v.) apply

ciually to tutors at law and dative, in regard to (1) lodging a rental, list

and inventory, (2) f]-aming and audit of annual accounts, (3) opening up ot

audit of accounts, (4) lodging of moneys in bank, (5) final accounting at the

close of the tutory, and (6) power of the Accountant as to reporting to

the Court (Pupils Protection Act, passim ;
Guardianship of Infants Act,

188G, s. 12).

II. Tutor or Curator-at-law to an Insane Person.—1. Appoint-

ment.—{I) Who appoinkcl.—T\\Q nearest male agnate of lawful age is by

Statute 1585, c. 18, entitled to the guardianship of an insane relation,

whether fatuous or furious. The early rule apparently was that the^tutor

must be twenty-five years old (Stair, iv. 3. 9 ; Ersk. i. 7. 50 ;
Bankt. i. 7. 12 :

of. More's Notes, xliv ; Wallace's Prin. 395), but the Act of 1868 uses the

term " of lawful age." He is sometimes called " curator " (Pupils^ Act, ss. 1

and 25), but the correct term appears to be that of " tutor" (1585, c. 18 ;

Ersk. i. 7. 50 ; Fraser, 524, note {d)). Where the nearest agnate does not

take office after service, the next cannot do so ; a tutor-dative or curator

bonis must be appointed (s7ipra, Tutor-at-law to pupil ; L'rycc, 1828, 6 S.

425, Ld. M'Kenzie; M'Kenzie's Oiserv. on 1585, c. 18, p. 123). The nearest

536).

A father k,ol com-se, entitled to the guardianship of his minor insane

child,—but after majority it appears essential that the child must at least

be corjnosccd insane before the father can validly act as tutor-at-law,

though service and rctour to Chancery has been said to be unnecessary

(Fraser, 534 ; Ersk. i. 7. 49 and 50; Rallibitrton, 1791, Mor. 10379; Bell,

Eeport, p. 155; see Jardine, 1825, 4 S. 158; see Graham, 1881, 8 11. 996).

It appears that a father cannot nominate guardians to his insane major

child except in regard to a provision made Ijy himself (see Craivford, 1828,

^6 S. 749 ; Fraser, 525), and then a cognition is necessary (Ersk. i. 7. 49

;

Fraser, supra). He has, in any case, no higher powers than an ordinary

tutor-at-law (see Morton, 11 Feb. 1813, F. C).

Though a husband is ex lege a wife's administrator-in-law, it is com-
petent for him to have her cognosced when insane. This gives him, as

tutor, power over the person which he would not otherwise have. The
procedure is the same as in the case of cognoscing his child {Halliburton,

supra, and Hume's >S'e.ss. Pap. 1791, No. 44; Jardine, supra).

A son, as nearest agnate, may be served tutor to his father or mother
(Fraser, 535).

(2) Mode of appointment.—The procedure, formerly cumbrous and
expensive, is now regulated by the Court of Session Act, 1868, s. 101,
and A. S., 3rd JJec. 1868. Provision is there made for the cognition of the
alleged insane person upon a brieve from Chancery, taken out by any
near relation {LarUn, 1874, 2 K. 170; Bryce, supra, Ld. Gillies); and
service thereafter of his nearest agnate,—not necessarily the party taking
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out the brieve. If the nearest agnate is not inclined to take the office

when the brieve is retoured to Chancery, an application may be made
for the appointment of a tutor-dative under the Court of Exchequer Act,

185G (19 & 20 Vict. c. 50, s. 19), or for the appointment of a curator bonis.

The procedure is detailed in the article on Brieve of Idiotr)j, and
Cognition {q.v.), ii. 221-2.

Review and reduction are competent (see Brieve, Revieio, ii. 224

;

Larlcin, supra). It has been laid down in an early case that the alleged

incapax is entitled to have the oath of calumny administered to the

claimant in the service to the effect that he believes all the points of the

brieve (see Dcu-ar, 25 Feb. 1809, F. C). The alleged incapax, in a petition

for appointment of curator honis, is not entitled to demand a cognition

and formal medical inquiry ; the Court may take what course it con-

siders best to obtain the necessary information {A. v. B., 1891, 18 R 90

(H. L.) 40).

The necessary caution must be found by the tutor in terms of the Pupils

Act (s. 26).

2. Powers axd Duties.—The powers and duties of a tutor-at-law

to the insane in regard to the cMctte are practically identical with those of

a Tutor-at-law to a pupil {supra), and a Curator Bonis (q.r.). He comes
under the provisions of the Pupils Act (ss. 1 and 25 ct scq.), and may apply

for special jjowers on a report by the Accountant of Court.

Where the tutor is the heir-at-law, and there is heritage, it would
appear, following the rule in regard to pupils, that he is not entitled to the

custody of the ward, who passes into the care of the nearest agnate (cf.

Bryce, 25 Jan. 1828, F. C, and Blair, Hume, Sess. Fap. 1814, No. 20;

Eraser, 541 ; see Tutor-Nominate, supra). The Court, as in the case of a

pupil, have tlie power to interfere, on application, where the guardian is

removing the ward out of the country, or acting prejudicially to him in

any other way.

As to the aliment of the ward, see Tutor-Nojiinate, Aliment, and
Curator bonis to Incapax.

3. Termina tion oe Oeeice.—See Curator bonis to Insane. The office

terminates (1) by the deatli of the tutor or ward; (2) by the latter's

radical recovery (Ersk. i. 7. 52); formerly a declarator of convalescence

was necessary (see Eraser, 542, for details)—now medical certificates appear

to be sufficient ("Notes l)y Accountant for Guidance of Factors," vii. 3,

Pari. House Jiook); (3) by the tutor's incapacity, removal as suspect, or

resignation on cause shown (Pupils Act, s. 31 ; see Graham, 1881, 8 K. 99G)
;

(4) by the marriage of a female in the case of a tutor-dative, infra
; (5) by

the existence or failure, as the case may be, of a condition on which tlie

office is made to de[)end (see Tutor)
; (6) by the service of a tutor-at-law,

in the case of a tutor-dative {infra); (7) by the tutor's bankruptcy {Dixon,

20 Jan. 1832
; Eraser, 542).

The office of tutor-at-law to pupils and insane persons has been almost

entirely suijcrseded in jiractice by those of Judicial Factor loco tutoris, and
Curator Bonis {q.v.).

[See authorities under Tutor ; Eraser, P. & C. 183, 523.]

See Tutor; Tutor-dativic; Judhial Factor f.oro tutoris; Curator
Bonis; Bkikve: Co(iNiTiON.

Twopenny Act.—S.jc Justice ok the Peace {Rrsponsihility

;

vol. vn. p. 2b[)).
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Udal.—0. H. German, uodil, nodal ; Ang.-Sax. edel ;
Old Norse, odal

',

prccdinm aritus [Grimm's Deutsche AltertJmmer (Dritte Ausgabe), 492]—

whence Orcadian and Zetlaudic tithed, ueled, oelal (Vigfusson's Icelandic

Dictionary; Jamieson's Scottish Dictionary; Murray's ZT-isiJ. Encj. Diet);

corresponding to Frankish alod, not by etymological affinity, but by actual

significance as applied to land (Earl's Land Charters and Saxonic Documents,

41 ; Stubbs' Constitutional Hist. i. 273) ; and the equation has been judicially

sanctioned (Dundas v. Heritors of Orkney and Zetland, 24 January 1777,

5 Brown's Supp. 609).

I. Norse Origins.

(rt) Conquest and Settlement—Norivegice regis jus in Orcades.—Udal law,

so far as Scotland is concerned, is foreign, and confined to the Orkneys and

Zetland ; but it is not there exclusive, there being a coexisting feudalism of

later Scottish origin. The latter, after centuries of conflict, is the predominant

element; the odals are mostly feudalised and the customs superseded or dead;

but there are survivals, and these are ruled by the native law—saved and

stereotyped by international treaty, by Acts of the Scottish Parliament, and

by Scottish case law. Udalism came to the Orkneys and Zetland with the

Northmen, in its virgin state, in the ninth century. The islands were con-

quest of greater Scandinavia, and it involved them in its history, subjected

them to its polity, its law, and its language. In particular, the origins of

udal law lie in Norway [Torfaeus, Orcades, 33, 50, 51 ; Vigfusson's Sturlunga

Saga (Prolegomena), cxcvii, ccviii ; Norsk's Danes and Norwegians in

England, Scotland, and Ireland, 222 et seq. ; Vigfusson's Icelandic Dictionary

(Dasent's Introduction), xlvii et se(i.\ as its Norse history commences with
Harfagar of Norway {The Orkneyingers Saga (Rolls' ed.), 4). When that

masterful jarl suljdued his brother jarls of Norway into one monarchy under
himself as king,—confiscating their freehold odals, proudly held a Deo et

Sole—imposed a semi-feudal scat and commanded a feudal homage, many
refused the yoke of feudal vassalage, and sailed "west over sea" to the

freedoms (inter alia) of Orkney and Zetland. The expatriated colonists

there founded the udallers and udalism ; and the udalism was virgin

—violently opposed, indeed, to Harald's embryo feudalism. What Harald
sought to displace by feudalism, and these viking colonists introduced into
Orkney and Zetland, was udal law, polity, tenure, and custom {Die Nordisch-
gcrmanischen Volker, by Munch ; Laing's Heimskringla (ed. Anderson),
Introduction, ch. iii. ; K. Maurer's Bcitrdge zur Bechtsgeschichte des Ger-
manischen Nordens, i. 20 et seq. ; Uber die Einziehung der Norwegischen
Odelsg liter durch K. Harcdd Harfagri, by K. Maurer in Germania for 18G9

;

Mackenzie's Grievances and Ojypressions of Orkney and Zetland, ch. i.

:

Balfour's Oppressions in Orkney and Zetland (Maitland Club); Barry's
History of Orkney; mhhQxi'^ Shetland Islands; Gifford's Zetland Islands].
Udal law and Scottish feudalism early came into conflict, and the former in
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the main gradually became subverted by the latter—the factors being the
earl, the bishop, the Scottish Crown, and feudalism on the one hand, as
against the udallers and udalism on the other.

(b) Earldom.—The earldom was created by Harald in 872. The Norse
settlers making the islands a rendezvous for viking raids on their fatherland,
Harald, after himself subduing them, gave the islands by way of earldom
to Sigurd, the first jarl, free from tribute (scat), on condition that he ruled
under Harald as sovereign and kept them in subjection [Orhicyinga Saga
(ed. Anderson), 1, 2; t6. (Dasent's Translation), The Earls' Saga, 4; Egils'

Saga (Green's Translation), ch. 4]. The ancient estate of the jarls (sum-
marising Balfour

—

Oppressions, xxviii) lay scattered through every island and
township in Orkney and Zetland, and consisted of (1) lands set to tenants
on a three years' tack, with a gersom or fine at renewal, and an annual
landskyld, landmail or rent, in addition to the king's skat, the bishop's
leind, and other burdens

; (2) the bordlands or mensal farms, with their
bijl and its enclosures, the occasional quarters of the jarl in his prooresses
of pastime or State service, and on that account exempt from skat ; and
(3) certain quoys and other lands added by odallers to their holdings,
but not by odal-raed, and therefore paying no skat, but landskyld and
other burdens of tenant lands. The earldom also included conquest lands,
consisting (1) of lands purchased or excambed; and (2) of lands seized by
the earls as ultimi hmredes, or confiscated for crime or skatfall. These
lands, mails, gersoms, and services constituted the jus comitatus which
Earl William (1471) conveyed to the Crown of Scotland.

(c) Bishopric.—The erection of the bishopric within the Norse period is

placed in the year 1112, but the origin of the secular endowments is obscure.
(Rentals of the Ancient Lordship of Zetland and of the Earldom and
Bishopric of Orkney, by Goudie, in Proceedings of the Society of Antiquaries,
xix. 214.) Bishop Graham, however, understood (1642) "that the old
Bishopric of Orkney was a greate thing and lay sparsim throughout the
haill parochins of Orkney and Shetland. Besyde his lands he had the
teynds of auchtene Kirks. His lands grew daylie as adultries and incests
increased in the country " (Peterkin's Mentals of the Ancient Earldom and
Bishoprich of Orkney, No. iii. 21).

{d) Udallers.—The odal is the hereditary estate derived from primitive
occupation, for which the odaller owes no vassalage, homage, or service to
king, earl, landman, or hofding, except the personal obligation to appear in
the host or Thing (Stubbs, i. 57 ; Balfour's Oppressions, xxxii). The charac-
teristic features of tenure (odalsret) were the odal, a right of absolute pro-
perty, dominium opposed to feiulum, henefLcium, stipendiary; and so absolute,
indeed, as to be in a sense inalienable, being charged with a jus retrahcndi
in the odalsinen and odalsborn should tliey convey or pledge to a stranger
[Conybear's Iceland, 15, 20 ; Acts and Statutes of the Lawthing, Sheriff, and
Justice Courts vnthin Orkney and Zetland (1G02-1644), 15G ; Mackenzie's
Grievances, 7 ;

Hiljbert's Shetland, 313]. The odal consisted of {a) the odal
proper, i.e. the homestead, held in severalty

;
{h) the common lands, never

distributed, belonging to the community and used in common, for pasture,
fuel, turf, and water—Saxon, folkland

; Norse, al-menning ; Orcadian',
fommons

;
Shetlandic, scattald (rj.v.) (Vigfusson's Diet.; Grimm's Deutsche

Altrrthunier
; Earl's Land Charters, liii)

; and (c) there was the land let {leiqu-
lanrl) by an odalsman to a stranger {Irig-lendingcr) for a rent (leigu-hurdr).

(e) Sovereignty. — Cin-istian i. of Norway (Denmark, Sweden, and
Norway) (8th September 14G8 and 20th May 1400) impignorated Orkney
and Shetland (sub firma hxjpotheca ct pignort) in security of the unpaid
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halanco oi lln' Princess Alargarot's dowry upon her marriage with James iii.

of Scotlaml [see Contract of Marriage in Peterldn's Centals, App. p. 7

;

Torficus, Orcndcs, 191 ; Acts of the Parhaments of Scotland (1471, c. 4.),

ii. 187; Balfour's Oppressions, xii]. This is the title by which the

sovcrei^nty stands in Great Britain. The right of redemption is reserved

by theT'iin^ract. It has never been formally discharged. On the contrary,

it has been re]ieatedly recognised : by negotiation for discharge of the claim

(in i:)89), renewed reservations to right of restitution (1621 and 1639),

for ropavment, discbarge, and resumption of occupancy (1640). The right

of redemption was formally asserted in 1549, 1558, 1560, 1583, 1640, 1660,

and iinally, at the Peace of Breda in 1667, the plenipotentiaries of Europe

attested that the right of redemption was unprescribed and non-prescribable

(Laurenson hi Macinillans Magazine, February 1875 ; Goudie in Proceedivfjs

of the Socidij of Antiquaries, xxi, 236 ; Hill Burton's History of Scotland,

vol. iii. 162 scq. But see Woolsey's International Law, s. 55). Parliament

(26th December 1567) enacted that Orkney and Shetland should enjoy

their own (Norse) laws and not be subject to the common law of Scotland

(1567, c. 48, Acts Pari. III. 41). In 1587 power is given "to hold the

head Courts called Law-tings, to appoint Ponds under them, and to

administer justice secundum leges et eonsuetudincs ^jai!?'^' Orcadensis et

Sctlandio) " [Laurenson, siipra ; Bankt. Inst. ii. iii. 3 ; Stair's Inst. (ed. More)
ii. 3. 11, and clvii; Ersk. List. (ed. M'Laren) i. 541]. In 1471, Earl

William Sinclair, the last of the Orkneyar jarls, for estates in Scotland,

excanibed to the Crown the earldom and others ; and these were (17th

February 1471) annexed to the Crown, not to be given away at any time

to any person or persons excepting allenarly one of the king's sons of

lawful bed (Acts Pari. II. 102).

There was thus during the Norse period (1) a Norse sovereignty with
little material content—an eminent domai7i, with (2) a,pigmis conventionale in

a foreign sovereign
; (3) an earldom estate

; (4) a bishopric estate ; and (5) the

Norse line of jarls having become extinct by the death of Jarl John (1231),
and the earldom passing to the Scottish house of Angus, there was intro-

duced a nascent feudal Scottish sphere of influence, along with (6) a tenantry.

II. Feudalism v. Udalism.—A Conflict of Laws.—After the impignora-
tion and annexation, the Crown repeatedly leased, farmed, and feued out
the islands to subjects. In the words of Balfour (Oj^pressions, xi), they
were "granted, revoked, annexed, regranted, confiscated, and reannexed with
wearisome monotony of torturing change. Five times they have been
formally annexed to the Crown by Act of Parliament, and fourteen times
conunitted, in defiance of such Acts and without either protection or redress,
to one needy and rapacious courtier after another." The Crown charters,
of which there are many, to earls and bishops are in feudal form ; and the
earls and bishops themselves carried out the process of infeudation by
similar grants to Scottish settlers, and by inducing udallers to receive
charters for the sake of having a written title. To illustrate the case law,
it is necessary to refer to one or two of the later Crown grants. The old
earldom estates and the old bishopric estates and rights became early and
often intermixed and confused by both being held and ruled by one bishop
or earl. Kg., shortly after the impignoration the earldom and lordship is
set (1474-85) to the bishop; and Earl Eobert Stewart and his son Earl .

Patrick held, for fifty years (1562-1615), both estates, "consolidated into
one tyrannical lordship." For the purpose of separating the estates and
disentangling the rights of earldom and bishopric. Parliament passed two
Acts, (1) 1612, c. 15 (Acts Pari. IV. 481), annexing Orkney and Shetland to
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the Crown as superior ad pcrpctuum, thus vesting the Crown in the estates

of earl and bishop; and (2) 1612, c. 16 (Acts Pari. IV. 482), appointhig a

commission to work out a remedy. Tlie result was an excambion

—

consolidating the bishopric estate in one district of Orkney, i.e. excluding

Shetland, and leaving the rest as earldom, including Shetland, to the Crown

(Contract between King and Bishop, 1614; Crown Charter of Mortification

to Bishop, 4th October 1614).

Charles i. having (loth June 1643) wadset the earldom estates,

duties, casualties, service of free tenants, teinds, udal lands, jurisdictions,

and others to the Earl of Morton (1644, c. 246 : Acts Pari. VI. Part I. 228),

these were renewed, after revocation, to Lord Grandison as trustee for the

Morton family by Crown Charter of 3rd April 1662. Grandison's charter

gives him power to grant feus, and while the grant subsisted (1662-1669) he

(one of the great feudalisers) granted many charters to udallers and others.

These redeemable wadset rights having been granted in spite of the

repeated Acts of Annexations, the Court reduced them as illegal and

unconstitutional {The Kings Advocate v. The Earl of Morton and Viscount

Grandison, 1669, M. 7857-9; see Bendall v. Eohertson and Rcndall v.

Johnston, infra). The reduction and all former annexations were con-

firmed by Parliament and the earldom of new annexed to the Crown

(1669, c. 19, Acts Pari. VII. 566). James Earl of Morton (one of the

negotiators of the Treaty of Union) procures a Crown Charter, still a

wa°dset and redeemable (12th February 1707), feuing " totam et integram

prx'dictum comitatum de Orkney et dominium de Zetland cum omnibus

et singulis terris, dominiis, regalitatibus, baroniis, insulis, castris, etc.,

redditibus, firmis feudifirmis, et divoriis una cum omnibus et singulis

terris nuncupat lie udal lands jacen. infra diet, comitatum dominium et

insulas earundem, cum omnibus et singulis privilegiis casualitatibus et

commoditatibus quibuscunque ad easd. pertinen., cum tenen. tenan. libere

tenen. servitiis, decimis, magnis et minutis, rectoriis et vicariis decimarum,

divoriis, advocationibus, donationibus et juribus patronatuum ecclesiarum

etc. infra diet comitat. dominium et iusulas lie udal lands aliisque ad easdem

spectan., una ctiam cum hajreditariis oificiis justiciariiu vicecomitatus vel

senescalatus, balivatus, et liefoudrie infra diet, comitatum dominium insulas

aliaque predict, una cum omnibus et singulis privilegiis, libertatibus feodis

casualitatibus et aliis commoditatibus quibuscunque." The charter contains

])0wer to enter vassals to be holden, " in eorum optione," of king or earl, and

was confirmed (1707, c. 46, Acts Pari. XL 471). The earl possessing on this

title from 1707 to 1742, his rights were made absolute and the wadset

discliarged by Parliament in 1742. He finally receives a Crown Charter

(12th June 1742) conveying tlie earldom, estates, duties, and others heritably

and irredeemaVily. This irredeemable charter contains the earldom as sold

in 1766 to tiic ancestor of Lord Zetland, the present owner.

Upon the abolition of Episcopacy (1690, c. 57, Acts Pari. IX. 198), the

Crown acfiuired and it still holds the bishopric estates, scats, and teinds.

IIL PtKSULTS OF THE CONI'LICT.

(1) SUPEItSESSIOXS.

(a) The Thinr/s.—The Udallers' Law Court and Parliament have dis-

appeared (Archa:olof/ia Scotica, iii. 103 ; Gommo's Primitive Folk-Moots, 160).

By vesting feudal jurisdiction in earl and bishop, the Things were gradually

bet aside, the law book corrupted, and uUimately (it is said) burnt. Jn

1609 the counties were erected into a stewartry, and finally, by the Act

aboljflhing heritable jurisdiction (20 Geo. il. c. 4;'.), the last vestige of the

local law Courts and government was swept away in 1748.
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(b) Succession.—Inheritance in Norway was not by rule of primogeniture,

but by partition among all the children (Laing's Norivay,i.; Encycl Brit.

xvii 585), as among (1) the German tribes when conquered by the Eonians

[Maine's 'Early H%t. Inst. (4 ed.) 199 ; System of Land Tenure (Cobden

Club) Essays, 90], and (2) that same Germanic race in England at the

Xormau Conquest {ih. 178 ; Cecil's Primogeniture, 12, 27, 30). The Norse

principle of succession under St. Ola's Law ruled in Orkney and Zetland

after the impignoration and annexation, and until gradually subverted by

Scottish feudatories and inveterate desuetude (Peterkin's Notes on Orkney

and Zetland, App. 92). Udallers' children all succeeded equally to the

fatlier in his whole estate, heritable and moveable, the youngest son

receiving the father's dwelling-house because the elder children were

commoiiiy forisfamiliated before the father's death (Gifford's Zetland, 54

;

Hibbert's Shetland, 193, 305, 336). Peterkin {Notes, App. p. 96) quotes a

document of date 1610 relating to Shetland, subscribed by the Sheriffs-

Depute and others, bearing witness that while from time immemorial all

the children succeeded, there was this inequality, viz. " Comptand always

twa sistars partis for ane brotheris pairt." (See Elton's Origins of Eng.

Hist. (2nd ed.) 205.)

By the force and practice of feudalism primogeniture gradually super-

seded partition. The first infraction, says Balfour (Oppressions, xliii),

of odal succession by clause of single primogeniture is contained in a

feu-charter (1535), containing every feudal right by James v. to Sir

James Sinclair [Eegistrum Magni Sigilli (1513-1546), p. 327]. This

is followed by a long series of charters by the Crown, the earl, and

the bishops, containing clauses imposing primogeniture. The Great Seal

registers contain many examples, of which these suffice : A Crown charter

(1545) provides for the succession of a single heir-male " absque divisione

inter fratres et sorores secundum morem patrie Orchadensis sect succedendo

in solidum, in hoc uno imitando inodum successionis more heredum regni

Scotie" (ib. p. 726); and another, a confirmation of a bishop's charter

(1565), imposes succession "absque ulla divisione secundum modum
successionis regni Scotie non obstante lege et consuetudine Orchaden."

[llegistrum Magni Sigilli (1546-1580), p. 418] (see also Peterkin's Notes,

App. pp. 6, 7, 8). The prohibitions and provisions of these charters show
at once what the udal law of succession originally was, and the influences

which, with inveterate desuetude on the one hand, and inveterate consuetude
on the other, displaced it by primogenitvire. Partition on intestacy is

unknown, and the Sheriff Courts of the county uniformly serve heirs by
primogeniture more heredum regni Scotie, as the early feudatories prescribed.

(c) Prescription.—The term of prescription in udal lands was thirty

years (Hibbert's Shetland, 312 ; Mackenzie's Grievances, xxyii; Bell's Prm.
s. 932) ; but this also is superseded by the Scottish law of prescription
[Earl of Galloway and Others v. Earl of Morton, infra, under " Scat " ; and
"The Pundlar Case" between same parties infra, under "Weights and
Measures "

; see Piankine's Landoivnership (3rd ed.), 48*^].

Orkney and Shetland is a county and sheriffdom of Scotland, subject
to its statute and municipal law, except where udal law is saved and
not now in desuetude. Where the feed is not, there remains the alod
(Stubbs, i. 5). The whole system of law in Orkney and Zetland is (per
Ld. Lee in Bruce, 1890, 17 E. 1014) diffSerent from the common law,
excepting in so far as it has been assimilated by legislative enactment or
gradual adoption. Primogeniture, displacing partition, has been adopted,
and the Things superseded by Parliament, the law Courts and the councils
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of county and parish. The survivals are in tenure, scat, scattald, land
measures and weights, and these are the remaining topics.

(2) SUKVIVALS.

(«) Tenure.—All lands in Orkney and Shetland remain udal, excepting
such as have been feudalised by charter emanating directly from the
Crown, or indirectly through earldom or bishojmc title. These also

are udal : (a) Church lands, under £20 Scots of old valuation, and there-

fore capable of being transmitted and acquired as udal (1690, c. 32),

even though once feudalised {Beaton, infra)
; (6) Church lands designated

for ecclesiastical purposes ; and (c) lands acquired by compulsory sale.

The property passes without any written title, service, conveyance, infeft-

ment, or investiture—the right being provable by witnesses (Ersk. ii.

3. 18; Stair, ii. 3. 11). As result of the allodial character of udal

property (see Allodial), it vests in the heir by survivance without
service []\I'Laren's Wills and Succession (3rd ed.), i. 99]. For the same
reason Lord M'Laren thinks {ib. 85) that, according to the analogy of

leases, udal property would be excluded from the category of conquest
lieritage. In practice the heir (if he completes a written title) serves as

if to feudal property ; and it is transferred and burdened by deeds in

ordinary feudal form. But though convenient to have conveyancing
writs, these are only useful in modum inolationis, and are not essential or

necessary solemnities to a udal proprietor. Service is not necessary, and
the udal right may be proved in any way j^i^out de jure [Sheriff (after-

wards Lord) Gifford in Slieriff Court (Orkney), in case of removing, Irvine

V. Davidson, 22nd December 1866, unreported]. But "naked kindness"
and possession is not per se sufficient : there must be some lawful right

and title (Sinclair, 1694, M. 16393; Eendall v. Eohertson, 1837, 15 S.

1145). The decision in the case of The King's Advocate v. The Earl

of Morton (1669, supra), reducing the charter granted in 1661 on the

ground that annexed property could not be alienated, had a result beyond
the reduction of the Morton and Grandison title. It also laid open to

challenge the charters flowing from them, and granted prior to the

reduction. Such charters did not feudalise lands originally udal. The
reduction set aside the right of the party from whom the feudal grant
(in 1665) flowed, and that grant fell along with it {llendall v. Eohertson s

Eep)s., 1836, 15 S. 265).

in 1776 Sir Laurence Dundas (then in right of the earldom) claimed
(a) right to a superiority of all lands in Orkney and Shetland which were
not actually held of tlie Crown previous to the Morton grant of 1707

; (&)

that, in any case, he had a right not only to the feu-duties (scatts) but also

to casualties ; and (c) that all the udallers who should in future choose to

feudalise their lands were obliged to take their charters from him, and liold

of him alone. It was held (H. L.) {a) that the superiorities and casualties

of the Crown lands in Orkney and Shetland formed part of the Crown's
]iatriiiiony annexed thereto jure corona:, and could not be alienated or granted
away by the Crown—such grants being illegal and unconstitutional botli

as regards the right of Sovereign and vassal ; but (b) that the pursuer had
right to the feu-duties ; and (e) that sucli of the udallers as chose to take
out written investitures had it in their option to take same from him or

tlic; (Jrown \_Sir Laurence Dundas v. 0//irers of State and lloncyman and Ot/ters,

1779, M. 15103; 8 F. 116; (H. L.j 1779, 2 Pat. App. 516, 8 F. 147. See
also Dundas v. Heritors of Orkney and Zetland, 1777, 5 Brown's Supp. 609].

Sasinos not proceeding upon charters eitlier from the Ch'own, or from a

subject -superior deriving right from the Crown, are not sullicient to

8. E.—VOL. XIII. 3
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establish ihaL laiuks at uiio time held by udal tenure were feudalised so as

to prevout them passing from father to son without service, or losing their

cliaractor and privileges otherwise as udal lands {Beaton, 1832, 10 S. 286).

This case was followed by the case of IkndaU v. BoUrtsoiis Bcjjs. The

cliarter boiu'^ granted (1065) by Viscount Grandison as trustee of the

Earl of Morton^uider the Earldom Crown Charter of 1661, ca; facie flowed

from the Crown, but (h-andison's and Morton's title being reduced (1669),

the lands were held not to have been effectually feudalised, and to be udal.

In the sequel (the case of Bendall v. Bohertson) the Court hence found that

the person who had been for several years in possession of these udal lands

had no title to them, and consequently that the right of a disponee to

whom he sold tlieni was reduced at the instance of the heir of the last

jn-oprietor. These earlier cases have been followed in recent judgments.

In Spcncc, 1894, 31 S. L. E. 904, Lord Wellwood remarks (p. 905) that no

length of time can by itself convert tenure from udal to feudal. In the

most recent case (in Shetland) the question arose as to the ownership of

a foreshore ex adverso of a udal property. The udaller maintained that the

Crown by force of udal tenure had no right to the foreshore. The Lerwick

Harbour Trustees founded on a Crown grant and maintained that the

foreshore could only be derived from the Crown as ultimate superior of all

lands in the kingdom, and the latter was therefore proprietor of all lands

never given out. The Lord Ordinary (Kincairney), in a note to his order

for proof, did not assent (as then advised) to the argument for the Harbour
Trustees that a right to the foreshore could only be acquired (as on the

mainland of Scotland) by Crown grant, expressed or implied. In Orkney
and Shetland the shore was nothing but a part of the islands, and must, he

thought, be susceptible of being acquired in property in the same manner
as other land in the islands not feudalised,—that is to say, without reverting

either actually or theoretically to the Crown. He considered that the udal

tenure, with its incidents, prevailed over the whole of Orkney and Shetland,

except where displaced by arrangement with the Crown, and over the fore-

shore as part of these islands, subject to those public uses which must affect

all rights in the foreshore. The proof was not proceeded with, and the case

abandoned (Smith, 1897, 5 S. L. T. 175). Udallers are heritors in questions
of parochial ecclesiastical law {Dundas v. Nicolson, 2 July 1778, M. 8511).

(&) Scat (Norse, skattr, tax tribute, Vigfusson) is an incident of the udal
tenure payable by udallers in respect of their lands to the earl or to
the

_
Crown in right of the bishop. It is an annual payment made in

agnitioncm dominii, but not a feudal burden—the udallers holding tanquam
optimcB maximce {Dundas v. Heritors of Orkney and Shetland, 1777, 5
Brown's Supp. 609). Though not a feu-duty, it is dehitum fundi {Dundas
V. Gifford, 1824, 2 S. 741). Like feu-duty, arrears of scat do not bear
interest ex lege {Moncrieff, 1835, 14 S. 61). It was contended for the
udallers that scat ceased with the imposition of cess or land tax in 1667
upon their udal lands in common with the rest of the kingdom ; that udal
and allodial were synonymous terms ; that out of the allodial lands no feu-
duty or rent service could, in the nature of things, be exigible, as the king
was not dominus directus or superior in allodial lands ; that the duty called
scat was in truth a yearly land tax or tribute imposed for the support of
the State

;
and, consequently, that as the udal lands paid land tax accord-

ing to their valuation, they ought to be exempted from the payment
of scat or land tax to the earl. The Court gave effect to the earl's defence,
tliat his riglit to the scat duties was secured by prescription, since these
had been paid to the Crown from the year 1667 (when the assessment was
introduced) down to the year 1707, and from that time without interruption
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{The Earl of Galloway and Others, Udalmen of Orkney v. Earl of Morton,

1 July 1752, F. C. i. 39 ; M. 16393). lu 1743 the question arose

whether the udallers were bound to pay the scat and other duties in kind,

and whether, if they failed to do so, the earl was entitled to exact penal

prices, or bound to abide by the current or selling prices. He sued for the

converted value of the duties according to the current or selling prices, and

the questions sought to be determined were

—

{a) The amount of the ipsa

corpora for which the udallers were liable : (h) Whether they were liable to

penal prices on failing to deliver in kind : and (c) The actual amount of the

selling prices. The Lord Ordinary fixed the amount of the ipsa corpora due,

and found them not chargeable " with any addition to the current or merchant

prices in way of or as a penal sum for oil or butter uot delivered," but reserving

damages for not "delivering" (14 June 1749, not reported). While the

Crown as paramount superior y?(re coronm, or in right of the bishopric, has,

where the feudal relation has been constituted, right to the duties and scats

and casualties, the earldom contains no proper superiority, and hence has no

right to casualties on entries of heirs and singular successors—the superi-

orities and casualties in Orkney and Zetland being Crown's patrimony jure

coronai (Bundas v. Officers of State, Honeyman, and Others, siqrra). And the

holding of udal lands by long progress of titles in feudal form, and subject to

an annual payment under the name of feu-duty, does not render these lands

liable to a casualty, in respect they are udal and never feudalised {Spence,

supra). In the course of feudalisation, which became general about 1640,

the scatts, teinds, and land mails formerly paid according to use and wont

were turned into a proper feu-duty (see Dandas v. Heritors of Orkney and

Zetland, 1777, 5 Brown's Supp. p. 610), which was either specified in the

charter itself or left to be ascertained by the Eental of 1595 jiro Bcge et

Episcopo, commonly known as the Eental of 1600, or Bishop Law's Eental.

In some of the charters, and also in tlie Eental, the duties to be paid to the

superior and titular were not, as in others, stated at a cuniido sum, but were

specified and divided into payments under the names of scat, land mails,

and teind duties, the whole amount of these diiferent duties being payable

to the Crown alone in the bishopric and to Lord Dundas in the earldom.

A great part of the earldom having been feued out at a feu-duty for stock

and teind, without distinguishing the proportion payable for each, it was held

that the portion paid for the latter was free teind [Dundas v. Baikie and

Others {Locality of St. Andrcics and Deerness), 1793, M. 14820, 11 F. 55]. The

feu-duties payable to the titulars by heritors for the teinds of their lands are

to be allocated primo loco for the minister's stipend [Lord Diindas v. Balfour

and Others {Locality of Westray and Papa Westray), 1802, M. 15709]. The

question as between feu-duties or scats, teind-duties, and stipend was finally

dealt witli l)y tlie Teind Court, which laid down the following rules, viz:

—

(1) That when the vassal's charters distinguisbed teind-duty from feu-

duty, the teind-duty so ascertained should be held to be free teind

in the hands of the titular (Lord Dundas), subject to be localled

on jrrhno loco for stipend.

(2) That wliere the charters did not distinguish lietwecn teind-duties

and feu-duties, or did uot specify the particulai- duties, but made
general reference to a rental, tlien tlie Eental of 1600 was declared

to be the rental referred to: and wliere tliat rental distinguislied

between feu and tein<l duties, it was lield to be evidence of the

teind-duties ; and

(3) Where there was a cumulo duty payable both for lands and teinds,

the Court ruled tliat all the cases in each particular ])arish in

Orkney (in wliich tlie feu-duty for scat and land mail was kept
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distiuct from the teiiul-duty) should be taken, and an average

struck of the ratio which the one holds to the other ;
and that

such avorao-e should be taken as the rule for dividing the cumulo

feu-duties Tu all the other lands in the parish [Dimdas v. Balfour

ami Others {Heritors of Westray and Fajm Westray), 23 May 1821,

Shaw's Teind Cases, 20 ; F. C. 357 ; Peterkin's Rentals, 126].

See Mackenzie's Grievances, 99; Peterkin's Rentals ; Peterkin's Notes:

" Rentals of the Ancient Lordship of Shetland and of the Earldom and

Bishopric of Orkney," by Goudie, in Proceedings of Society of Antiquaries,

xix. 213.

(c) Scattald.—The term is confined to Zetland, and corresponds

practically to tlie commons in Orkney. The scattalds are now mostly,

if not all, divided and held in severalty along with the properties of which

they are pertinents, though grazed in common by township or estate tenantry.

This scattald is the pasture ground belonging to the arable land adjacent

thereto, called a room or town, the name whereof is written in the rental,

with the scat yearly payable therefrom in butter, fish, oil, and a sort of very

coarse cloth called wadmill, marked in the old rentals, lispunds and marks

of butter, shillings and cuttels of wadmill, and butts and cans of oil (Gifford's

Historical Description of Zetland (reprint), 54). It is used for general

pasture and to furnish turf for firing (Edmonston's Zetland Islands, i.

1-18). Originally this pasture land was alone liable to a scat duty, and
hence named scattald—the arable land being distinguished as proper udal

lands, and so free. The terms scattald and udal lands were thus opposed
(Hibbert's Shetland, 180 and 181, note *, also 300-301), just as in Orkney
there are traces of a distinction between udal lands on the one hand
and common and runrig land on the other. In consequence of feudal

innovation, division, consolidation and cultivation, these distinctions are

broken down. A judicial division of the scattald is regulated by the number
of merks belonging to each proprietor, according to which the taxes are

paid; and objection that there was no valuation in the sense of 1695, c. 38,

was repelled {Bruce, 1823, 2 S. 573). A udal proprietor is entitled, as if his

title were feudal, to sue for a division and to an allotment in proportion
to the number of merks land belonging to him and other heritors {Sjyence,

1839, 1 D. 415). One out of thirty-six commoners holding thirty-five and
a half parts of a scattald is not entitled to pursue an action of removing
against the other, who held the remaining half -part, and had erected
thereon a fishing berth and wharf {Bruce, 16 November 1808, 15 F. 0. 5

;

1 Brown's Supp. 396). By the Ecclesiastical Buildings and Glebes (Scot-
land) Act, 1868, s. 1, the expression "valued rent" is interpreted, as
regards Shetland, as meaning and including " number of merks land."

{d) Weights and Mcasitres.— 1. Land Measures.—At a very early period
the whole occupied lands of Orkney and Shetland were divided by the
Norsemen, and at later dates were again subdivided for the purpose of
assessment. The divisions were not according to area but according to
value, i.e. a division of good land would be smaller in area than a division
of inferior land. The divisions were at first designated ounce lands and
penny lands, and, later, the subdivisions were called mark lands, eyrislands or
unslands, etc., according to the value of each division. Balfour {Opj^ressioiis,

111) says :
" In the comparatively fertile and populous Orkneys more minute

subdivision soon became necessary, and some Scottish Jarl divided each
Norse Unsland into the Scottish denominations of 18 Pennylands, and each
pennyland into 4 Farthings or Merks, or (in some districts) into 6 Uriscops
or Maehscops, and finally into 10 Yowsworths, to suit the excessive partition
of odal heritage. Though the mark is still the vague denomination of land
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measure in Zetland, as being sufficiently minute for its large tracts of

comparatively valueless waste, even there it has been found convenient to

estimate the unequal value of mark land by Pennies," etc. The Slietland

mark of land originally included pasture or scattald as well as enclosed

cultivated ground free from scat. The graduation of quality was fixed at

an early date at so many pennies the mark, and varied from 4 to 12 pennies

per mark in Shetland. In Orkney, on the other hand, the pennylands

graduated from 3 to 8 merks to the penny.

The terms of land valuation in the two groups of islands are confusing.

In the Orkneys an ounceland contains 72 marklands ; in Shetland one

inarkland contains 8 ouncelands. In the Orkneys a pennyland usually

contains four marks ; in Shetland a markland is valued at from 4 to 10

pennies. The agreement and difference may be understood from the

following table abstracted from "What is a Pennyland? or, Ancient

Valuation of Land in the Scottish Isles," by Capt. Thomas, in Proceedings

of Society of Antiquaries, xviii. 284:

—

Theoretical
Scotch

Acreaj^e.



lbs.



rXION, CLAUSE OF 39

followed, in accordance with the logic of the theory, that where a charter
or conveyance comprised more than one distinct estate, the ceremony of
giving sasine must be enacted on the site of each such estate in turn.
Where the heritable subject was an office, such as a bailiary, sasine, if

requisite at all, was sufficiently given at one place, even although the scope
of the office extended over several distinct estates, for the reason that the
sasine was not of the lands themselves but of the office, which was a quid
inseparahih {Bruce, 1G30, M. 16399).

There were various grounds on which estates, although comprised in

one conveyance, were held to constitute separate tenements, to the effect of

requiring separate acts of infeftment for their due transference. The
simplest case was where the deed conveyed two or more discontiguous
parcels of land. Each such parcel was by nature a separate tenement, and
in taking sasine on such a deed resort required to be had to each parcel in
succession, and delivery of it given by a separate ceremony. But in
addition to such natural or local discontiguity, there was also legal

disjunction of estates. Heritable subjects, though contiguous in point of

situation, were nevertheless held to be legally separate (1) if they were held
of different superiors, (2) if they were held by diflerent tenures, or (3) if

they had been acquired from different vassals on separate titles ; the
presence of any one of these elements was sufficient to create a feudal
separation of tenements {Bank of Scotland , 1729, M. 16404; Grant, 1837,
15 S. 563). A local or a legal ^inum quid naturally only required one act
of delivery, but an aggregate of heritable items locally or legally distinct

required for its conveyance a separate act of delivery for each item.

Although a separate ceremony of sashie was necessary for each item,

separate Instruments of Sasine were not required, one Instrument which
attested that sasine had been given for each separate tenement, " respect-
ively and successively, each after the other," being sufficient. Where
rights of salmon-fisliing, teinds, and the like were granted, not as separate
tenements, but as adjuncts of the lands, separate ceremonies of sasine were
not required, although it was generally thought proper that the appropriate
separate symbols should be delivered.

There resided, however, in the Crown, as the supreme head of tlic

feudal system, the power of so far obviating the inconvenience arising fiom
discontiguity of estates. This was done by the insertion in charters from
the Crown of a clause of union and dispensation whicli united, for the
purpose of infeftment, the discontiguous items which the charter embraced,
and dispensed with a separate ceremony of sasine for each by ordaining
that one sasine should include all. The power of so uniting separate
estates was strictly confined to the Crown {Aitken, 1623, M. 16397),
despite Craig's apparent o])inion to the contrary {Jus Fcudalc, ii. 7. 17; and
sec the exce])tional case of Kincardine, 1686, M. 16403). A clause of

union in a charter by a subject-superior could, however, be validated by a
subsequent confirmation by the Crown (/-'orif/m-ic/.?, 1636, M. 16401) ; and
the running of the prescriptive period was held sufficient to exclude the
• ibjection that sasine had been taken in virtue of an unconfirmed clause of

union in a deed granted by a subject-superior {Scott, 1779, M. 13519).
JWit although, where sultjects were locally (b'scontiguous or liad separate
.symbols ajipropriatcd to tliem, the Crown could authorise a single infeftment
to be taken by deb very of earth and stone alone, it could not unite tene-
ments held (»f dirfcient sui)eriors, derived from different authors or ])0ssessed
by different teinires; the disjunction in such cases was irremediable by a
clause of unif)n. An extreme example of the exercise of the Crown's
]io\ver of dispensation in matters of sasine was the appointment of the
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Crtstle CJate of Edinburgh as the place for taking infeftment in lands in

Nova Scotia (Stair, ii. 3. 18).

The clause of union varied in its expression according to the wider or

narrower extent of the dispensation which it granted. The form given in

the Jio-idiccd Sti/lcs (3rd cd., 182G, i. p. 478) is in the widest terms,

ordaining the sasine for the subjects disponed, or any part of them, to be

taken at'the mansion-house, or upon any other part of the ground, by the

delivery of earth and stone only, and declaring such sasine to be as valid

for the subjects, or any part of them, as if a particular sasine were taken on

each part, and by delivery of all the symbols, although the subjects were of

dillerent denominations, lay discontiguous, and might require separate

sasines and different symbols. The benefit of such a clause of union was

available to a singular successor {Stewart, 1626, M. 10367) ; and was not

lost by the subsequent disposition of a part of the united subjects, but

remained inherent in both the part retained and the part disponed, with

the result that a valid infeftment in a part of such once united subjects

miirht be given at a spot quite outside the part in question {Shcne, 1768,

M.^8792; rev. 2 Pat. 141; Heron, 1771, M. 8684 Us, Montgomerie, 2

Mar. 1813, F. C. ; Dcnnistoiin, 1824, 3 S. 218). The benefit also extended

to sub-vassals {Stuart, U21, M. 6623; Blairqnhcn, 1637, M. 16401), and

to infeftments on rights in BQQXwitj {Wood's Trs., 1832, 10 S. 773; affd.

1834, 7 W. & S. 147).

When the clause of union appointed sasine to be taken at a specified

place, it required to be taken there in order to gain the benefit of the

dispensation ; if taken elsewhere, it was only valid for the individual tene-

ment on the ground of which the ceremony was performed {Ednem, 1028,

M. 16398; Laioriston, 1636, M. 14330).

The erection of lands into a barony had the effect of uniting the sub-

jects, for the purpose of sasine, whether the charter of erection contained a

clause of union or not; and the benefit of such union was communicable to

a vassal of tlie baron, although the right of barony was not so communi-
cable. The form of a clause of union in a barony title will be found in the
Juridical Styles (3rd. ed., i. p. 502).

The regulations as to the registration of writs affecting lands lying in

more than one county, or as to the service of heirs to such lands, were not,

or ought not to have been, affected by a clause of union {Jur. Styles, 3rd ed.,

i. p. 471 ; but see Faa, 1673, M. 16403 ; Dalrymple, 1711, 4 B. Sup. 862).
Clauses of union were rendered superfluous by the Statute 8 & 9 Vict,

c. 35, which, by sec. 1, completely altered the nature of the ceremony of
giving sasine, and made it no longer necessary to proceed to the lands in
question, or to take infeftment by the delivery of symbols. The procedure
which this Act substituted, consisting in the mere production to a notary
anywhere of the warrant of infeftment, and the expeding of an Instrument
of Sasine, was manifestly equally applicable to all the iteiiis which might be
embraced in the warrant ; and the Act specifically declares that the new
form of infeftment " shall be effectual whether the lands lie contiguous or
discontiguous, or are held by the same or by different titles, or of one or
more superiors." The section would have been more complete, as Menzies
points out {Lccts., 3rd. ed., p. 591), if it had also provided for the case of
lands held by different tenures. The Titles to Land Consolidation Act of
1868, by sec. 15, substituted for the procedure laid down in the 1845 Act
the direct registration of conveyances ; and under this enactment, which
regulates present practice, clauses of union are of course equally unnecessarv,
and they are now entirely obsolete.

[Authorities.—{^i-^\^, Jus Feudale, ii. 7. ss. 14-20 ; Bankton, ii. 3. 88 :
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Stair, ii. 3. 18 and 44-5, ]\Iore's Notes, cxcii ; Ersk. ii. 3. 44-7 ; Eoss's

Lects. i\. 199; Bell's Pr/?i. s. 874; Bell on Purchasers Title, pp. 191 seq.,

302 ; Duff's Feudal Com: pp. 112-4
; Menzies' Lects., 3rd ed., pp. 575, 591

;

M. Bell's Lects., 3rd ed., i. p. G59 ; Jur. Styles, 3rd ed., 1826, i. pp. 471-2
;

cases in Mor. Diet., s.v. " Union," pp. 16397 seql]

See also Barony, Eight of (in Addenda).

Universities. — In Scotland there are four Universities: St.

Andrews, founded in 1411 by the Spanish anti-Pope Benedict xiii., at the

instance of Bishop "Wardlaw ; CUasgow, founded in 1450 by Bishop Turn-

bull, under a Bull of Pope Nicholas v. ; Aberdeen, founded in 1494 by
]]ishop Elphinstone, under a Bull obtained from Pope Alexander VI. at the

instance of King James iv. ; Edinburgh, founded in 1582 by King James vi.,

at the instance of the Town Council of the capital, under a charter which
was confirmed by Act of Parliament in 1621. St. Andrews alone consisted

of more than one college : St. Mary's and the United College of St. Salvator

and St. Leonard remain of the older foundations, while the recently estab-

lished University College, Dundee, is now a part of the University. At
Aberdeen, in addition to Bishop Elphinstone's foundation, there was
an independent degree-granting institution founded in 1593 by the

Earl Marischall. By the Act of 1858, however, the two Universities

were conjoined. All of these institutions claimed the right of granting

degrees in the four Faculties of Philosophy, Medicine, Law, and Divinity.

]\Iarischall College in Aberdeen, however, confined itself for the most part to

Philosophy or Arts and Medicine, while the older Aberdeen L^niversity, which
consisted of King's College only, gave degrees mainly in Arts and Divinity.

The Scottish Universities were modelled on the older institutions of the

Continent. St. Andrews and Aberdeen were intended to consist of colleges

of learned men, and were not purely educational foundations ; Glasgow, on

the other hand, was expressly an imitation of Bologna, where the students

were practically the governing element, where the manufacture of scholars

was deemed of more importance than the pursuit of scholarship. The
University of E(linl)urgh was intended by its practical post-Eeformation

founders to be purely educational, and in its beginnings was little more
than a superior grammar school. Its advance to its present position as

one of the largest and most successful centres of scientific education is

specially remarkable.

The Scottish Universities remained as they had been constituted up to

the end of the eighteenth century. The position of the Theological Faculties

had been finally regulated at the Eevolution, while the 25th Article of the

Act of Union of 1706 preserved the Presbyterian control of the Universities

and guaranteed their continuance " for ever."

During the eighteenth century the Universities shared in the distress

and stagnation wiiicli fell upon Scotland—a distress specially aggravated
during three periods of the century : that succeeding the Union, the years

following "the Fifteen," and the most disastrous time after "the Forty-
five." Not till tlie revival of jjrosperity, wliich Ijegan in the latter half of

the century and has continued in almost unbroken progression, did the

Universities begin lo increase in either wealtli or si/e. Early in the

nineteenth centuiy the condition of th(! Universities attracted tlie attention

of statesmen, and during neaily the whole century Eoyal Commissions have
been appointed at almost regular intervals. Of these, however, only two
have l)een executive. Mention may be made of tlio non-executive Eoyal
Commissions a])|.ointed in 1826, 1836, 1845, and in 1857-58. In 1858 the

first great change in the constitution of the Universities was effected by its
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rnivorsitios (Scotlaiul) Act, 21 & 22 Vict. c. 83. Under this Act an

Executive Conuuission \vas appointed, which framed a body of ordinances

regulating the constitutions of the Universities, the course of study in each

EacuUy, and the powers, duties, and privileges of the members of the

Universities. In 1876 a further Commission of inquiry was appointed
;
by

it a large body of valuable evidence was gathered. In 1889 the second

Tniversfties (Scotland) Act was passed (52 & 53 Vict. c. 55).

An Executive Commission was appointed by this statute, and the

])rosent constitutions of the Universities are practically the result of its

provisions and of the ordinances of the Commissioners acting under it

—

except in so far as the provisions of the Act of 1858 and the ordinances of

its Commissioners remain unrepealed or unmodified.

Chancdlor.—\\\ each University the office of highest honour is that of the

Chancellor. He is appointed by the whole body of graduates. When present

he presides at meetings of the General Council. He is not a member of any

other academic body, but he nominates an Assessor to the University Court.

Rector.—The Scottish students retain the ancient right, lost by the

students of all other European Universities, of electing their Eector—in

Glasgow and Aberdeen the students vote by nations, and Ordinance No. 7

of the Conmiissioners under the Act of 1889 regulates the procedure in the

case when the votes of the nations are equally divided. The Eector is

chairman ex officio of the University Court, and also nominates an Assessor

to that body.

Vicc-Chanccllor and Frincijml. — Tlie title of Principal historically

belongs rather to the head of a college of a University than to the resident

head of the University itself. Except St. Andrews, however, the Scottish

Universities always have consisted- of a single collegium, and the title and
office have grown in importance as the Universities have increased in size

and wealth. In St. Andrews there are now three Principals, viz. the

Principal of the United College of St. Salvator and St. Leonard, who is also

ex officio Principal and Vice-Chancellor of the University ; the Principal of St.

Mary's College, who is also Primarius Professor of Divinity ; and, third, the

Principal of University College, Dundee. All three are ex officiis members
of the University Court. In each f)f the other Universities the Principal,

who is always also Vice-Chancellor, is a member of the University Court.
The Principal is also a member and chairman of the Senatus Academicus.

University Court.—The University Court was created by the Act of 1858,
to be the supreme governing body in each University. The Act of 1889
increased the number of members of each Court and laid many new duties
upon them. The Court is a body corporate, with perpetual succession and a
common seal, and has now entire control of the financial arrangements of
the University, subject to the provisions laid down by the Commissioners
under the Act of 1889 in their ordinances (Nos. 4, 25, 26, 27, 46, and 137).
The Court has in each University the right of appointing the Professors to
certain of the chairs. Appeals may be made from the Senatus Academicus
to the Court.

The University Court elects the representative of the University on the
General Medical Council under the Medical Act, 1886.

The University Court of St. Andrews consists of the Rector, the Principal
of the University, the Principal of St. Mary's College, the Principal of
University College, Dundee, the Chancellor's Assessor, the Rector's Assessor,
the Provost of St. Andrews, the Lord Provost of Dundee, four Assessors
elected Ijy the General Council, three Assessors elected by the Senatus
Academicus—fifteen in all. The University Courts of Glasgow, Aberdeen,
and Edmburgh each consist of fourteen members.



UXIVERSITIES 43

In the event of colleges being affiliated to a University, such affiliated

college may be directly represented on the Court of the University, but in no
University can the number of representatives of affiliated colleges exceed four.

Senatus Acadcmicus.—The Senatus Academicus consists of the whole of

the Professors in each University. From the earliest times, in the case of St.

Andrews, Glasgow, and Aberdeen, the Senatus Academicus had practically

entire control of the whole management of the University, including its

finances. In the case of Edinburgh this management was subject to the

control of the Town Council. In 1858 the Edinburgh Senatus was freed

from what had for long been a cause of friction, irritation, and litigation

{cicle Sir Alexander Grant's Story of the University of Edinhurgh), and from
that date until 1889 the University of Edinburgh was managed by its

Senatus. In that year, however, the Court in each University, as has been
stated, was given many of the powers and duties formerly exercised and
performed by the Senatus. Now the Senatus lias (subject to appeal to the

Court) the entire management of the whole educational arrangements of

the University. In St. Andrews it appoints three members of the Court, in

Glasgow four, in Aberdeen four, and in Edinburgh four.

The Senatus has the right of appointing two-thirds of the members
of committees which in each University have the custody of the libraries

and museums. The other members are appointed by the Court, and may
not be members of the Senatus Academicus. The members of the Senatus

are appointed to their chairs aut vitam aut culpam. Principals and Pro-

fessors are entitled to pensions under the conditions laid down in Ordin-

ance Xo. 32 of the Commissioners under tlie Act of 1889. These are,

brietly, that tlie applicant for a pension on the ground of age or infirmity

must be (1) sixty-five years of age, or must have completed the sixtieth

year of his age and have served as Principal or I'rofessor for at least thirty

years; or (2) that by reason of infirmity he has ])ecome permanently
incapable of discharging the duties of his office. The scale of the retiring

allowances is set forth in the said recited ordinance. Xo pension can be

claimed by a Principal or Professor who has served for less than ten years.

All Principals and Professors in Scottish Universities must contribute to

the Ministers' and Professors' Widows' Fund. The widows of all Principals

and Professors are entitled to an annuity from this fund.

[^Note.—The liability of the Professors in University College, Dundee, to

contribute to this fund is not yet settled. A special case is about to be
laid before the Court of Session, that the point may be decided.]

Lecturers and Assistants.—University Lecturers are appointed by the

University Court for such periods, not exceeding five years, and at such
salaries as tlie Court may determine. Ordinance Xo. 17 regulates the

appointment of Assistants to Professors and of Lecturers. Lecturers and
Assistants are not members of the Senatus Academicus.

General Council.—In each University the whole body of graduates com-
pose the General Council. This body was created liy the Act of 1858. Its

powers are not executive. It meets twice a year on ;i]»}iointcd dates, but
the meetings may Ijo adj'onrneil and special meetings may be summoned by
the Chancellor on a requisition l)y a quorum of the Council. The Connnis-
sioncrs under tlie Act of 1889 have fixed the quorum in the case of each

University at ten for every complete thousand or fraction of a thousand on

the legister of mend)crs of the Geneial (Jmincil. The (Jeneial Council, as

stated, elects the Chiincfdlor. Tlie Councils of Edinburgh and St. Andrews
together return one member to Parliament, as do the Councils of Glasgow
and Alterdecn.

Uraduation.— Each University adnnts to graduation in Arts, Law,
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Meaiciue, Science, and i)i\ iiiity. Edinburgh is also entitled to confer

decrees in ]\Iusic. The course of study and the regulations for each degree

are prescribed in detail by ordinances of the Commissioners under the Act of

ISSll Two degrees honoris causa tantum are conferred by each University,

viz. : Doctor of ^ Laws (LL.U.) and Doctor of Divinity (D.D.). Degrees are

conferred by the Chancellor, or his deputy, in the name and by the authority

of the Senatus Academicus.

.^fiuh'ufs.—Stndents who intend to graduate in any Faculty must pass a

preliminary examination in certain specified subjects, but the Scottish

Universities also admit as students those who do not purpose proceeding to

a degree. Such may become members of the University by the simple act

of matriculation. In each University there exists a Students' Kepresentative

Council. The. constitution of this body is approved by the University

Court, and no alteration in the constitution can be made without the

authority of the Court. The function of the Eepresentative Council is to

act as a means of recognised communication between the students and the

University authorities, and to organise the students and regulate their

proceedings on public occasions.

Women.—Women are now admitted to the Scottish Universities, and

may present themselves for graduation in Arts, Medicine, and Science, and

in Edinburgh in Music. As, however, mixed classes are not allowed at all

in Glasgow, and not in Medicine in Edinburgh, special regulations exist

with regard to the education of women students. The Court may admit

women to all University classes ; but if that arrangement has not been made,

women may obtain tlieir education under teachers outside the University

specially recognised for the purpose by tlie University Court. In Glasgow,

women students are educated at Queen Margaret College under lecturers

appointed by the University Court.

Extra-mural Lecturers.—One special feature of the Scottish Universities

remains to be noted. The University Courts have power to recognise as

qualifying for graduation the teaching of lecturers in Divinity, Medicine,
and Science who are not otherwise connected with the University. In the

University of Edinburgh, in especial, great advantage has been taken of

this arrangement, and an important auxiliary medical school has been built

up outside the University walls. Students of Medicine and Science, how-
ever, are not allowed to take the whole of their course of study under
extra-mural teachers—two of the five years of medical study must be
spent in attendance on the classes of the teachers within the ITniversity in

which the candidate desires to graduate, and similar regulations apply to

students of Science. In Divinity, however, a graduate in Arts may
proceed to the degree of B.D. in the University of which he is already
a member, even if the whole of his Divinity course has been taken in a
denominational theological college "recognised for the purpose" by the
University Court {vide Ordinance 63).

University Elections (Parliamentary), Procedure
3-t.-|-In the election of Members of Parliament to represent university
constituencies the voting is not by ballot, but by means of voting papers.
The provisions of the Ballot Act accordingly do not apply, and are
expressly exempted. The procedure is regulated by sees. 37 to 41 of
the Reform Act, 1868, as amended by 44 & 45 Vict. c. 40. There are
two imiversity seats in Scotland—Edinburgh and St. Andrews, Glasgow
and Aberdeen. The constituents of each university are : The Chancellor,
the University Court, the Professors for the time being, and the General
Council. The General Council consists of the Chancelloi^ Court, Professors,
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all graduates of full age, and certain persons admitted by sees. 6 and 7 of the
University Act, 1858, and by sec. 28 of the Reform Act, 1868. Every
graduate must pay the registration fee before he is entered on the register;

and it is bribery now for a political party to pay the fee for him. The
register is made up on 1st Deceiiil)er annually, and comes into operation

on 1st January succeeding. Registration appeals may be taken to the

University Court within ten days from olst December, and its judgment
is final (ss. 32-33 Reform Act, 18G8). The returning officer for Edinburgh
and St. Andrews is the Vice-Chancellor of Edinburgh, and for Glasgow and
Aberdeen, the Vice-Chancellor of Glasgow. Within three days of receipt of

writ the returning officer gives public intimation of the election, which
must be not less than three nor more than six clear days after that on
which the writ was received (s. 37, Act 18G8). On the day of election, if

one candidate only is proposed he is, on a show of hands, forthwith
declared liy the returning officer to be duly elected. If more than one is

proposed and a poll demanded, he must adjourn the poll for not less than
twelve nor more than twenty clear days, exclusive of Saturdays and
Sundays (s. 38, Act 1868 ; s. 2 (1), 44 & 45 Vict. c. 40). Practically the same
disqualifications exist in a university election as in an ordinary parlia-

mentary election. Persons subject to any legal incapacity are not entitled

to vote (s. 2 (16), 44 & 45 Vict. c. 40). Such persons are minors, women,
lunatics, aliens, peers, persons guilty of bribery and undue influence.

Voting papers, along with a letter of intimation and instructions, are then
sent out by the registrar within six clear days, excluding Sundays, to each
voter residing in the United Kingdom or the Channel Islands whose name
and address is entered in the register of the General Council (s. 2 (3), Act
1881). A voter who does not appear to be resident in the United Kingdom
or Channel Islands may apply to the registrar for a voting paper to be sent
to him at any address in the United Kingdom or Channel Islands (s. 2 (7),
lb.). All voting papers require to be officially marked. Tlie voter's

number on the register is marked on the counterfoil, and the register itself

is marked in such a way as to show that the voter has received a voting
paper (s. 2 (2), Act 1881). On receipt of the voting paper, the voter, if he
desires to vote, inserts the name of the candidate he votes for, the place and
date and signature, and he signs in presence of a witness who must personally
know him (s. 2 (9)). It is then returned to the registrar by post, and kept
by him in a secure place till the day of counting. Any person who spoils

l)is voting paper may get another from the registrar on demand, and so
als(j where a voter has lost his voting paper, or where it has not been
delivered. In both cases the applicant requires to make a declaration
before a justice of the peace (s. 2 (6), 1881). Letters returned to the
registrar througli tlie dead letter oflice must be opened, and a list kept and
pultlicly exhibited of such voters who have thus failed to receive their
voting f)aper8 (s. 2 (8)).

In the case of persons blind or otlierwise incapacitated, tlie registrar
on ajiplication provides a special form of voting i)apcr, upon wliicli tlio vote
may be recorded for the voter by a justice of tlie peace (s. 2 (3)).

The polling at each university begins at 8 o'clock a.m. on the day (<»

wliich the proceedings have been adjourned (not less tlian twelve nor n'lore

tlian twenty days, excluding Saturdays and Sundays, after the day on which
a poll is demanded), and continues for such period, not less than four nor
more tlian six days (exclusive of Sundays), as the returning officer may
have determined and announced in the i)ublic intimation of llie adjourn-
ment. The poll closes at four o'clock in the afternoon. No voting paper
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is couuIlhI which does not reach the registrar before ten o'clock on the

morning of the day on which the poll closes (s. 2 (1) (8)).

When the poll begins, the voting papers are opened and examined by

the registrar in presence of tlie Vice-Chancellor, or his pro Vice-Chancellors,

the candidates, and the agents.

Objections to voting papers may be taken by any candidate or his agent

in attendance on any of the following grounds : that the voter has already

voted, or is not qualified, or that the paper is falsified or forged, or wanting

in some essential particular. The Vice-Chan cellor may receive or reject

such papers, and if they are received, shall record the objection thereto. If

the objection is that the paper is falsified or forged, he has no option
:
he

must receive and count it, indorsing it as objected to m forged, along with

the name of tlie objector (s. 2 (10)). When the votes have been counted,

the Viee-Chancellors of St. Andrews and Aberdeen send to their respective

returning officers a certificate of the result of the poll in their university,

and on receipt of this the returning officer casts up the votes given by each

university, and declares the candidate to be elected for whom tliere is a

majority on the wiiole poll (s. 2 (11)).

The returning officer, if he is a member of the General Council, may
give a casting vote in the event of an equality of votes (s. 2 (12)). He could

not, however, do so if he were a peer.

The voting papers and other documents are kept, and may be inspected

on payment of a small fee (s. 2 (13)).

Persons who sign falsely or fraudulently a voting paper in the name of

another, attest such signature knowing it to be faLe, or alter or deface or

abstract any voting paper, are punishable by fine or imprisonment for a

period not exceeding one year (s. 2 (14), Act 1881 : s. 39 (4), Act 1868 ; s. 5,

24 & 25 Vict. c. 53).

The registrar's expenses and reasonable remuneration for his trouble are

borne equally by the candidates (s. 2 (18)).

The Corrupt and Illegal Practices Act, 1883, applies to elections in

universities (s. 58, Parliamentary Elect. Act, 1808, s. 63, Sched. III. Part

I. ; C. I. P. Act, 1883), and regulates the scale of expenditure and other

matters connected with corrupt practices at elections.

[See COKKUPT and Illecial Pkactices. Blair's Election 3Ianual.]

Usage.—In all legal systems a great part of what is known as the

common law consists of usages and customs, which, themselves of more or

less gradual growth, have become definite and ascertained in character, and
which have ultimately been incorporated with the law by means of legisla-

tive or judicial recognition. Usage or custom has been said to be " the

great source of law." There is a sense in which this is true ; another,

in wliich it is not. And the distinction is of importance if an accurate view
is to be obtained of the true limits within which custom or usage may
in a systematic body of law legitimately operate (see Holland, Juris-
prudence, 8th ed., 49 ; Austin, Jurisjn'udcnce, ii. 533 scq.).

The expression " source of law " properly denotes the authority which
confers upon certain formulated rules the force and sanction of law ; in this

sense the brocard is untrue. " The sole source of law, in the sense of that
which impresses upon them their legal character, is their recognition by the
State, which may be given either expressly, through the Legislature or the
Courts, or tacitly, by allowance, followed, in the last resort, by enforce-
ment" (Holland, v.s. 50; cf. Vinn. Comm. in Inst. 1. 2. 9. s. 2). The
expression "source of law" may, on the other hand, be used merely as
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descriptive of tlie cause or occasion which has led to the existence of these

rules as rules of conduct for the community. In this sense, as expressiug

merely the manner in which certain courses of conduct crystallise into

definite shape and attain general acceptance and observance, custom is,

without doubt, a fruitful " source " of law. This is what is implied in the

maxim of the civil law

—

ex non scriptojusvenit (see Vinn. ad Inst. 1. 2. 9).

The State recognition, which, as has Iteen stated, is the condition of the

binding force of a usage, may be directly or indirectly granted. Direct

recognttion is well illustrated by the case of the Ulster and other customs

which obtained their legal force and justification in the Irish Land Act of

1870. In the great majority of cases, however, it is through the medium

of judicial decision that usages obtain legal force. Into the discussion at

what point of time the custom or usage appealed to becomes transmuted

into law wc need not here enter (see Holland, v.s. 53; Austin, v.s. i. 101
;

ii. 537). It has been maintained, on the one hand, that it is the judicial

recognition of the custom which for the first time stamps upon it the

inipi^imatur of law (Austin, v.s.) ; on the other, with perhaps greater

force, that in such cases the judicial decision is declaratory, amounting only

to a finding in fact that tlie custom appealed to exists, that it is a legal

custom, and binding upon the parties (Ersk. 1. 1. 44 ; Holland, v.s.
;

see Yinn. Coinm. in^Inst. 1. 2. 9. s. 4). It is, for practical purposes, more

important to consider the conditions upon which appeal may, in any i)ar-

ticular case, be taken to usage or custom as regulating the rights of parties.

Customary rules or laws may be divided into two classes : (1) such as

are judicially noticed by legal tribunals, and will be enforced by them

without proof of their existence
; (2) those which must be proved before

they will be recognised and enforced by the Courts.

"^Of the first class little need be said. The history of the development

of the common law, notably of that part of it which is known as the law

merchant, is really the history of the gradual and continuous absorption of

usages, general or local, by means of judicial decision. When so incor-

porated, they becijme part and parcel of the law, and as such binding upon

all persons. "When a general usage has been judicially ascertained and

established, it becomes part of the law merchant, which Courts of justice

are bound to know and recognise" (Ld. Campbell, Brandao, 1846, 12 CI. &
F. 787, at 805 ; cf. Cockburn, C.J., Goodwin, 1875, L. K. 10 Ex. 337, at 346).

Although usages and customs are frequently classified as general or as

local in character, this is a cross-division merely, which in the present

connection is of no legal significance. A general custom may at one time

have been purely local ; and vice versd. Many local customs are survivals

of what were general customs in times prior to tlie union of all parts of

the kingilom under one crown. The udal rights of Orkney and Shetland,

and the Englisli customs of Gavelkind and liorough English may be in-

stanced as illustrations of tliis (see Ld. Young, Bruce, 1800, 17 K. 1000,

at 1008; Cockburn, C.J., Marjgldon, 1857, 27 L. J. Ex. 125, at 133). The

transition stage, from customary oljservancc to enforceable law, may be more

or less rapid according to circumstances, and may be found clearly marked in

the course of legal decision. Take, for example, the custom of hiring furni-

ture, in its relation to questions of reputed ownership and as aCfectiug the

rights of creditors of tlie hirer. The case of In re Mdthcws (1875, 1 Ch.

D. 501 ; 45 L. -L Bk. 100), in which judicial recognition was refused to the

custom, may be contrasted with the case of Crawcour (1881, 18 Cb. I). 30;

51 L. J. ('\\. 405), six years later, in which the custom was held to be sullici-

ently established to receive judicial recognition (see Marston, 1879, 6 II 898).
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We pass now to consider the case of usages that have not yet become

incorporated with the common law. For practical purposes the question in

such cases is—What are the conditions upon which the Courts give legal effect

to usage or custom when appealed to by one or other of the parties at issue?

And first, of course, the usage or custom which is pleaded as governing

the case must be proved, in the same way as any other fact. What shall

amount to sufficient proof of usage is largely a question of circumstances,

depending upon the subject-matter and the extent of the alleged custom.

It is obvious that the evidence required to establish an averment of general

usage must be widely different in character from that which is necessary

in the case of a usage which is purely local, or confined to a particular

class of persons. In general, the proof of an alleged usage or custom must

stand upon an aggregation of individual instances tending to show that

there is an established understanding respecting it, which has been acted

upon by parties similarly situated as ruling the case {Mackenzie, 1856, 3

Macq 22, Ld. Cranworth, at 40 ; In re Mattlmvs, 1875, 1 Ch. D. 501 ; 45

L. J. Bk. 100; see Cunningham, 1833, 6 C. & P. 44; Hall, 1836, 7 C. & P.

711). The proof must be distinct and clear ; the conduct of one shipper at

a port, though followed by him for many years, will not support a plea of

usage (Claccvich, 1887, 15 R. 11), nor will evidence of what generally

happens or what is frequently done (Fraser, 1879, 6 Pi. 581 ; Brown, 1876,

3 R 788 ; Ahhott, 1874, 43 L. J. C. P. 150) amount to proof of custom,

unless, perhaps, any suggestion of tolerance or acquiescence can be clearly

eliminated. So also, proof of the usual course of business in a particular

trade, arising originally merely from business convenience, is not sufficient

to establish a usage, or the ultimate creation of a customary right (see

Erie, C.J., Meyer, 1864, 33 L. J. C. P. 289, at 294).

Evidence of a usage similar to tliat appealed to, and which prevails in

other places or ports, or in similar trades, is admissible, if only on the

ground that it goes to show that the custom sought to be set up is reason-

able (see Nolle, 1780, 2 Dough 510; Mihcarcl, 1842, 3 Q. B. 120; Fleet,

1871, L. R. 7 Q. B. 126 ; 41 L. J. Q. B. 49 ; Falkner, 1863, 3 B. & S. 360

;

32 L. J. Q. B. 124). So it has been said that slight proof of usage in

Scotland may suffice to establish a custom proved to be in full observance in

England (Ld. Gilford, Strong, 1878, 5 E. 770, at 774). But such extraneous

custom must be in pari easu. Thus, a custom proved to exist as between
town and country solicitors in England will not avail in proof of a similar

custom as between English and Scots solicitors (Livescy, 1894, 21 E. 911).

In considering the evidence of usage or custom adduced in any particu-

lar case, regard must be had to certain qualities that are really implicit in

the legal conception of a custom. Thus, the custom alleged must be
defined and certain, or capable of being rendered so (Broom, Legal Maxims,
872 ; see Blewett, 1835, 3 A. & E. 554, Williams, J., at 575 ; Watson, B.,

Carlyon, 1857, 26 L. J. Ex. 251, at 257). It must be well established.

In itself antiquity has a purely relative value, which will depend upon the
nature of the alleged usage {Nolle, 1780, 2 Dougl. 510). While in the
case of certain customary rights, they must be shown to have existed from
what the law regards as time immemorial— so that "the mind of man
runneth not to the contrary"; in other cases a comparatively short record
may suffice for their establishment. " No precise time or number of facts is

requisite for constituting custom ; because some things require in their
nature longer time, and a greater frequency of acts, to establish them than
others" (Ersk. 1. 1. 44). Again, the usage relied upon must, as already
indicated, be shown to stand upon right, not upon mere licence or toler-
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ance (see Mills, 18G7, 36 L. J. C. P. 210) that the usage or right has been

enjoyed or exercised imiuterruptedly ; and that it has been nniversally

acquiesced in by those whom ib affects. It is not, however, necessary that

the possession of the right in virtue of the usage sliould have been con-

tinuous (Broom, v.s. pp. 876, 877).

Proof of the existence of the alleged usage or custom will, however,

not suffice (Holland, Jurisprudence, 53 ; Denman, C.J., Clayton, 1836, 5 A.

& E. 302, at 314; Ld. J.-C. Macdonald and Ld. Puth. Clark, Bruce, 1890,

17 P. 1000, at 1006, 1011). The Court requires not only that a usage

shall be proved to exist, but also that, as a condition of its being binding

upon the parties, it shall be in itself reasonable, or, to state the proposition

in what is perhaps the more accurate form, that it shall not be unreason-

able (Tyson, 1838, 9 A. & E. 406 ; see Tindal, C.J., at 421, 422 ; Bnice,

1890, 17 P. 1000; see Gibson, 1862, 1 H. & C. 142; 31 L. J. Ex. 304;

Ld. Cranworth, Marquis of Salisbury, 1861, 9 H. L. Ca. 692, at 701 ; Hilton,

1844, 5 Q. B. 701 ; liogers, 1847, 10 Q. B. 26). It is obvious that proof

that a usage is certain in character, well established, and enjoyed as matter

of right, will, in most cases, afibrd good ground for inferring that it is not

unreasonable. The very fact of the existence of the usage and its univer-

sality may go far to prove its reasonableness and its accordance with public

convenience (Stair, 1. 1. 16 ; Ld. Puth. Clark, Bruce, v.s., at 1012). On
the other hand, apparent unreasonableness in the usage alleged may reflect

back upon the evidence as to its enjoyment, so as to show that the usage,

although existing from time immemorial, must have been based upon
accident, or merely upon toleration, not upon right (see Ld. Cranw^orth,

Marquis of Salisbury, 1861, 9 H. L. Ca. 692, at 701).

As a corollary from the above, it follows that no usage is valid which

is inconsistent with legal principle. Consuetudo rationem non vincit aid

legem (cf. Cod. 8. 53. 2). For this would evidence unreasonableness, the

custom W'Ould be unjust, and could not therefore be presumed to be based

upon the assent of the conmiunity (Ld. Puth. Clark, Bruce, v.s., at 1011).

A usage or custom must necessarily vary in some particular from the rule

of common law (Tindal, C.J., Tyso7i, 1838, 9 A. & E. 406, at 421), and is

not thereby rendered void (Kcnyon, C.J., Norton, 1796, 6 T. P. 760, at

764); but it must not run counter to a general rule of law (Goodwin, 1875,

1 App. Ca. 476 ; L. P. 10 Ex. 337, Cockburn, C.J., at 357 ;
Erie, C.J.,

Mei/cr, 1864, 33 L. J. C. P. 289, at 293; see also Crouch, 1873, L. P. 8

Q. B. 374; 42 L. J. Q. B. 183, Blackburn, J., at 190). An illustration of

this is affbrdcd by tlie well-known case of liamsdcn v. Dyson (1865, L. P. 1

E. & I. App. 129), in which an attempt to extend the terms of a written

lease by engrafting upon it a customary and equitable tenant right w^as

negatived by the House of Lords, as being inconsistent with the general

rule of law that the terms of the contract must be confined to those ex-

pre.ssed in the written agreement. Thus, custom will luit be permitted to

affect the construction of a negotiable instrument in the hands of a bond

fdr holder for value (Ld. Kingsdown, Kirchncr, 1859, 12 Moo. P. C. 361, at

399; Crouch, v.s.). As to the effect of usage or custom upon the rights of

persons who arc not parties to the contract, see Mitchell, 1894, 21 P. 600,

Ld. Kinncar, at 609.

It is, of course, clear that usngc cannot ]irevail against statutory enact-

ment (Marjkt rates of Dunbar, 1833, 15 S. 879 ; revd. on another point, 1 S.

feM'L. 134; see Dich, 1827, 5 S. 268). Tlic relative force and effect of

custom as compared with express legislative enactment varies under differ-

ent legal systems. "While all systems seem to allow that customs may be

8. E.—VOL. xni. 4
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•il.ro.-atod or rcstrictoa l-v express legislation, the converse is not universally

tvue^ 'riuis in Scotlanefand Germany, the force of statute may be taken

oir by contrary usage. It is otlierwise in England. See Desuetude.

It is frequently stated that knowledge of the usage or custom apjiealed

to is in certain cases, eg. when a usage is merely local, an essential condi-

tion of its bindin<' character. This view, which has apparently been the

occasion of some confusion in reported cases, results from a misconception

of the true place of custom or usage in a legal system, and of the ground

upon which it becomes obligatory. The fact of knowledge or ignorance of

a usac^c or custom otherwise legal cannot add to or detract from its obli-

«nxtory character as such. The effect of averments of ignorance of an

alleged usage or custom truly falls to be considered under a totally difl'erent

chapter of tlic law, namely, the interpretation of contract.

When a usafe, general or local, has been incorporated with the common

law, knowledge or ignorance of it has clearly no relevance. Tb.e quondam

usao-e is now law, and knowledge of the law is conclusively presumed

ao'ainst everyone. Ignorantia juris ncmincm excused.

When, however, a usage is not yet incorporated into the law, a distinc-

tion must be drawn, according as there is or is not a contract relation

between the parties at issue. In the latter case, an appeal to usage is still

an appeal to something which is pleaded as being the law, and which ought

to be judicially recognised as such : if the usage be general, as being law

for the whole community; if local, as being law for a particular part

or class thereof. The judgment of the Court, if in favour of the usage,

declares it to be law, and binding upon the parties. Here again, and

for the reason above stated, knowledge or ignorance avails nothing.

But where, as in the vast majority of cases, there is a contract relation

between the parties, and an appeal to usage or custom is made by one or

both, the primary object of the Court is not the ascertainment of the law

governing the community in whole or in part, but the ascertainment of

" the law of the contract." Facta dant legem contractui. The question, in

short, is one as to the intention of parties and construction of the contract.

It is here, and here only, that knowdedge or ignorance of the usage in

question becomes relevant.

For the principle upon wdiich evidence of custom or usage is admitted

as affecting the terms of the contract is, that the parties to contracts made
in the ordinary coarse of trade and without special provisions are presumed
to have incorporated with their contract the usages and customs of the

trade to which it relates as implied conditions. The trade as exercised

and its usual practice are naturally understood to Ije within the intention

of parties in forming their bargain, and to be relied on in the execution of

it. In contractihus tacite teniunt ea quce sunt moris et consucfudinis (see

Bell, Com. i. 465 ; Kirchncr, 1859, 12 Moo. P. C. 361 ; Coleridge, J., Broicn,

1854, 23 L. J. Q. B. 313, at 316). "When evidence of the usage of a
particular place is admitted, to add to or in any manner to affect the con-
stitution of a written contract, it is admitted only on the ground that tlie

parties who made the contract are both cognisant of the usage, and must
be presumed to have made their agreement with reference to it. But no
such presumption can arise when one of the parties is ignorant of it

"

(Ld. Kingsdown, Kirelmcr, v.s., at 399 ; Holman, 1878, 5 E. 657). It will
be observed that, as stated by Ld. Kingsdown, the effect of ignorance of the
usage appealed to is to affect the application of the presumption, not tlio

obligatory character of the custom, if and when it is found to apply to tlio

contract in question. In short, the state of knowledge of parties,\vliilc a
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relevant and important fact as aiding the construction of the contract, has

no bearing whatever upon the binding effect of custom as such, once it is

held to be incorporated with a contract. The rule of Kirchncr and ITolman

amounts to no more than this, that, where it is unreasonable to presume
that one of tlie parties to a contract was in knowledge of the usage, the

Court will refuse to imply it as a term of the contract (see Buckle, 1867,

36 L. J. Ex. 49, Kelly, C.B., at 53; Tigott, B., at 54; Brett, J., S. S. Co.

Kordcn, 187G, 45 L. J. Q. B. 764, at 769). Whether there is or is not

ground for a reasonable inference of knowledge or the reverse is simply a

question on the evidence (Denman, C.J., Clayton, 1836, 5 A. & E. 302,

at 314; Littledale, J., at 315). The result of the somewhat conflicting

cases upon this subject seems to point to this, that where the alleged

custom is merely explicative of the contract, as, e.g., to translate or explain

its terms, knowledge will be readily imputed (see Rolcrtson, 1845, 2 C. B.

412 ; 15 L. J. C. P. 28 ; Hudsoii, 1868, L. E. 3 Q. B. 412 ; 36 L. J. Q. B. 273

;

37 L. J. Q. B. 166; King, 12 L. E. Ir. 113). Where, on the other hand,

custom is invoked as introducing what practically amounts to a new term

into the contract, it is reasonable that the Court should require evidence

of its being known to both parties before implying it as a term of the

contract {kirchncr, t.s.; S. S. Co. Norden, 1876, L. E. 1 C. P. D. 654; 45

L. J. C. P. 764; see also Mollett, 1874, L. E. 7 H. L. 802; 44 L. J. C. P.

362).

It may also be noted that the presumption that parties intended to

incorporate with their contract, and therefore to be bound by, trade usages

and customs relating thereto, will not in all cases be successfully countered

by proving want of knowledge by a party to the contract (see Blackburn,

J., Hudson, 1868, 36 L. J. Q. B. 273, at 281 ; Kelly, C.B., id., 37 L. J. Q. B. 166,

at 167). For knowledge upon his part may not only be reasonably inferred

against him : it may be imputed to him, and he may be held barred from

asserting his ignorance. For a person who deals in a particular commodity,

or who is engaged in a particular trade, entering into an ordinary contract

relative thereto is not only presumed to know, but is bound to know
the usages connected therewith {Buckle, 1867, 36 L. J. Ex. 49 ; Kelly,

C.B., at 53). lie is, in short, precluded from setting up against the person

witli whom he dealt his ignorance of tliat which he ought to have known
(see Molldt, 1872, 41 L. J. C. P. 65, Blackburn, J., at 81 ; Channell, B.,

at 84; Bovill, C.J., id., 39 L. J. C. P. 290, at 294; Crompton, J., Brown,

1854, 23 L. J. Q. B. 313, at 315). The whole question, and the limits

within which it operates, is elaborately discussed in the case of Mollett, in

the Court of Connnon Pleas, Exchequer Chamber, and, under a remit to

the whole judges, in the House of Lords. For a general statement of the

law relating to the admi.ssibility of evidence of custom as affecting contracts,

sec CU-STO-M OF TUAIJE.

Sec generally, Holland, JiLrisprudcnce, 50 scq. ; Austin, Jurisprudence,

Lect. XXX.; Broom, Legal Maxims, 871 scci. See also CONSUETUDINARY
Law; Common Law,

Usage of Trade—See Custom oi' Tiiade.

Usucapio: Prescription in Roman Law.

—

Usncapio,

in Eumau law, wa.s the a'.quisition f)f propeiLy by continuous possession for

the period dc(incd by law {Big. 43. 3. 3). The reason for the recognition

of the principle of usucapio is stated by Gaius: ne rcrum dominia diatius

in incerto csscnt (Gaius, ii. 4 1). The value of usucapio lay in its preventing
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uncertainty as to ownership, by determining the moment at which the

possessor becomes legal owner, and in its making rights of ownership more

easily capable of proof, by rendering what originally might have been a

fanlty title indefeasible after the lapse of a certain time.

Hi^;toi;v.—The usucapio of they^^s civile was regnlated by the XII. Tables,

which provided : nsns audorifas fundi hicnnium ceterarum rcrum annuusesto.

The main defects of, or limitations in, the operation of the usucapio of

the yws civile were that it was not available to peregrines and did not apply

to lands in the provinces. Accordingly, the peregrine pr^tors and pro-

vincial governors, recognising these defects, introduced by means of their

edict the 2'>rccscriptio longi temporis, available to peregrines and applicable

to provincial lands. This was oiiginally a plea in defence (cxceptio) by

which the possessor could meet the action of the former owner. In viitue

of this plea a person could acquire ownership of land in the provinces by

possessing it for ten years, if the party against whom he was completing

his title was resident in the .same piovince, or for twenty years, if the

other party lived in a different province.

Justinian, on coming to the throne, found these two systems subsisting

side by side :

—

usueapio, applicable to moveables wherever situated and to

immoveables in Italico solo, and prcescriptio longi tcmporis applicable to

inmioveables in the provinces. He fused the two systems together and
remodelled the conditions of each, the result being a new system of

iisucapio or prescription distinct in important respects from both the earlier

•systems. Under this new system ownership was acquired in the case of

moveables by three years' possession, and in the case of immoveables,
M'herever situated, by ten years' possession inter prcscntes (i.e. where both
parties were domiciled in the same province) and twenty years' possession

inteo' cibsentcs (i.e. where the parties were living in different provinces)

(Inst. 2. G. pr. ; Cod. 7. 33. 12).

Conditions of Usucapio in Justinianian Law.—The requisites for the
prescription thus remodelled by Justinian were: (1) The property must be
res hahilis, i.e. capable of being acquired by nsucapio. Thus a vitium attached
to stolen property (res furtivm and res vi possesscc) which rendered them
incapable of being usucapted till the taint was purged by the property in

question being returned to the possession of the true owner. (2) The
possession must be ex justa caiisd or ex justo titulo. The jiossessor must
have obtained the thing in some way which would have made him owner
in ordinary circumstances (c.g.,p)ro empto, pro donato, pro legato, pro hcrede),

though, in the particular case, owing to a defect in the transferor's title, or
by reason of his being incapable of alienation, or for some siiuilar reason,
ownership was not acquired. (3) There must be lona fides on the part of
the possessor. In other words, he must l)elieve that his possession is legal,

as, for example, that his audor was in fact owner of the thing. Bona fides
was required to exist only at the moment when the possession commenced.
This principle is expressed in the maxim, which, however, is not classical,
mala fides siqierveniens non nocct. It is otherwise in canon law, for there
supervening mcda fides has the effect of preventing nsucapio. (4) The
possession must be uninterrupted. The interruption oi usucapio was termed
murpatio. The usurpatio might be (a) natural, where the possessor was
deprived of the possession of the subject, or (h) civil, where it resulted from
judicial proceedings taken by the owner before the period of nsucapio was
completed. The raising of a rei rindieatio by the owner, or the lodging of a
judicial protest, duly drawn up, with the possessor, was effectual to cut off
the course of the p^rescriptio. If usurpatio occurred, the person prescribing
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coulJ not avail himself of his possession before the date of usurpatio, but
the whole period of usucapio had to commence de novo and run again from
the date of the usurpatio {Dig. 41. 3. 15. 2 ; 41. 4. 7. 4). (5) The possession
must continue for the time fixed liy law—three years or ten or twenty
years, as the case might be. The usucapio was not completed till the last

moment of the time had expired. In the earlier law a man could not, in
computing the period required for usucapio, add to his own time of possession
the time during which his predectssor in title had possessed, except in the
single case of an iieir, who might add together the periods of possession by
himself and the defunct in order to make up the time required. It was not
till the reign of Antoninus and Severus tliat the principle of acccssio fcinporis

w.is admitted on a transfer of possession inter 'vivos. By an enactment of
these emperors a purchaser was allowed tf) add to his own possession that
of the vendor (Inst. 2. G. 13), and in the later law the doctrine of acccssio

tcmporis was gradually extended to all other cases of transfer inter vivos

(Cod. 7. 31. 3).

Special Kinds of Usucapio in rKE-JusTiNiAxiAN Law.— {a) Usucapio
jirj herede.—In the time of Gains, if a man obtained possession of property
i»elonging to an inheritance to which he liad no title, he might nsucapt it

by one year's possession, even though the pi'opeity was immoveable (Gains,
i. 52-58). In this usucapio, bona fides had no place (Gains, ii. 52).

(b) Usureccptio, in the time of Gains, was another kind of i(sucapio, for

wliich bona fides was unnecessary, inasmuch as the property was known to

belong to another, so far at least as legal title was concerned. By it a man
recovered, by possession for one year, ]n'()pertv which had once been his own,
wdiether it was moveable or immoveable. One instance of it was where a
man conveyed a subject to a friend for the sake of safety, under a fiduciary

agreement that the friend should reconvey it on demand. The former
owner could I'ccover property in the subject, without a reconveyance, by
possessing it for one year (Gains, ii. 59, GO).

Prescription as a Mode of Extinguishing a Eight of Action.—In
the later Boman law prcescripiio was used to denote the exceptio (q.v.) or
answer which a deiender had to an action, founded on the lapse of time.
In the old Jus etcHe lapse of time was no defence, for the right of action
was perpetual. The actions introduced by the pnetors were, however,
exceptions to this ride ; and certain other exceptions were subsequently
recognised. By a constitution, of date 424 A.D., Theodosius enacted that
]ire.scri|>tion covdd be pleaded as an exceptio to all actions, with one or two
exceptions, after thirty years from the time at which the action might have
been brought (Cod. 7. 39. 3). Justinian, l)y a constitution of the year 530
A.D., estaljlished thegeneral rule of thirty years' prescri]»tion in case of all

actions exce]»t the aciiu hi/potheearicc, for which he required forty years (6W.
7. 40. 1). Actions competent to the Church were also favoured in that
they did not prescribe in less than forty years. The effectof thus excluding
a ]uirsuer'.s right of action after thiity or forty years was ])ractically to

recognise the ac([ui.-,iiion of right by the defender, as if by a positive

prcscrii)tion of thirty or forty years (prcscriptio louqissimi tcmporis).

[Gains, ii. 42-51 ; lad. ii". G ;
Dij. 41. 3 ; Cod. 7. 30-39.]

Usufruct.— Ususfructus was one of the ])ersonal servitudes recog-
nised by Boman law. It is delined as jus alien rebus utendi fruendi
salva rcrum substantia {Inst. ii. 4. \)V.). The person having the right is

vsufrurtuarius ov fructuarius; the owner of the property sul)ject to tlie right

is doininus proprietatis; and his ownership, as long as the usufruct lasts, is
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mida propridas (Inst ii. 4. 3). Usufruct applied properly only to things

once ifsu non consinmmtur ; hut in the Mev liiw a quas^-^isufruct oi things

Ucenm tolluntur vol mimiuntur was recognised ^^rr cauhoncm, te. by means

of .-iN'in.- security that things of a similar quantity and quality would Le

returnocf (/..f. ii. 4. 2; Dig. 7. 5. 1). As to the modes m which usufruct

was constituted and extinguished, and tlie conditions of and limitations to

the usufructuary's right, see /?is^. ii. 4 ; i^^V/. 7. 1_.

e, • ••

Usufiuct corresponds generally to liferent m h^cots law. bee btair, ii.

6. 1 d srq.; Bankt. ii. 6. 4; Ersk. ii. 9. 39; Bell's Frin. s. 1037; Trayntr's

latin Maxims, s.v. "Usufruct."

Usus was one of the personal servitudes of Eonian law. It is

di^tin-uishedirom usufruct (q.v.) by the usuarins not having the jus frucndi

(Dig. ^7. 8. 2). The person who had the vsus cf a house was entitled to

lodge there liis family, slaves, and freedmen, and apparently even a guest

{Inst. ii. 5. 2 ; Dig. 7. 8. 2. 1). See IIabitatio.

Usury ; Usury Laws.—Usury, from Latin iLSUs, was originally

equivalent to interest for the use of money or goods lent. Thus in the

Old Testament one of the laws of the Jews reads :
" Thou shalt not lend

upon usury to thy brother . . . unto a stranger thou luayest lend upon

usury "
; and in the New Testament the taking of usury is laid down as a

duty : " Thou oughtest therefore to have put my money to the exchangers,

and then at my coming I should have received mine own with usury."

Proceeding, however, upon the other precept, " Lend, hoping for nothing

again," the canon law^ prohibited the taking of interest altogether.

This prohibition was evaded in a variety of ways, and, indeed. Pro-

fessor Ptoss {Led. i. 4) says that "to the devices fallen upon to defeat

those laws [of the Church forbidding usury or interest] the greatest part

of the deeds now in use in both England and Scotland owe their original

forms." By the middle of the sixteenth century the taking of hiterest

was gradually and tacitly recognised, and tlie usury laws, strictly so

called, began to be passed for the purpose of regulating and restricting the

rate. Thence arose the distinction between legal interest and usury or

exorbitant interest, the taking of which w\as criminal. Since the repeal of

those law^s in 1854 by 17 & 18 Vict. c. 90, "usury" has become non-

existent in the legal, while still retaining, witli its adjective "usurious,"

its place in the ethical sphere.

The first of the usury laws—of wdiich a list is appended to the repealing

statute—affecting Scotland was that of the eleventh Parliament of James Yi.

(29th July 1587), c. 52. This Act fixed the rate of interest per annum at

£10 in money or 5 bolls victual for £100 borrowed, and provided that

those who took more should be "halden repute persewed and punished

as ockerers and usureris and receive and incur punishment and judgment
of the same." By the next Act (1594, c. 222), the usurer forfeited the

principal sum lent; and three years later, by the Act 1597, c. 251, was
liable to the confiscation of all his moveable goods and gear. This latter

Act also struck at the indirect violation of the statutory prohibition by
means of infeftments, contracts, and obligations, which were thereby
declared null and void. The Act 1G21, c. 28, was directed against another
device for evading the prohibition by deducting a sum of money from the

principal at the time of lending.

By Act 1633, c. 21, the rate of interest in Scotland was reduced to

8 per cent.; by Act 1661, c. 49, to 6 per cent; and by the Act of 12
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Queen Anne (1713), Stat. 2, c. IG, to 5 per cent, after 29tli September

1714.

This last Act again provided tliaf'all bonds, contracts, and assurances"

for a higher rate should be utterly void, but this was modified by 5 & 6

Will. IV. c. 41 (1835). It also provided that the usurer should forfeit "for

every such ofl'ence the treble value of the monies, wares, merchandizes,

and other tilings so lent, bargained, exchanged, or shifted." Hume (i. 505)

suggests that tiiis provision superseded that of 1597, and points out that,

in any case, confiscation of goods could only be inflicted by the Court of

J usticiary, whereas the nullity of the contract could be declared and the

treble penalty recovered in the Court of Session. The rate of "legal

interest " remained at 5 per cent, for a luindred and forty years, althougli

bills of exchange for a period of not more than twelve months, and contracts

of loan for sums above £10, were exempted from the provisions of the usur^

laws by 7 Will. iv. and 1 Vict. c. 80; 2 & 3 Vict. c. 37; and 13 & jf4i

A'ict. c. 56. This is still the presumed rate, although more may lawfully-

be stipulated for, and less is frequently given by the Court. (See Interest-

OF MdNEY, and Ld. Young's opinion in Grant v. Grant's Trs., 1898, 25 1\. 948.)

The policy of the usury laws was the protection of the lieges, and.

es])ecially of the inexperienced and needy, who were most likely to fall,

victims to the rapacity of money-lenders. The cause of their repeal was.

tlic failure of the Acts to attain their object, and the prevalence of the-

economic view that in such matters liberty of contract, guided and con--

trulled by the laws and state of the money market, was best. Tliat that

view is still }>revalent is very forcibly shown in the recent (1898) Report

of the Committee of the House of Commons on Money-Lending. The
Commissioners, while emphasising the evils of the system as at present

conducted, and tlie usurious and often fraudulent rate of interest imposed
upon unwary victims, report that the remedy suggested of reintroducing

a maximum rate of interest would not, in their opinion, be either advisable

or effective.

Uterine.—A uterine brother (or sister) is a brother (or sister) by

-

the same mother, but by a different father. Sec IIalf-Blood ; CoN-
SAXGUINEAX; DEGREES OF IvlNSIIIP ; SUCCESSION.

Uti possidetis.—See Intekdict in Eoman Law.

Uttering. —See Coining ; roncERY.

Vaccination.—Tlie compul.-5ory vaccination of infants was intj'o-

duced into Scotland by the Vaccination (Scotland) Act, 1803 (20 & 27
\ let. c. 108). JJy that Act tbc older practice of smallpox inoculation was
loibidden, umlcr a penalty of £5 (s. 24).

AuTiioinTiEs von Exkcution of Act.— 1. Vaccination.—For enfurcing
the provisions regarding vaccination, the admini-strativc area is the parish,

iiud the pari.^h council is charged with their execution, subject to the
roiitiol of tlic Local Covernmcnt Board (s. 5; L. C. A- I, 1894, i-s. .">, 21).

1'lie Litter body has the same ^towers as under the I'oor Law Act, and may
perform any act wliich the paiish council fails to peifurm (s. 27). In the
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nlt^ence of ;i parish council, their duties devolve upon the heritors (s. 28).

Tlie expenses of enforcing: the Act are defrayed out of the poor-rate (s. 6);

iind disputes between parishes as to allocation of expenses are determined

by the SherifV (s. 29).

2. Ixcqis/ratmi.—The duties in respect to registration are performed

by the district registrars of births, deaths, and marriages (ss. 3, 20), and

the expenses connected therewith are assessed for under the Eegistration

Acts (s. IG). In parishes wholly or partly within burgh, where there is

11 -> parish council, the town council have the powers conferred on them by

the Eegistration Acts (s. 28).

Ap2iointment of Vaccinators.—U is the duty of every parisli council to

npjioint an official vaccinator, who must be a registered medical practitioner

;

and such appointment must be intimated within forty-eight liours to the Local

Government Board, the Eegistrar-General, and the district registrar (s. 4.)

Every child must be vaccinated within six months of birth. The

responsibility for having the operation performed lies first upon the father

;

on his death", illness, or inability, upon the mother; and failing the luother,

upon the person having the custody of the child. A certificate of successful

vaccination must be delivered by the vaccinator to the parent in the

prescribed form (Sched. A), and Joy him lodged with the registrar within

three days. Such certificate, when registered, is suthcient proof of vaccina-

'tion in any prosecution for failure to vaccinate (s. 8).

Where a child is not in a fit state for vaccination, a medical certificate

•/'(Sched. B) must be obtained: such certificate remains in force for two
'- months, and must be renewed so long as the child remains unvaccinated.

Its production is a defence against a prosecution for non-vaccination (s. 9).

Where tlie medical practitioner is of opinion, after three vaccinations,

vthat a child is insusceptible of the vaccine disease, he must grant a certificate

tx) that effect (Sched. C) (s. 10). No certificate is receivable in evidence,

unless duly recorded with the registrar (s. 22).

Modification in certain Districts.—In insular and Highland districts, the

Local Government Board may modify the foregoing regulations (ss. 8-11),

with consent of tlie Lord Advocate ; and on application by a parish council,

/yjay appoint vaccinators to travel through such districts, fixing and
;allocating their remuneration; but in no case must it exceed 3s. 6d. for

,each child, over and above expenses (s. 12).

Duties of Registrars.—The registrar must deliver to every person
-registering a birth, a notice (Sched. D) setting forth the requirements of

the Act, with forms of the certificates (A) (B) (C) (s. 11). He must enter
in the Eegister of Births the word "vaccinated," or "insusceptible,"
against the name of every child, with the date of the certificate; and
.must keep a book for recording all cases of postponed vaccination (Sched. E).

He is entitled to a fee of 3d. for recristerinw each case of vaccination, and
las books must be open for purposes of search and extract, on payment of

fi fee (ss. 15, 16).

Penalties.—Where any such certificate is not transmitted within the
prescribed period, the registrar must intimate such failure to the child's

parent or other guardian; and if the latter fail to exhibit a ceitificate to
the registrar within ten days of the notice, he is liable in a penalty
of 20s., with Is. to the registrar for the notice, or to suffer ten days'
imprisonment (s. 17).

The registrar must transmit every six months to the inspector of poor a
list of all persons who have failed to lodge a certificate under the Act ; such
^ist to be laid before the parish council, and an order issued by them to the
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vacoiuator to vaccinate the persons named in such list (i.e. the children of

such persons). Notice must first he given, and not sooner than ten, or later

than twenty days thereafter, the vaccinator must vaccinate all such children,

unless previously vaccinated or certified insusceptible. The parent or

guardian who refuses to allow the operation is liable in a penalty of 20s.

or ten days' imprisonment (s. 18). The fee for each success! ul vaccination

must not exceed 1?. 6d. where the operation is performed within two miles

of the vaccinator's residence, and 2s. 6d. l)eyond that distance (s. 2). Such

vaccination is not deemed parochial relief, and dees not affect the settlement

of the person vaccinated (s. 7).

The registrar must include in each six luonths' list the name of every

person who has failed to comply with sec. 8, whether his name has appeared

in previous lists or not, and such person may be convicted as often as his

name so appears, although he has been previously convicted in respect of

the same child (Skene, 1889, 2 Wh. 240). In an appeal against a conviction

under sec. 18 for refusal to allow the appellant's child to be vaccinated,

the only evidence of refusal was that of his wife, who deponed that her

husband before leaving home had instructed lier to refuse permission to

the vaccinator, and that she had done so. The conviction was tpiashed

(Cockeff, 1897, 2 A. 315).

The vaccinator must enter in a book the number of persons vaccinated,

and all cases of postponement and insusceptibility, and make yearly returns

to the Local Government Board, such books and returns to be open to

inspection by the registrais and parochial officials (s. 21). Further, he must

fiend to the registrar within forty-eight hours the particulars contained

in every certificate granted by him (Sched. F), under a penalty of 20s.

<s. 2:5).

Procedure.—All penalties imposed by the Act may be recovered sum-

mnrily at the instance of the inspector of poor, l^efore the Sheriff of the

county where the offence was committed, or the offender found. The con-

viction must contain a di'cerniture for penalty and expenses, and also a

warrant of imprisonment in the event of f.iilure to pay (s. 25).

The substitution of a warrant to poind (which the Act does not

.authorise) will be fatal to the conviction, at least if it be inseparable from

the remainder of the sentence {Moffat, 1890, 2 A. 57). Froceedings may
li)e taken at any time during the respondent's delault, and the Sheriff must

Jiward tlie amount of the penalty to the j oor of the i^arish where the offence

was committed (s. 26). Failure to nudvC sr.ch order will invalidate tlie

conviction {MCallum, 189G, 2 A. 197).

By the Public Health (Scotland) Act, 1897 (s. 77), tlie local authority

thereunder are empowered to defray the cost of vaccinating or re-vaccinating

€uch ])ersons as to tliem may seem expedient. This ])rovision a])plies, of

•course, only to such ])ersons as may be willing tu submit to vaccination.

The local authority have no compulsory powers.

Vagabond.—Se(.' V.vchant.

Vagrant ; Vagrancy Laws.—The etymological meaning of

vagaliond an<l vagrant is the same, namely, one who " vaigs " or wanders,

hut in the manner commonly associated with tram])s. One of the earnest

Scots Acts (1449, c. 22) is said by tlie title to treat "of the away putting

of . . . vagabonds," a term not used in the Act itself, but from the context

evidently erpiivalent to masterful beggars. The late Ld. Justice-Clerk

Inglifl, bo-wcver, while regarding " vagrant " as a nomcn juris, doubted there
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being any recoE^nisea moaning of "rogue and vagabond " (cf. the opinions

in Coylr,\Sod,^o Irv. 452, with those in Scott, 18G0, 3 Irv. 581).

Appaivntly it is no crime at common law to be either a " vagabond
"

or a "vai^rant," and in modern Acts deahng with criminal olfences both

terms are generally further defined, and involve something beyond merely-

wandering or vaiging.

Tlie operative Acts dealing with vagrancy may be divided into four

classes: (1) The English Yagrancy Act of 1824 (5 Geo. iv. c. 83), " for

the punishment of idle and disorderly persons and rogues and vagabonds,''

of which sec. 4 w^as amended and made (in its entirety) applicable to

Scotland by the Prevention of Crimes Acts, 1871 (34 & 35 Yict. c. 112),

applies to every

Dundee, and Greenock (which may, however, adopt it in whole or in part),

and to every burgh created under the Act; (3) the various local Acts

applicable to the above five excepted burghs; and (4) tlie Local Govern-

ment (Scotland) Act, 1889 (52 & 53 Yict. c. 50), which by sec. 57

empowers County Councils to make bye-laws inter alia for the prevention

of vagrancy.

It will be observed that of tliese Acts the second aiid third classes apply

to burghs, the first and fourth are general. The Acts nnist be referred tO'

for a list of those who fall under the category of v{:grants, but, as examples

of the offences struck at, the following are taken from the Act of 1824

:

" every person wandering abroad and lodging in any barn or outhouse, or in

any deserted or unoccupied building, or in the open air, or under a tent or

in any cart or waggon, not having any visible means of subsistence and not

giving a good account of himself or herself . . . every person wandering
abroad and endeavouring by the exposure of wounds or deformities to

ol)tain or gather alms ; every person going about as a gatherer or collector

of alms, or endeavouring to procure charitable contributions of any nature

or kind under false or fraudulent pretence . . .
." The Burgh Police Act

provides for the punishment as ^'agrants of those who send out young
children to beg or to sing in the street (cf. Prevention of Cruelty to Children
xVct-, 1894 (57 & 58 Yict. c. 41), s. 2).

Yagrant children, although the term is not used hi the Act, are defined

by sec. 14 of the Industrial Schools Act, 18G6 (29 & 30 Yict. c. 118), and
may, under that Act, be sent to an Industrial School, or may, in virtue of

sec. 9 of the Prevention of Cruelty to Children Act, be given to the custody
of a relation or other person named by the Court. (See EDUCATIO^, vol. iv.)

There is a long series of old Scots Acts dealing with vagrants and
vagabonds, the latter but not the former word being used. Their object

was threefold, viz. : (1) to suppress crime, for which reason vagrants are
classed with sorners, with those who feign themselves to be mad, with those
who pretend to witchcraft and with Egyptians or gipsies

; (2) to make the
able-bodied but idle work, (a) by ordering them to pass to some craft under
penalty of being burnt in the cheek, having their ears cut off, being banished
out of the realm and, if they returned, being hanged, (h) by allowing (in the
17th century) those having coal-mines, salt-pits, or manufactories to impress
them into their service, and (c) by sending them to Houses of Correction

;

and (3) to relieve the really poor and helpless, by allowing them to beg
within their proper parishes, and for that purpose providing them with
tokens or badges, by assigning their children to masters willing to tako
them, and by providing for direct relief by compulsory assessment.
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"We have already considered the Acts presently regulating vagrancy as

a crime
;
poverty as a misfortune is now relieved under the Toor Law

(Scotland) Act, 1845 (8 & 9 Vict. c. 8:3), and subsequent statutes. (See PooE,
vol. ix.)

For those of antiquarian tastes who desire to look into the older laws,

the following is a list of the Scots Acts dealing with the subject of vagrancy:

1424, c. 7 ; 1424, c. 25 ; 1424, c. 42 ; 1449, c. 22 ; 1457, c. 79 ; 1503, c. 70
;

1535, c. 22 ; 1579, c. 74 (a codifying Act, which at once defines who are

meant by idle and strong beggars and vagabonds, and is, as it has been
called, " the foundation of the present poor law svstem in Scotland ") ; 1592,

c. 149 ; 1597, c. 272 : IGOO, c. 19 ; 160G, c. 11 ; 1609, c. 13 (ratifving an Act
of Secret Council, 1603) ; 1617, c. 10 : 1661, c. 38 ; 1663, c. 16 ; 1672, c. 12

;

1672, c. 18 ; 1698, c. 21 (a ratifying Act) ; also 9 Geo. ii. (1736) c. 6 (dealing

with witchcraft).

Valuation.—See Eating.

Valuation Appeal Court.—See Lands Valuation Appeal
Court.

Valuation of Teinds.—See Teinds (Valuation of).

Vassal.—See Feudal Svstem; Superiority.

Verba! Obligations.— See Obligations.

Verdict (in Civil Case).—See Jury Trial; Xew Trial.

Verdict (Criminal).—A verdict is the deliverance of a jury,

and, in Scotland, it may be unanimous or by a majority of the fifteen jurors

who form the assize in criminal trials.

After the evidence in the case has been led, llic prosecutor and the

accuse*!, or his counsel or agent, may address the jury. The judge then

delivers his charge to the jury, who may return a verdict without leaving

the jury-box (54 Geo. iii. c. 67, s. 1), or may retire to consider their verdict.

It is not necessary, as in civil cas(S, that the jury be enclosed for three

hours licfure they aie entitled to return a verdict by a majority They may
do so at any time.

All verdicts returned before the adjournment of tlie Court are

announced vivd voce l)y the foreman or chancellor of the jury. If the jury

are not unanimous, this circumstance must Ijc stated by the foreman in

announcing the verdict. AVhen the jury are ready to return their verdict,

they are a-ked by the Clerk of Court to do so, and it is tlicn proclaimed

aloud l)y the foreman. The Clerk of Court enters it in the record, and reads

it over to the jury, after he has completed the entry. The name of the

chancellor need not be recorded {M'Kuday, 1819, Sliaw, 58). If the verdict

retiuires amendment or explanation, the judge asks the jury to do this

before the verdict is recorded (yl/r./;a;(f/c?-, 1823, Shaw, 99 ;
Wilsom^, 1826,

Syme, 38; jrardir, IS.-'.l, I'.ell's AoA.s, 296; Harvey, 183.-., ih.; Waiters,

]8."56, 1 Swin. 273). JJut this must be done before the verdict is recorded.

After recording, the verdict cannot be altered or explained {Anderson,

1830, Bell's Notes, 295 ; Hunter, 1838, 2 Swin. 1).

Written verdicts were only competent wlicre tlie Court adjourned] before
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the verdict was returned. Since the Act 9 Ceo. iv. c. 29, s. 15, they have

been vnikno\Yn in practice {^ee al.-.o 54 Ceo. ill. c. G7 ; 6 Ceo. iv. c. 22,

s. 20).

A jury in a criminal trial may retain a verdict of ac(|uittal or of

condemnator.

1. A'kiidict of Acquittal.—(1) On Ground of TnsanUij.—The jury may
find that the accused was insane at the time of the offence. Further, they

may find, at any stage of the trial, that the accused is then insane. In

either of these cases the accused is ordered to be detained duiing royal

pleasure (Milnc, 1863, 4 Irv. 301; 20 & 21 Vict. c. 71, s. 87 ; 34 & 35

Vict. c. 55).

(2) Verdict of Not Guilty or Not Proven.—After a verdict to this effect

lias been returned, the judge assoilzies the accused and dismisses him from

the bar; unless cause be shown fur detention on a dilferent charge. A
verdict of acquittal may be returned after evidence has been led, or

formally, after the prosecutor has abandoned the charge, or the Court has

directed the jury to acquit. In the two latter cases the proper verdict is

one of " Kot {jm\ty ' {G(dloioa}/s, 183G, 1 Swin. 232; Fhaup, 184G, Ark.

176 ; but see Craig, 1867, 5 Irv. 523).

2. Verdict of Condemnator.—When the indictment contains only

one charge, or two or more stated cumulatively, the jury, in convicting a

panel, returns a general verdict of " Cuilty," and the clerk enters this on
the record as "Guilty as libelled" {M'Haffic, 1827, Syme, 295).
• An inconsistent addition made to a verdict may destroy its effect.

Thus where the accused pleaded "not guilty," a verdict of " guilty in terms
of her own confession " was held to invalidate the verdict (Cra/^a???, 1864,
4 Irv. 504). The same would hold if the jury appended to a finding of

guilty a crime not libelled at all. Lut the Criminal Procedure Act of

1887 (50 & 51 Vict. c. 35) enumerates important exceptions to this rule,

and, in a case of murder, it is competent to return a verdict of culpable
homicide.

Verdicts which merely find facts, and which make no general finding,

are now unknown in practice. Such finding of facts must be accompanied
by a general finding exhausting the question or questions raised in the
charge (see Cumming, 1848, J. Shaw, 35, Ld. J.-Cl. Hope, 61). It is

necessary that the specific facts found infer guilt {MUne, 1874, 2 Coup.
bQ>'2). A verdict, in a case of reset, finding that the accused received goods
•"suspecting them to be stolen," or, in a case of robbery, finding that certain
property was carried off by robbery "or lost in the scufHe," would not
warrant sentence {DavUin. 1836, 1 Swin. 41; Duff, 1841, 2 Swin. 615;
Mullen, U'^o, 2 Broim, 664; MInnes, 1856, 2 Irv. 548; Greig, 1863, 4 Irv.

•369). To return a verdict that the accused "misappropriated" property,
when the charge is tliat of embezzlement, is bad {MacmUlan, 1888, 1 W'h.
572). Under the Contagious Diseases (Animals) Act, 1878 (41 & 42 Vict.
•c. 74, s. 62), which makes it an offence to falsely make, antedate, or alter,

•etc., knowing the same to be altered, etc., a verdict that the accused falsely
made and uttered, without stating " knowing," etc., is bad (Calder, 1890, 2
Wh. 472). Wiiere a railway bye-law made it an offence not to deliver up
^ ticket, unless the fare was paid from the station from which the train
ori-inally started, a verdict that the accused had " failed to deliver up his
ticket," without stating tliat he had not paid the fare, was held bad (Craig,
1865, 5 Irv. 206). Where the Sea Fisheries Act, 1883 (46 & 47 Vict. c.

22, s. 4 (a), and article 19 of Sched. (1)), made it an offence for a trawler to
-do certain things when " in sight of " drift-net or line fishermen, a verdict



YEKDICT (CEi:\IIXAL) 61

which only found that a certain line fisherman's boat could be seen from the
trawler was set aside {Combe, 1886, 1 Wh. 50).

'J'he facts found must not only infer the crime, they must also be con-
sistent with the charge. Thus it would be incompetent to return a verdict

of nnirder by stabhing under an indictment for murder by poisoning. But
mere deviations from the charge, which do not amouut to inconsistencies,

will not invalidate a verdict, j:s where the jury finds that only part of a
sum alleged to have been embezzled has been proved to have been so (M'G'aU,

1849, J. Shaw, 194). Again, a verdict of " culpable neglect of duty," under
a libel which charges " culpable and reckless neglect of duty," is good
{Hendersoyi, 1850, J. Shaw, 394), as is also a verdict convicting of a crime,

but negativing a special averment of malicions intention {Dougal, 1861, 4
Irv. 101 ; see also Kennedy, 1838, 2 Swin. 213). In a charge of sedition,

where it was averred that certain acts were intended and calculated to

produce a certain result, a verdict that they were "calculated" to produce
this result was held good [Cumming, 1848, J. Shaw, 17 and 35). In a chaige
of culpable homicide by folding up a bed in the knowdedge that a cluld was
lying in it, a verdict was hekl to be good which negatived the knowledge
but found that the accused "did not give the thought she ought to have
done before fohling up the bed " {Sutherland, 1856, 2 Irv. 455). Where a
person was indicted for lewd practices, a verdict of guilty, which specified

part of the acts libelled as being found proven, was upheld {Sneddon, 1866,
5 Irv. 305). A verdict of guilty of malicious mischief, which negatived an
averment that the act was done with intent to injure the owner, was held
sufficient {Thomson, 1874, 2 Coup. 551). AVhere a person was charged with
"assaulting, obstructing, and delorcing or attempting to deforce," a verdict

of " guilty with the excei)tion of the deforcement " was sustained {Bcattie,

1842, 1 Broun, 463). Where the charge was that of mobbing and rioting

and aggravated breach of the peace, but the charge of mobbing and rioting

was withdrawn at the close of the case, a verdict couAicting only of the
charge of a^rgravated breach of the peace was held good {Maclcenzie, 1882,
5 Coup. 124).

If a general verdict of guilty does not necessarily inijdy a crime, the
verdict is bad. Thus in a charge under the Day Poaching Act (2 & 3
Will. IV. c. 68), which makes it an offence to be " upon" land in search of
game, a general conviction of trespassing " in or near" a field was held to
be bad {Arlliur, 1876, 3 Coup. 300). Where the offence charged was a
breach of close time, dui-ing which it was illegal to fish otherwise tlian by
rod and line, a general conviction on a charge of fishing by " a line and
leisters, or otherwise to the complainer unknown," was held bad, as it might
inclu'le the legal mode ( IFalker, 1885, 5 Coup. 595).

The verdict must dispose of the whole libel, excepting any charges whicli

have been withdrawn. If the verdict deals oidy with one charge of several,

or with one prisoner of several, it must be held an acquittal as to those with
which it does not deal. There must be an express finding as to the guilt of

each accused. A verdict that " both or either" of two accused did a certain
act is no warrant for any sentence. Again, the verdict must be consistent
witli the charge. Where the charges are alternative, a verdict of guilty will

not warrant any sentence (JFa//, 1824, Shaw, 128; Sinclair, 1825, Shaw,
138; iWNah, 1842, 1 Broun, 41 ; lleevcs, 1843, 1 r.romi, 012; Mains, 1860,
3 Irv. 533; 6VaV/, 1877, 3 Cou]). 382 ; Boyd, 1879, 4 Coup. 239 ; Churlcson,

1881, 4 Coup. 470; Barr, 1883, 5 Coup. 312 ; Duncan, 1888, 2 Wh. 104).

]jut a verdict of "guilty " is sullicient where by statute one offence may be
charged as having been done in one or other of several ways, the particular
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mode l)L'iiv of no coiisciiueiice (Scott, 1872, 2 Coup. 218; O'Ncdls, 1883,

5 Couj.. :105 ;
Macnawjhton, 1884, 5 Coup. 509 ;

Shaiv, 1886, 1 Wh. 270;

Maxwell, 1889, 2 Wh. 'l76). If a charge is made under a statute, which

sets forth a number of acts which may constitute the statutory offence, a

general verdict may be bad, as failing to sot forth the exact ohencc which

was found proven {Dc Banzic, 1875, o Coup. 89). Where two loci were

libelled on alternatively, a general verdict of conviction against two

accused, which did not specify the locus, was held bad (Dutvncs, 1882, 4

Coup. 567). Where a charge against a seaman was that he disobeyed tlie

order of A. or of B., a general conviction which did not state whose order

had been disobeyed was set aside {Bcaney, 1883, 5 Coup. 367). A verdict

is bad which acquits of a general charge but convicts of a special, where the

latter particularises the former {Hiuitcr, 1838, 2 Swin. 1). The same result

follows where two acts are charged as together constituting one offence,

and the verdict finds that only one has been committed, or where au act is

charged along with an aggravation, and the aggravation alone is found proved

(Beatson, 1820, Shaw, 18 ; IFilsons, 1826, Syme, 38).

A verdict must be free from ambiguity. A finding that the accused

intimidated two persons "or one or other of them" was held to be bad

{Sliarp, 1843, 1 Broun, 521). Where a person was charged with an offence

within the meaning of the xict 13 & 14 Vict. c. 92, particularly sec. 2

thereof, a verdict finding an offence within the meaning of the Act 13 & 14

Vict. c. 92 was held h^^ {Graham, 1888, 2 Wh. 96). If the meaning of the

verdict is plain it will not be disturbed. Thus a verdict of guilty of the
" wilful and culpable neglect charged " was held to cover the whole charge,

as if it had been "guilty as libelled" {M'Bcccs, 1842, 1 Broun, 395; see also

Macfarlinc, 1843, 1 Broun, 585 ; Eeid, 1844, 2 Broun, 313 ; Grant, 1854, 1

Irv. 548). A conviction of stealing "a part" of the articles libelled has been
sustained {Brodie, 1845, 2 Broun, 559). A verdict convicting of what is not

charged is bad. Thus a verdict of "guilty of the crime charged, aggravated

as charged," w^as held to be inept, there being no aggravation set forth in the

libel {Donald, 1892, 3 Wh. 274).

The rules of law which require that a verdict must exhaust the whole
libel, that it must be logically consistent with the charge, that it must be
complete and unambiguous, have been considerably modified by the provisions

of the Criminal Procedure Act of 1887 (50 k 51 Vict. c. 35).

By this statute (s. 59) it is now competent, under an indictment for

robbery, or for theft, or for breach of trust and embezzlement, or for false-

hood, fraud, and wilful imposition, to convict an accused person of reset.

Under an indictment for robbery, or for breach of trust and embezzlement,
or for falsehood, fraud, and wilful imposition, a person accused may be
convicted of theft. Under an indictment for theft, a person accused may
be convicted of breach of trust and embezzlement, or of falsehood, fraud,

and wilful imposition, or may be convicted of theft, although the circum-
stances proved may in law amount to robbery.

Where in an indictment (s. 60) two or more crimes are charged cumu-
latively, it shall be law^ful to convict of any one or more of them. Any
part of what is charged in an indictment, constituting in itself an indictable
crime, shall be deemed separable to the effect of making it lawful to convict
of such crime. Where any crime is charged as having been committed
with a particular intent, or with particular circumstances of aggravation,
it shall be lawful to convict of the crime without such "intent or
aggravation.

Under an indictment (s. 61) which charges a completed crime, the
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person accused may be lawfully convicted of an attempt to commit such

crime. Under an indictment charging an attempt, the person accused may
be convicted of such attempt, alth<nigli the evidence be sufhcient to prove

the completion of the crime said to have been attempted. Under an in-

dictment which chaiges a crime which imports personal injury inflicted by

the person accused, resulting in death or serious injury to the person, the

person accused may be lawfully convicted of the assault or other injurious

act, and may also be lawfully convicted of the aggravation that such

assault or other injurious act was committed wath intent to commit such

crime.

Where any act (s. 62) set forth in an indictment as contrary to any

Act of Parliament is also criminal at common law, or where the facts proved

under such an indictment do not amount to a contravention of the statute,

but do amount to a crhne at commm law, it shall be lawful to convict of

the common law crinse.

By the Criminal Law Amt^ndmcnt Act, 1885 (48 & 49 Vict. c. 69), it is

provided (s. 9) that under an indictment charging a person with rape or

felony under sec. 4 of the Act, the jury may find that the accused is

guilty of minor offences under other sections of the Act, or of an indecent

assault, and the accused will be punished accordingly. This Act applies to

the United Kingdom, but it is doubtful whether such a verdict is competent

in Scotland, uidess the statute be referred to in the indictment (see Barbour,

1887, 1 Wh. 466, and Rendcrson, 1888, 2 Wh. 157).

[Hume,ii. 425 ; Alison, ii. 631 ; Ersk. iv. 4. 101 ; Macd. 500 ;
Anderson,

Crim. Law, 254.]

Vcrgcns ad inopiam.—See Ixsolvency.

Veritas convicii.— See Defamation.

Verity (Oath of).— See Oath in Bankiiuptcy; Sequestration.

Vermin.—Under the Gun Licence xVct of 1870 occupiers of land

are exempt from liability for licence for a gun which is used only for

scaring birds and destroying vermin. Questions have arisen as to what

animals are vermin wilhin the meaning of this provision, and under this

head reference is made to the articles upon (iux Licence, liACBiTS, and

Pigeons. The Crofters Holdings Act, 1886 (1), authorises the landlord

to enter the holding for, among other purposes, the destruction of

vermin.

Under the Cleansing of Persons Act, 1897, local authorities are em-

powered to provide buihlings and appaiatus for tlie purpose of cleansing

persons from vermin. Tlie infected person is entitled on his own petition

to tlie use of such apparatus free of charge, and is not rendered a pauper by

reason of his using it.

It is an implit'd covenant in house-letting in Scotland (differing from

England as regards an unfurnished house) that the house is fit for habitatnni.

Accordingly, the leasee is entitled to renounce his lease, if on entering he

finds the jtremises to be infested wilh vermin to such a degree as to render

residence ineomj)atible with ordinary dumestic comfort (IJankine on Leases,

231; Kijypen, 1847, 10 D. 242; ."^milk, 11 II. & W. 5, 12 L. J. Ex. 223.

See Campbell, 4 F. & F. 716; IVilson, -16 L. .1. Kx. 489, 2 E.x. Div. 336;

AVoodfall, Landlord and Tenant, 181).
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Vesting in Succession.
Vesting, Delinition of (p. G")).

Special .M.^uuings of the Term (p. GG).

What is involved in Fixing the Date of Vesting (p. G7).

I. Vesting of Eights arising Ex lege.

A. Legitim (p. G7).

B. Jusrelictce: Jus relidi (p GS).

a Terce (p. 68).

D. Courtesy (p. G9).

11 Intestate Succession to MoveaUe Estate (p. 69).

F. Intestate Succession to Heritable Estate (p. 69).

11. Vesting of Eights under Testamentary Dispositions.

Cardinal Eule of Interpretation :—Intention of Testator (p. 71).

Direct Mortis causd Disposition of Heritage or Moveables (p. 72).

Ordinary Testamentary Settlement : Effect of Quality of Estate,

Heritable or Moveable, on Vesting (p. 72).

Presumption in favour of Vesting at earliest possible Date, i.e. a

morlc tcstatoris (p. 7-3).

Effect of Postponement of Payment to Event Certain: Liferent:

Annuity (p. 74).

Where Testator explicitly fixes Date of Vesting: Eule (p. 76).

ExcqAions {a) Date fixed is liepugnaut to the other Parts

of Deed (p. 77).

(5) Term Vest used in other than its usual Sense

(P- / 8).

(c) Where Maxim Quod fieri debet infectum vcdet

applies : Effect of the Maxim (p. 78).

Effect of Contingency in Time and Event (p. 81).

A. Majority or Marriage (p. 81).

B. Survivorship Clause (p. 83).

C. Exercise of Powers by Trustees (p. 87).

Where Effect is to suspend Vesting (p. 87).

Where Effect is not to suspend Vesting (p. 88).

{a) Directions Consistent with Gift (p. 88).

(6) Directions Eepugnant to Gift (p. 90).

D. Destination-over: Conditional Institution of Issue or Heirs

(p. 91).

Vesting subject to Defeasance (p. 94).

Vesting in a Class (p. 97).

Effect of Unforeseen Events (p. 100).

Eelief from Trust Management : Anticipation of Period of

Payment (p. 101).

Conditional Direction to pay, contrasted with an Unqualified Gift

(p. 103).

Direct Gift contrasted with Intervening Trust (p. 104).

Subsidiary Elements, favourable, or unfavourable, to immediate
A^esting (p. 105).

III. Vesting under Marriage Contract.
Vesting of Eights in the Spouses (p. 106).

Vesting of Eights in the Children (p. 106)

—

A. Vesting of Provisions in Children born at the Date
of the Deed (p. 106).
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B. Yestinc; of Provisions in Children at their Birth (p. 107).

{a) Merely Fiduciary Fee in Parent (p. 107).

{h) Effect of Continuing Trust (p. 109).

(c) Special Cases (p. 110).

Provisions vested in Children liable to Fluctuation (p. 111).

C. Vestincr of Provisions in Children on Dissolution of

Marriage,—Presumption in Favour of this period (p. 111).

Eftects of Provisions vesting in Children as a Class (p. 112).

D. Postponed Vesting under I\Iarriage Contracts (p. 114).

Eights of Children to Provisions in Questions with Creditors of

Parents.

A. "Where Children have a Vested Eight (p. 114).

B. Where Children do not have a Vested Eight (p. 114).

{a) Cases in which Children's Eight amounts to a Jus crcditi

(p. 115).

(h) Cases in which Children's Eight amounts to a Spes

successionis in obligationc : Effects of this Eight (p. 117).

Power of Father in Second Marriage Contract to encroach on
Provisions to Children of First Marriage (p. 118).

Postnuptial Contract (p. 118).

D:finition.—A right is said to vest in a person when it becomes his

property and is transmissible to his representatives on his death. An
interest is not vested in a beneficiary as long as his right to it depends on a

contingency ; it vests only when it ceases to be contingent. Accordingly, in

tlje law of succession the term " vested interest " is used, in contra-

distinction to the terms "contingent interest," "expectancy," or "spes

successionis," to denote that the beneficiary has obtained an absolute right of

property independent of any contingency, as distinguished from a right

which depends on a contingency, and which, therefore, is not a right

of property, but merely a right under which he may some day become a

proprietor. If a person has a vested interest, it passes to his representatives

on his death, though he die before he has got the actual enjoyment of the

right or possession of the property. On the other liand, if he has merely

an expectancy or contingent interest, it lajtses by his death, and does not

pass to his representatives. It is no exception to this that wliere A.

bequeaths property to P., and, failing him, to his executors, B., the

beneficiary, thongh he die before the testator, and therefore without

acquiring a vested interest, may make a will miming executors, who on

A.'8 death are entitled to the property (Scott's Exrs., 1890, 17 E. 389).

In sucli a case tlie executors of B. do not take under B.'s will, inasmuch as

he, having no vested interest, had no power of disposing of the property
;
tliey

take solely under tlie will of A. (Lord Advocate, 1889, 20 E. 429 ; alfd. 1890,

21 E. (II. L.) G). A beneficiary who holds a vested interest can effectually

transfer it mortis cansd or inter vivos ; it is attacliable by the diligence of

liis creditors for debts due by him ; and, on his liankruptcy, it ])asses to the

trustee in liis sequestration. A bcnoliciary whi) has a contingent interest may
indeed convey or assign it, but his conveyance or assignation carries

nothing until the occurrence of the event on wliicli liis right is contingent,

or, in other words, until his right vests by ceasing to be contingent

(L'rou-ninff, 1837, 15 S. 999). " vVn expectant cannot sell the ])roi)(!rty to

which he hopes to succeed, nor can he lixercise any power over it. lie can

sell no more than a chance—his chance of becoming proprietor. He rnay

grant a conveyance ; but it conveys nothing, inasmuch as he has nothing to

B. E.—vol.. XIII.
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convey. It becomes effectual by accretion alone. Till then it is notliinc;

but a mere agreement to convey the subject of tbe expectancy wlien it sball

vest" (per Ld. liutherfurd Clark in Beid, 1893, 20 E. 510, at
_
514).

Similarly, since an expectancy or spcs successionis is not property, it is not

attachable by the diligence of the creditors of the person in expectancy, and is

not carried to the trustee in his sequestration if he should be discharged before

the right of succession is vested {Trappes, 1871, 10 M. 38 ;
KirJdand, 1886,

13 E.'798). Further, it is now settled that a spcs successionis or contingent

interest, which a bankrupt may have, is not even an " eventunl right " whicli

he can be compelled, under sec. 81 of the Bankruptcy Act, 1856 (19 & 20

Vict. c. 79), to assign to the trustee in his sequestration, though it is still an

open question whether the assignation of such an expectancy may be made
a condition of granting the bankrupt's discharge (Eeid, 1893, 20 K. 510).

Other Meanings of the Term.—Although in legal language the term " vest
"

technically denotes that the right is one of property and is transmissible,

and does not connote that the beneficiary has the actual possession or enjoy-

ment of the estate, yet the term may be, and often is, used by testators and
others in a popular sense to mean that the beneficiary has come into actual

possession of the estate to which he has succeeded, or that the date has

arrived at which the money is payable to liim. Thus in the leading case

Young v. Bohcrtson, 1862, 4 ]\Iacq. 314, the word " vest" occurring in the

will
—

" if any of the residuary legatees shall die without leaving lawful issue

before his or her share vest in the party deceasing "—was construed to mean
" come into the possession of," and to have reference solely to the period at

which payment was made. In this case Ld. Chan. Westbury observed that

in adopting this construction " the word ' vested ' is taken in accordance to

its natural meaning in the vocabulary of ordinary life, namely, when a thing
is received or comes into possession " (per Ld. Chan. Westbury in Young,
1862, 4 Macq. 314, at 323 ; see also, as to the meaning of the term " vest," per
Ld. Cranworth, at 331). So in several other cases, both Scots and English,
in which a testator has declared that legacies or shares of residue bequeathed
by him should vest at, or should not vest until, a particular period, the word
" vest " has been construed by the Courts in a sense different from its technical
legal meaning, as denoting, and referring to, the time at whicb the bequest
comes into the possession of, or is payable to, the beneficiary {Pophanis Trs.,

1883, 10 R 888 ; Croom's Trs., 1859, 22 D. 45 ; Taylor, 1852, 5 De G. «fe

Sm. 191 ; in re Edmondsons Estate, 1868, L. E. 5 Eq. 389). Again, the term
" vest " may, if the context of the will is in favour of that construction, be
read as importing only that the interest previously vested is at a specified
time to become indefeasible {Arimjtage, 1878, L. E.^o App. Ca. 355). Even
in construing a will, however, the technical meaning, which, as explained in
the previous paragraph, the word bears in ordinary legal language, is attri-

buted to it, unless it clearly appears from the context that the intention of
the testator will be defeated if that meaning is affixed to the expression
{Richardson, 1865, 19 C. B. N. S. 780 ; in re Coppard's Estate, 1887, 35
Ch. I). 350).

There are recognised in law certain intermediate rights between a
vested mterest and a mere expectancy. Thus a right may vest in a person
or persons, subject to defeasance in whole or in part on certain events {vide
infra, p. 94, as to Vesting subject to Defeasance). Again, a person who has
not a vested interest may have an expectant right of succession, which is
protected m the sense that it cannot be defeated by the gratuitous acts of
the immediate fiar. Such protected rights of succession are common in
marriage contracts, since the onerous and contractual nature of the pro-
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visions therein is regarded as entitling persons having rights thereunder

to the same rights against gratuitous assignees as against the cedent {vide

infra, p. 117). In Massy, 1872, 11 M. 173, followed in Gibsons Trs., 1877,

4 R. 1038, the principle of protected succession was extended to testa-

mentary provisons. In Massy (supra) the Court held that a testamentary

provision to a married woman in fee, whom failing to her issue, and failing

issue to other legatees, constitutes a protected right of succession in tlie issue,

so that the institute is disabled stanfe matrimonio from alienating the fee by

gratuitous deeds. The extension of the principle of protected succession to

testamentary gifts, which, unlike provisions in marriage contracts, are not

founded on obligation, but are purely gratuitous, is not easily justifiable

on principle, and the Courts in later cases have shown an unwillingness to

recognise it. The principle of Massy {supra) will not be adopted where

the words of the deed do not necessarily require its application {Mitchell,

1877, 5 E. 154; KeivaWs Tr., 1898, 25 E. 1176), and it applies only where

the testator has failed to supi^ly adequate machinery to carry out his clearly

expressed intention of protecting the succession {Dutlties Trs., 1878, 5 E.

858; cf. MicM's Jud. Fad., 1892, 20 E. 172). As to protected succession,

see Legacies, vol, vii. at p. 407.

The determination of the period of vesting is important not only in fixing

the date at which the persons entitled acquire an absolute and transmissible

right of property, but also, in many cases, in ascertaining the persons who
are entitled to payment, and the extent and quality of the interests taken

by each of these persons. In no case can an interest in succession vest in

beneficiaries till all contingency is purified, so that it can be definitely

ascertained (1) who the persons are to whom payment is to be made, and

(2) what is the extent and quality of the interest taken by each of them.

As long as there is any doubt as to the individuals who may have an

interest, or as to the kind and extent of the interest which each may have,

a succession cannot vest. (But see infra, p. 97, Vesting in a Class.) The

period of vesting can arrive only when, by the progress of time and events,

all contingency is purified, and the previously existing doubt is thereby

resolved. In several cases in which declarator has been sought that a right

has vested, or tliat a beneficiary has acquired the right to dispose of a certain

interest eflectually by testament, while the right or interest was still subject

to contingent eventualities, the Courts have declined to speculate as to the

course of events, and, further, have laid it down that, even if a judgment on

the matter were prematurely pronounced, it would not conclusively deter-

mine the question or be res judicata if the case were again brcniglit before

the Court by parties after the event {Earvey, 1860, 22 D. 1310 ;
Ferric, 1849,

n I). 704 ; 'Provan, 1840, 2 D. 298). In Fleming (1879, 6 E. 588), however,

the Court held that persons in right of a residuary legatee were entitled to

declarator that the fee of certain capital sums had vested in the residuary

legatee, and that the pursuers were entitled to sell and dispose of their

interest in the same, although the judgment might not be res judicata

against persons who did not appear in the action, or who were not in

existence. Ld. Young dissented, on the ground tliat such a judgment would

be of no value, and tliat the Court ought not to pronounce it.

A right of succession in property in the strict sense of the term, whether

under a will or on intestacy, cannot, it is clear, vest until the death of the

former owner of tlic property. liights under a marriage contract, and such

provisions to children as are held to vest in the lifetime of the parent, arc

not properly speaking rights of succession at all, although they in niost

respects so clo.scly resemble rights of succession that they arc conveniently

treated under the head of Succession.
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I. Vesting of Eights arising Ex lege.

A. Lcgitim.—Legitiin vests in each lawful cliild to the extent of his or

lier share by survivance of the parent (Stair, iii. 8. 50 ; Ersk. iii. 9. 30

;

Eraser, Husband & Wife, 2nd ed., ii. p. 997, and cases there collected).

In other words, a child's share of the free moveable estate of a parent is

fixed, and passes to the child, immediately on the parent's death, and is

transmitted by the child, though he die before confirmation, to his heirs

in mohilihus {vide per Ld. Cottenham in Fisher, 1843, 2 Bell's App. 63,

at 73). The making of a claim for legitim on the part of the child is

not necessary to complete the vesting, and the executors of a child, w^ho

has survived the parent, may claim legitim though it has not been claimed

by the child, even where the child had the option of taking a testamentary

provision in lieu of legitim (MAlurray, 1852, 14 1). 1048; Lotvson, 1854,

16 D. 1098 ; but see contra, Steiucirt's Trs., 1851, 14 D. 298).

B. Jus relictce ; Jus rclicti.—Similarly, /i^s relictcc vests in the widow
immediately on the death of her husband, without the necessity of

confirmation (Stair, iii. 8. 50 ; Ersk. iii. 9. 30 ; Bell's Prin. s. 1591

;

Eraser, Husband and Wife, 2nd ed., ii. 1060). At the same time, the

widow can render her right effectual only by a claim against her husband's

executor, or, if he does not make up a title, by herself expeding con-

firmation qua relict, and thereby acquiring an active title to enforce

the payment of debts due to her husband {Dunduff, 1612, M, 3843

;

M'Aulay, 1712, M. 3848). The widow, since her proprietary right emerges

at the date of her husband's death, is entitled to any interest that may have

accrued on the fund between the date of his death and the date of pay-

ment {M'Intyre, 1865, 3 M. 1074). The vesting in a husband of jus relicti,

the share of the moveable estate of his deceased wife falling to him, is

governed by the same rules as the vesting of Jus relictce (Married Women's
Property Act, 1881, 44 & 45 Vict. c. 21, s. 6; Foe, 1882, 10 E. 356; affll.

10 E. (H. L.) 73; Fotheringhavi s Trs., 1889, 16 E. 873; Simon's Trs., 1890,

18 E. 135). When a husband is divorced, the wife takes heryMS relicti, the

divorce being held equivalent to a dissolution of the marriage by the

husband's death (Stair, i. 4. 20 ; Ersk. i. 6. 46-48 ; Eraser, Husband & Wife,

2nd ed., ii. 1218 ; Harvey, 1872, 10 M. (H. L.) 26 ; MElmail, 1888, 16 E. 47)

;

but it has been held that a decree of divorce pronounced against a wife is

not equivalent to her death so as to confer a jus relicti on the husband under
sec. 6 of the Married Women's Property Act {Eddington, 1895, 22 E. 430).

C. Tcrcc.—Terce, the right which a widow has to the liferent of one-
third of the heritable property in which her husband died infeft, is due to

the widow from the date of her husband's death, or if the marriage be
dissolved by divorce for adultery by the husband or desertion by him, from
the date of the divorce (Stair, i. 4. 22; Ersk. i. 6. 46-48; Fairlic, 15 June
1819, E. C; Eraser, Husband & Wife, 2nd ed., p. 1082). When terce is

due by reason of the husband's death, the widow's right to rent commences
as to her third at the same time as the heir's right to his two-thirds, and
extends (with certain exceptions) to the rents of the heritage in which the
husband died infeft, whether such heritage has been acquired by singular
title, succession, donation, or purchase (Eraser, ii. 1086 ; Fossborough's Trs.,

1888, 16 E. 157). Although the widow's status and her husband's in-

vestiture constitute, properly speaking, her title to the terce, yet another
step, consisting either of service or kenning to the terce, is necessary in
order to give the widow an active title of possession (Ersk. Frin. ii. 9. 29

;

Ersk. Inst. ii. 9. 50 ; Bell's Frin. ss. 1601 et seq.). Service to the terce
merely declares the widow's right, to the effect of giving her a 2^>'o indiviso
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rio^ht of possession of the lands jointly with the proprietor, and conferring

on her the right to sue the tenants for one-third of the rents (Bell's Prin.

s. 1604; Bell, 1827, 6 S. 221 ; Ersk. ii. 9. 50; Eraser, Husband & Wife, 2nd

ed., p. 1107). Kenning is necessary to confer on the widow a proper life-

rent in her third share as a separate subject (Ersk. ii. 9. 50; Hamilton,

Hailes, 332; Eraser, 2nd ed., 1108). The question whether a widow, who

has not been served or kenned to her terce, can transmit her right in it to her

representatives is not settled {rringles Exccutriccs, 1870, 8 M. 622 ; Eraser,

ii. 1105). In MLeish (1826, 4 S. 485; cf. Macaulay, 1636, M. 3112;

Stair, ii. 6. 13 ; M'Lareu, i. 93) it was held that the assignee of a widow who
died without having served, had no right to the rents she might have exacted.

This decision has, Jiowever, been doubted, and it is argued that, as the effect

of service is merely to declare a right already constituted and fixed by the

husband's death, the widow's right is transmissible, even before service, to

her representatives or assignees (Bell's Conveyancing, ii. 796 ;
Bankt. ii. 6. 15 ;

Bell's Pr»z. s. 1602 ; More's Notes on Stair, ix ccxviii ; Strachan, Elchies, voce

" Deathbed," No. 7).

D. Courtesy.—Courtesy, the right of a surviving husband to a liferent of

the heritage in Scotland in which his wife died infeft, vests in the husband

ipso jure upon the wife's death. Inasmuch as no partition of property is

necessary in case of the courtesy, there is no need, as in the case of terce, of

service, kenning, declarator, or otl)er judicial act, in order to perfect the

husband's right (Stair, ii. 6. 19 ; Ersk. ii. 9. 52; Eraser, Husband & Wife, 2r\d

ed., p. 1124). Tiie right of courtsey is conditional on there having been a child

of the marriage, which survived its birth, and was, for however sliort a time,

its mother's heir; and the right is strictly personal to the husband, so that

rents and fruits not levied by him cannot be demanded by his heir (liell's

Frin. s. 1608; Ersk. ii. 9. 55; MAulay, 1636, Mor. Diet. 3112).

E. Intestate Succession to Moveable Estate.—In intestate succession ta-

moveable estate, confirmation was formerly necessary, not only as an active-

title to recover the estate, but to vest the succession in the next of kin. If

one of the next of kin of an intestate died before confirmation, his repre-

sentatives lost the right to all share in the moveable property of the deceased)

intestate except the ipsa corpora of moveal)les which he had actually reduced

'

into possession (Er>k. Prln. iii. 9. 18). This was altered by the Act of 19th

July 1823 (4 Geo. iv. c. 98). The effect of this enactment is that the

beneficial interest in the succession vests ipso jure, upon the death of the

intestate, in tiiose who are next of kin at the date of the death, ami conse-

quently passes from them, though they should die before confirmation and

have never acquired possession of the property, to their representatives

(J/an7i, 1830, 8 S. 468 ; Frith, 1837, 15 S. 729). The right conferred by the.

Act on the rei.resentatives of next of kin dying before confirmation, a])pliea

not only to tlie immediate representatives of the next of kin, but to those \\ hose-

claim arises by transmission. Where, for examjile, the next of kin of the

deceased intestate was a married woman, and the beneficial interest had/

vested y/»'c mariti in her hnsband, who predeceased her, a brother of the-

husband and one of his next of kin was, on the dcatii of the wife uncon-

firmed, decerned as her representative to her ancestor's estate, without

having made up any intermediate title to his deceased brotlier (Bremner,

2nd Feb. 1883, rep. Currie on Fxecvfors, 2nd ed., p. 80).

E. Intestate Succession to Heritable Estate.— \\\ regard to tlic vesting of

heritable succession, at common law the heritable property possessed by

the ancestor on a personal title vested in the heir by general service only,

and heritable property in which the ancestor died infeft vested in the heir

only by infcftment, which might proceed either upon a special service 01?
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upon a precept or writ of dare constat from the superior. Until the heir

liad obtained a vested right by service, the property remained in herediiate

jacente of the deceased, and, in the event of the death of the heir without

completing a title, the right to take it up by service passed to the next

heir. To this general rule there were, however, exceptions in the case of

certain kinds of property in which the heir-apparent acquired a vested

right by mere survivance of the ancestor. The kinds of property which

vested in this way without service were titles of honour and hereditary

olhces (Ersk. iii. 8. 77; Coclchnrn, 1747, Mor. 150), rights under a lease

(Ersk. iii. 8. 77 ; Campbell, 1739, Mor. 14375 ; Boi/d, 1671, Mor. 14375
;

3furdoch, 1863, 1 M. 330), udal property in Orkney and Shetland (Bcatton,

•1832, 10 S. 286). Possession and apparency w^ere also in themselves

sufficient, without any other title, to vest the right to accruing reiits and

interest on heritable debts as well as to arrears of such rent and interest

(Ersk. iii. 8. 58; Weir, 1664, M. 5244; Hamilton, 1760, M. 5253 ; rev. 1767,

2 Pat. 137). Except as to these special subjects, apparency, even wdien

coupled with possession, did not vest the heritable property of the ancestor

in the heir entitled to the succession. The law on tljis subject has been

filtered by the Conveyancing (Scotland) Act, 1874, s. 9, vhich provides

.that a personal right to every estate in land descendible to heiis shall,

•without service or other procedure, vest in the heir entitled to succeed

thereto, by his survivance of tlie person to whom he is entitled to succeed.

The heritable estate, accordingly, now vetts in the heir i^jso jure, without

his completing a title, to the eflect that he transmits the right to his heir,

and that the property can be attached for his debts during his life or after

his death. Further, the heir can, from the date of the ancestor's death, sell

,lhe estate, though no right conveyed, or disposition made, by the heir, so far

-as it may prejudice his ancestor's creditors, is valid unless made and granted

~a full year after the ancestor's death (1661, c. 24). The enactment in sec. 9

applies to every estate descendible to heirs, and consequently applies to heirs

of provision and to heirs of provision and entail as well as to heirs-at-law

{M'Adam, 1879, 6 E. 1256). In the older law, under which the heir acquired

an indefeasible title to the ancestor's estate by service, the character of heir

was ascertained as at the date of the service to the deceased. Accordingly,

if the person serving was entitled to the character of heir at the date of

service, he could not be dispossessed, nor could his title be set aside in

consequence of the suljsequent birth of an heir nearer in blood to the

ancestor than himself, subject only to the qualification that an heir in ntcro

at the date of service was considered as already born, and thus excluded

from service the person for the time being holding the character of heir. In
the case of a nearer heir being in ntcro at the date of the service, the service

;Was not indeed void, but it was voidable (Wat, 1706, Mor. 14901). The
fact that a nearer heir, who was not in utcro at the date of the service, was
subsequently born, did not ground an action of reduction of the service of

the person possessing the cliaracter of heir at the date of his service at the
instance of the subsequently born nearer heir. This was settled in Grant
(1859, 22 D. 53), where a father succeeded and served heir to his only son
(there being no nearer heir in utcro), but, after an interval of two years,

a daughter was born to him, who, under the rules regulating heritable
succession, was the nearest heir to her deceased brother. The Court, how-
ever, refused to sustain a reduction of the father's service at the instance of
the daughter, inasmuch as she was not in ntcro at the date of the service.

Under the new principle introduced by sec. 9 of the 1874 Act, under which
rights of succession vest by mere survivance without service, the generally
accepted view is that the doctrine followed in Grant (supra) is applicable,
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and that the person possessing the character of heir at the date when the
succession opened cannot be deprived of the succession by the birth of a
nearer heir, who was nut in utero at the date of the ancestor's death. The
•rule is different in testate succession and in the case of persons taking under
tailzied destinations. There, on the principle that the will of the testator or

settlor must prevail, effect is given to the order of succession which he has
prescribed. Thus although an heir of entail has taken possession of an
estate under the entail, if a nearer heir comes into existence, the service

becomes of no effect, and the nearer heir has right to the estate from the

time of his birth, and may make up title to the estate as if there had been
no previous entry {Mountattvart, 1707, j\Ior. 14903; Macldnnon, 17G5, Mor.
5279 ;

Lorjan Home, 1880, 7 E. 1137).

II. Vesting of PiIgiits aeisixg under Testamentary Dispositions.

Cardinal Eule of Interpretation.—In determining whether a bene-

ficiary has a vested right, or merely a contingent interest, under a mortis

causa settlement, the cardinal rule is that effect is given to the intention

of the testator, as disclosed by his testamentary writings. " When the
question arises under a mortis causa settlement, whether the benefit given
is, or has become, a vested right, the intentions of the testator, in so far as

they can be discovered or reasonably inferred from the deed, taken as a
whole, and from the circumstances legitimately collected under which the

deed was made, should have effect given to them. That is the cardinal rule

and guide " (per Ld. Colonsay in Carldon, 18G7, 5 M. (H. L.) 151, at 153).

Since the fundamental principle is that vesting under a testament takes

place at the period meant and intended by the testator, it follows that the
fixing of the date of vesting is in each case a question of construction, the

testator's meaning and intention being gathered by a careful study of, and
by giving effect to, the language he has used. On this ground the value of

authority in questions of testamentary construction is frequently called in

question, for tlie reason that one man's nonsense affords no clue to another

man's nonsense. Xeveitheless, in view of the imjiortance of having the

meaning and effect of the words and language ordinarily used in testamentary

deeds settled for the guidance of conveyancers and testators in framing
deeds of settlement, the Courts, in construing wills, have laid down and
follow certain rules of interpretation. The effect of the rules of construction

is that, where certain words have received a particular interpretation by the

Courts, words not reasonably distinguishable will receive the same interpre-

tation when they occur again (M'Aljyinc, 1883, 10 E. 837). "When rules

are established and recognised, their justice or injustice in the abstract is of

less importance to the community than that the rules themselves should be

constant and invariable " (per Ld. Westbury in liaUton, 1862, 4 JNIacq. 397, at

405). The principles or rules of construction recognised in this branch of law
arc not, however, hard and fast rules. " Eules of construction are only guides

to the discovery of testamentaiy intention" (per Ld. IM'Laren in Bowman

s

Trs., 1898, 'lo E. 811, at 817). I'eing founded on presumed intention, they

arc not absolute and unbending, but are to be applied in order to give eflect

to, rather than to thwart, the intention of the testator (see per Ld. M'Laren
in Tristram, 1894, 22 E. 121, at 12G). While, then, authority has in many
ciiscs put a lechnical meaning on language, the principle that the meaning
and intention of the testator are not to be sacrificed to the certainty of the

law, yire.«crves the riiles of construction from being reduced to a set of

technicalities. " The object is to ascertain what the testator meant from

wliat he has said ; and any general rules arc not technical, but merely canons
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to be applied as the words may seem to requiie" (per Ld. J.-Cl. Moncreiff

in Jachson, 1876, 3 K. 627, at 629). Most questions of vesting fall to be

determined upon a balance of considerations, and the rides of construction

summarised in this article are,strictly speaking, little more than a collection

of reasons or arguments for or ogainst tlie diherent possible interpretations

of the meaning of testators.

In the legal construction of ordinary words of the English language, and

in drawing mferenccs as to the testator's purpose and intentiun from the

circumstances in which the will was made, and from the exigencies which

may be supposed to have led to the special form in which bequests or

provisions are cast, there is no technical ditference between the law of

Scotland and the law of England {Yonvg, 1862, 4 INIacq. 314, at p. 319 ;

Taylor, 1878, 5 II. (II. L.) 217, at p. 218; Miller, 1875, 2 E. (H. L.) 1, at

p. 10). Accordingly, English decisions on questions of vesting, where they

do not depend on any technical rule of English conveyancing, frequently

afibrd valuable aid in resolving ditticulties of interpretation.

Direct Mortis causa Disposition of Heritage or Moveables to

Grantees.—A usual mode of constituting a testamentary settlement of land

is by a direct disposition to the person or persons to whom the estate is

to be granted, with substitutions to heirs in the order in which they are

intended to take. The principles applicable to the construction of such

destinations are in many respects ditlerent from, and inapplicable to, the

determination of questiuns as to the vesting of beneficial interests under a

trust (see per Ld. M'Laren in Turner, 1894, 21 K. 563, at 567, and in

Tristram, 1894, 22 K 121, at 125). In a direct testamentary conveyance of

heritage the fee cannot be in suspense. " I know of no such thing as

suspension of vesting under a direct heritable destination in liferent and

fee, except the necessary suspension until a fiar is born " (per Ld. M'Laren

in Turner, 1894, 21 R 563, at p. 567). In a destination of heritable estate

to A. in liferent and to B., wliom lading to C. in fee, or to any number

of other substitutes in succession, the liferent and fee vest concurrently

in the liferenter and first named fiar who survives the testator. An effect

somewhat similar to postponement of vesting is got by the doctrine of a

fiduciary fee, in virtue of which, in a conveyance to a parent for his liferent

use allenarly and to his children, or the heirs of his body nascihiri, in fee,

a fiduciary fee vests in the parent in trust for b^^hoof of his children, each

of the children taking a vested interest at its birth. The construction of

destinations in direct mortis causa conveyances of heritage to strangers, or to

husband and wife, or to parent and child, and other usual forms, is fully

treated in separate articles. See Disposition; Succession; Heie; Sub-

stitution; Conjunct Rights ; Fee and Liferent; FiductapvY Fee. Again,

in a proper heritable destination the presumption is in favour of substitution
;

while in the case of a conveyance of moveables, and in the case of a trust

destination, whether the property held in trust be heritable or moveable, the

presumption is in favour of conditional institution (per Ld. Pres. Inglis in

ll^atsoii, 1884, 11 R. 444, at 450
;
per Ld. M'Laren in Turner, 1894, 21 R.

563, at 567). The effects of this distinction are fully considered s.v.

Substitution.

A direct mortis causa conveyance of moveables to the persons favoured

is an unusual mode of testamentary settlement.

Ordinary Testamentary Settlement : Effect of Quality of Estate,
Heritable or Moveable, on Vesting.—In the ordinary testamentary
settlement, in which the estate is disponed originally to trustees or passes

to an executor—who is merely a trustee for immediate distribution—the
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quality of the estate, i.e. whether it is heritable or moveable, while it is one

of the elements intluencing the decision of a case of vesting, is probably the

least important of these elements (per Ld. M'Laren in Hays Trs., 1890, 17

K. 961, at p. 963). In the usual case of a settlement of mixed heritable and

moveable estate, it is common to include the whole in one disposition to

trustees, who are directed to execute a conveyance of the heritable estate, or

of the residue, after fulfilment of the primary purposes of the trust, in favour

of the heir or heirs pointed o\it by the settlement. " In the numerous cases

of trust conveyance of mixed estate, heritable and moveable, it has been

generally assumed that the same principles of construction are api^licable

to the bequests. Whether these are charged on the aggregate estate, or are

of the nature of specific bequests of money or landed estate, or even where

the trust has relation to heritable estate exclusively, if the other conditions

of the trust are such as are consistent with vesting, the circumstance that

the trustees are directed to make a conveyance at a future period will not

interfere with the right of the beneficiary to the immediate enjoyment of

the estate" (per Ld. M'Laren in Hai/'s Trs., 1890, 17 R 961, at p. 963).

Since the rules as to the vesting of beneficial interests under trust disposi-

tions and settlements apply generally, whether these interests be heritable

or moveable, the special cases in which the quality of the estate affects the

question of vesting are most conveniently treated in course of dealing with

the rules applicable to different sets of circumstances.

Pkesumption is in favour of Vesting at the earliest possible Date,

i.£. A MORTE TESTATORis.— Where there is no provision or condition

postponing payment or conveyance beyond the period of the testator's

death, vesting takes place at the testator's death. Even where there is a

provision or condition postponing payment of the beneficial interests until

a period subsequent to the death of the testator, there is a general presump-

tion, based on the presumed intention of the testator, that vesting occurs at

the earliest possible date, i.e., in general, a mortc tcstatoris. " The general

rule of law as to bequests is that the right of fee given vests a morie

tcstatoris. That rule IkjKIs although a right of liferent is at the same time

given to another, and although that is done through the instrumentality of

a trust, and whether the fee be given to an individual nominatim or to

a class. The postponement of the period of payment till the death of a

liferentrix does not suspend the vesting, nor does the interposition of tlie

machinery of a trust for carrying into effect the intentions of the testator.

Indeed, the creation of a trust is a very usual mode of securing the interest

of a liferenter, where the right to the fee is nevertheless intended to vest

in tlie person, or class of persons, for whom it is destined. At one time

doubts were entertained as to the case where the settlement was by trust

deed to hold Ujv a liferenter and successive persons as iiars, but the tendency

of recent decisions in that class of cases, and indeed in almost all cases, has

been in favour of the vesting of the fee a morte tcstatoris, unless the terms of

the deed are such as to exclude that construction " (per Ld. Colonsay u\

Carleton, 1867, 5 M. (H. L.) 151, at 154).

Simihirly, where a testator, in order to define tlie persons to whom he is

making a gift, employs language commonly descriptive of a class a-scertam-

ablc at his own death—such an ex[)ression,for exami)le, as " iny next of kin"

he [^primdfacir, and in the absence of expressions indicating a dilleren

intention, understood to refer to the date of his death as the period at which

the persons whom he moans to favour are to be selected {Gregorys Trs.,

1889, 16 U. 10, per Ld. Wat.son, at p. 14, and authorities there cited).

The presumption in favour of vesting a mortc tcstatoris is uuusuall/
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strong ill the case of provisions to the testator's immediate children (per

Ld. J.-Cl. Moncreiff in Jackson, 1876, 3 E. 627). The presumption holds

whether the beneficiaries be individuals nominatim or a class (Carleton,

1865, 3 M. 514; aild. 1867, 5 M. (H. L.) 151 ; Matthew, 1844, 6 D. 718).

Thus in Forbes (1838, 16 S. 374)—a case referred to as a leading authority

in Cartcton (supra)—the direction was, after the death of the testator's

dauL^hter to whom a liferent was given, to i)ay the residue to the whole

children of her body, share and share alike. It was held that vesting took

place in the children a morte tcstatoris, and that vesting a morte was not

prevented by the circumstance that the bequest of the residue was conceived

in favour of a class of persons, and not in favour of certain individuals

nominatim (see per Ld. Corehouse in Forles, 1838, 16 S. 374, at 378 ; cf.

HicJding's Trs., 1898, 1 F. (H. L.) 7). Even where a legacy is givt-n, upon
the expiry of a liferent, to a class of persons, excepting the one of the class

who should succeed to certain lands, the right has been held to vest a morte

testatoris, notwithstanding the uncertainty in regard to the particular person

excluded {Douglas, 1864, 2 M. 1008; Cunningham, 1858, 20 D. 1214; cf.

Yeats, 1880, 8 E. 171 ; HaywarcCs Exrs., 1895, 22 E. 757 ; see as to vesting

in a class, infra, p. 97). Different portions or shares of an estate may vest

at different dates ; and though the vesting of one portion be postponed, that

does not prevent the vesting of another portion a morte tcstatoris {Kilgour,

1845,7 D. 451). There is, indeed, a certain presumption against there being

two periods of vesting under the same deed, but this is not an element of mucli
weiglit, as a testator often has reasons for fixing different periods of vesting

(see per Ld. Moncreiff in Figss's Trs., 1897, 25 E. 65, at 73). In many cases

legacies have been held to vest a morte tcstatoris, where the vesting of the
residue has been held to be postponed {e.g. Sanderson, 1873, 1 E. 96

;

Sterling, 1851, 14 D. 20 ; Yeats, 1880, 8 E. 171 ; cf. Famsay's Trs., 1876, 4
E. 243). It may even happen that one portion of a legacy or bequest may
vest at one period and another portion at another period. Thus in Home,
1807, Hume's Dec. 530, where one half of a bequest was made payable on
the marriage or majority of the legatee, and the other half on the death of

the liferenter, it was held, on the deatli of the legatee during minority and
before marriage, that the former half, being pendent on the arrival of a dies

incer^Ms, lapsed by the death of the legatee before that event, while the latter

half, being payable on a dies eertus, had vested in the legatee.

Where intestacy results from the failure of a testamentary provision,
the persons entitled to take are the heirs al intcstato of the testator at the
time of his death {Wilson's Trs., 1894,22 E. 62; cf. Campbell's Trs., ISO 1,

18 E. 992).

The Postponejient of Payment to an Event Certain doe.s not
PREVENT Vestkxg A MORTE TESTATORIS: LiFEUENT : ANNUITY.—A funda-
mental rule in the law of vesting— a rule taken from the Eoman law—is

that which distinguishes between the effect on vesting of the postponement
of a legacy or gift to an event certain to happen, and its postponement to
an event whicli is contingent or uncertain. (As to this distinction, see per
Ld. J.-Cl. Moncreiff in Jackson, 1876, 3 E. 627, at 629, and per Ld.
M'Laren in Cunningham, 1889, 17 E. 218, at p. 225.) The postponement of
the term of payment to an event certain to happen has of itself no effect
in preventing vesting a morte tcstatoris, or, in other words, does not of itself
import as a condition of the right that the payee shall survive the term of
payment. "In every executry estate some time must elapse before the
funds of tlie deceased can be realised, and sometimes, from the nature
of the investments, the interval may be considerable. But this does not
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prevent vesting from taking immediate effect. A postponed term of pay-

ment only affects vesting when it is adjected as a condition of the gift

itself, and is not merely a burden or qualification of the right. When a

testator postpones payment of the fee in order to provide for a temporary

and intermediate interest in the income or produce of the estate, such

as a liferent or an annuity, vesting takes place notwithstanding a movie

testaforis, because the interposed interest is only a burden on the gift. The

legacy is unconditional although the enjoyment of it is qualified. The

legacy vests, but only under the qualification that the legatee shall not be

entitled to demand payment until the specified time arrives " (per Ld. J.-Cl.

Moncreiff in Jadson, 1876, 3 E. G27, at 629). Instances of bequests held to

vest immediately, although payment was by the terms of the will postponed

to a dies ccrtus, are to be found in Finlaijs Trs., 1886, 13 E. 1052 (legacy

payable "twenty years after my decease"), in Archibald's Trs., 1882, 9 R
942 (residue payable " in or about the year 1892 "), and in the very numer-

ous cases in whicii payment is postponed till the death of some third person

who has a liferent. Inasmuch as death is certain, the postponement of the

enjoyment of a bequest till the death of a person who has a liferent of, or an

annuity provision from, the propei ty bequeathed, does not by itself postpone

vesting. (As regards a liferent not postponing vesting, see Wallace, 1807,

M. voce
'• Clause," App. No. 8 ; Maxwell, 1837, 15 S. 1010, per Ld. Corehouse,

p. 1016 ; Forles, 1838, 16 S. 374, per Ld. Corehouse at p. 377 ; Marchhanks,

1836, 14 S. 521; Cochrane, 1854,17 D. 103; Douglccs, 1864, 2 M. 1008;

Nimmo, 1864, 2 M. 1144; Carlcton, 1865, 3 M. 514; affd. 1867, 5 M.

<H L.) 151 ; Jackson, 1876, 3 E. 627 ; Hay's Trs., 1890, 17 E. 961; Home's

Trs., 1891, 18 E. 1138 ; Itoss' Trs., 1884, 12 E. 378 ; Duncans Trs., 1882, 9

E. 731; Scott's Trs., 1891, 18 E. 1194; Cunningham, 1889, 17 E. 218. As

to an a-.muitv, Purscll, 1855, 2 :Macq. 273; Watson, 1856, 18 D. 971 ; Kerr,

1858, 20 I). 562 ; Jacl:, 1874, 12 S. L. E. 42 ; Waters' Trs., 1884, 12 E. 253.)

It is presumed, where there is nothing in the settlement showing other

reasons for the postponement (as to these reasons, see iv/ra, pp. 81 et scq.),

that the only object of the testator in postponing the term of payment was to

secure the liferent or annuity; and, that not being a matter personal to the

legatee, the presumption is strong that the legacy is not conditional, and that

its enjoyment oidy is qualified (vide per Ld. J.-Cl. Moncreiff in Jackson, 1876,

3 E. 627, at 629). This presumption holds although a liferent be given to

one person and the fee to another and his children or issue or heirs (there

being no ulterior destination), for in this case the legatees of the second

order are considered, so far as a question of vesting is concerned, as persons

instituted in consequence of their being the natural successors of the

institute, and tlierefore as taking a riglit, which is subordinated to his and

is not intended to interfere with his acquisition of the fullest benefit which

it was pos.'ible f<»r the truster to give him consistently with the liferent

(vide per Ld. ^M'Laren in Hai/'s Tr^., 1890, 17 E. 961, at j). 965 ;
cf Carleton,

1867, 5 M. (IL L.) 151
,
prv Ld. Culonsay at 154. But, as to this, sec opinions

in nowmans Tr.^., 1899 (IL L.), 36 S. L. E. 959. Vide infra, pp. 91 ct scq.,

as to the effect of a destination over).

The i/iinriiilc that the poslponcn)ent of the cnjoyiiiciit of the fee by the

intorpo.siti(m of a liferent docs not in itself prevent vesting applies inde[»end-

ently of the number or succession of the life-interests, general or partial,

which may be interposed (Sniilh, 1834, 12 S. 646; Richardson, 1868, M.

<H. L.) 18"; Murray's Trs., 1887, 15 E. 233). Wlun' tliere are numerous life-

renters, the directions given by the testator as to the manner in which his

trustees are to dispo.se of the income set free by the death of one liferenter
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after another successively, until the period for distributing the capital among

the fiars arrive, do not readily allect the question of vesting (Duncan's Tr.,

1882, 9 R 731, vide per Ld. Young at p. 742). The principle of vesting a

morte, though payment is postponed till the expiratiun of a liferent, is not

aflected by "the circumstance that one of the liferenters has an interest in

the fee {Maxwell, 1837, 15 S. 1005).

It requires stronger language to show an intention to suspend vesting

when payment is postponed for the purpose of securing an annuity, which

is a mere burden on the annual revenue, than when the purpose in view in

postponing payment is the satisfaction of a liferent which exhausts the

annual revenue (per Ld. Chan. Cranworth in Furscll, 1855, 2 Macq.^ 273,

at p 27G
;
per Ld. J.-Cl. Moncreiff in Henderson's Trs., 1876, 3 E. 320, at

323; Watson, l^bQ, 18 D. 971; Kerr, 1858, 20 D. 562; Murray's Trs.,

1887, 15 E. 233). In determining whether an annuity suspends vesting,

it is' an important consideration that the charge on the fund for the

annuity exhausts the income or leaves only an inconsiderable margin. In

such a case the annuity has a similar effect to a liferent in postponing the

vesting {L'Amy, LS50, 13 D. 240; Dickson, 1851, 13 D. 074; Kerr, 1858,

20 D. 562). But if the capital is much greater than is necessary to secure

the annuity, the Court will not tie up the whole cnpital till the death of

the annuitant {Buchanan, 1877, 4 E. 754). Of course, if it appears from

other parts of the deed that the intention of the testator was that vesting

should be postponed till the death of the annuitant, effect is given to this

intention {Pearson, 1839, M'L. & Eob. 685 ; Provan, 1840, 2 D. 298 ; Scott,

1877, 4 E. 384). As to acceleration of payment, vide infra, p. 101.

Where Tp:stator explicitly fixes the Date of Vesting : Eule.—The

intention of the testator as to the period at which the beneficiaries are to

take a vested right may be explicitly stated in the testament. Where there

is such an express testamentary provision as to the date of vesting, the

Court, even where there are other clauses in the deed which in legal con-

struction point to a different period of vesting, will give effect to the express

declaration, on the principle that it is not admissible to Hx a period of

vesting, as a result of mere construction, different from that which the

testator has tixed in precise and unambiguous language (per Ld. Trayner in

Carruthcrss Tr., 1894, 21 E. 492, at p. 498; Bowes Trs., 1870, 42 Sc. Jur.

382; Duthies Trs., 1889, 16 E. 1002). Thus in Carruthcrss Tr. (1894, 21

E. 492) effect was given to a clause in the will declaring that " the share of

each child shall be a vested right at majority," although the result was
virtually to abrogate a clause of survivorship in the will; and in Smith's

Trs. (1894, 31 S. L. E. 538) a declaration in the will that vesting should

take place on the testator's death was given effect to, in spite of the

inference to be drawn from a conditional institution and clause of survivor-

ship in favour of vesting being postponed to the date of payment (cf. Bowes'

s

Trs., 1870, 42 Sc. Jur. 382).

Similarly, effect is given to a declaration by the testator that the

beneficiaries shall not have a vested interest until actual payment or

conveyance. Thus in Macdougall (1890, 17 E. 761) a testator conveyed his

estate to trustees, and directed them, on the death of himself and his wife,

on his youngest child attaining the age of forty, to divide his estate among
those of his children who should be then alive and the children of any who
might be dead, " declaring that the provisions under these presents shall

not vest in them till actual payment and conveyance, and if any one or

more of my children shall die before receiving payment or conveyance of

their share, and without leaving issue, such share shall be divided among
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my surviving children." The youngest son survived his father and
mother and attained the age of forty, hut died within six months thereafter,

before he had obtained actual payment of his share. It was held that the

testator's express declaration must be given eti'ect to, and as this declaration

was not merely tliat the shares should not vest until the time when they
were directed to be paid or conveyed, viz. upon the youngest child attaining

forty, but that the shares should not vest until actual payment and con-

veyance, the son at the date of his death had no vested right. Similarly,

in Hoicafs Trs. (18G9, 8 M. 337) the trustees were directed, at the expiry

of twelve months after the testator's decease, or as soon thereafter as they
might be able to realise the estate, and upon his youngest child attaining

the age of twenty-one, to divide the residue equally among his children.

The share of any child who should die before receiving payment was to

accrue to the survivors. All the children attained majority before the

testator's death and survived him for more than twelve months, but one of

his sons died two years after his father's death, before any division of the

residue had been made by the trustees. The Court held that the share of

this son had not vested, as he had died without receiving payment. Neither

in Macdougall {suina) nor in Hoicafs Trs. (supra) was there any allegation

that the division of the estate had been improperly postponed by the

trustees, or that the estate was in a condition to be divided before the date

of division (cf. Thorium, 183G, 14 S. 485 ; Sutherland's Trs., 1874, 2 E. 46
;

Ferricr, 1872, 10 Macph. 711 ; Johnson, 1879, L. IJ. 12 Ch. D. 639, per

Jessel, M. E.).

Exceptions.— ((<) Where the Declaration as to Vesting is Repugnant to other

Parts ofDeed.—A declaration as to the period of vesting, though most precise,

will not receive literal effect where it is obviously repugnant to the other

purposes of the trust. In such cases the declaration as to the time of

vesting is controlled by the other provisions of the deed, or, as it is put in

some cases, the declaration as to vesting is interpreted, not according to the

technical legal meaning of the term " vesting," but so as to give effect to the

true intention of tlie testator as manifested by the will as a whole. Thus
in Crooiii's Trs. (1859, 22 D. 45) the trust-deed provided that the shares of

residue, which was to be divided among three families, should vest when
the eldest legatee should attain majority, that being the period of division.

But with regard to one of the families, each member existing at the date of

division was to tahe a share not only for himself but also for other members
of the family who might subsequently be procreated; and, further, the

declaration as to the period of vesting was expressly qualilied by a substitu-

tinii in favmir (if the survivors of the family in (lucstion, in case any
individual meml^er of the family should predecease the term of payment
without issue. In order to give effect to these provisions, the term
"vesting" in the declaration fixing the period of vesting was, as regards

tills particular family, construed to mean simply that the share of the estate

falling to that family was to be set apart at that date for the family as a

class, although no ]iarticular tihare then vested in any individual member
of the family so as to be transmissible or assignable by liim. in Chambers'

Trs. (1898, 5 II. (II. L.) 151 ; 1897, 5 E. 97) the "testator directed his

trustees to hold the residue of his estate for behoof of his chiklren equally

among them, diiclariiig that the shares, which were ])ayable six months
after the testator's death, were to " vest at the testator's dcatii in those

children who survived him." Power was given to the trustees, if they

deemed fit, to post])one payment of the shares and to ap])ly the interest of

the shares, during tlie postponement, for behoof of the chiMi-cn, or l)y a deed
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under their hands to retain the shares, or any of them, vested in their own

persons, so as to restrict the right of the children to a liferent and settle the

fee of their shares on their issue. Certain payments to account of his share

were made to a son, but the balance of his share was arrested in the hands

of the trustees by certain creditors of the son. Subsequently the trustees

executed a deed of trust restricting the son's right to a liferent. It was

held by the House of Lords that, though the fund remaining in the hands

of the trustees had prior to the arrestment vested in the son, it was vested

in him subject to the condition that the trustees, acting on the power con-

ferred by the deed upon tliem, might divest him, and that this power of

divestiture had been validly exercised by the trustees.

(&) Where Term " Vest " is used in a Sense other than its usual Meaning.—
Again, the word " vest," as used by a testator in a declaration fixing the

period of vesting, may be used not in its ordinary legal meaning, but in the

sense of " be payable," and in such cases the Courts will construe the

declaration as to vesting in accordance with the testator's intention (Popham's

Trs., 1883, 10 E. 888 ; Young, 1862, 4 Macq. 314). As to the different

significations of the term '' vest," vide siqjra, p. GG.

(c) Where the Maxim Quod fieri debet infe.ctum valet applies.—When
there has been unreasonable delay on the part of trustees in conveying,

or making payments, to the beneficiaries, there is room for the application

of the maxim quodjicri dehet infectvm vcdct, so that what ought to have been

done according to the direction of the testator is held to have been done.

Accordingly, where a testator declares that the right shall vest at the date

of payment, the right is held to be vested in the beneficiary from the date

at which he is entitled to payment in terms of the will, and vesting is not

postponed until the actual receipt of payment. In other words, where the

maxim quod fieri debet infectiim valet applies, the expresssion " date of

payment," in a declaration fixing the vesting at the date of payment, or the

expression " before receiving payment," in a declaration that rights shall

not vest before receiving payment, is construed not as referring to the time

at which payment is actually made, but only to the time when the payment
ought to be made {Maclean's ^rs., 1889, 16 K. 1095; Chalmers, 1882, 9 E.

743; Smith's Trs., 1883, 10 E. 1144; MElmail, 1888, 16E.47; Seott,imi,

4 E. 384; Love's Trs., 1879, 7 E. 410; Ferrier, 1872, 10 M. 711 ; Simpson's

Trs., 1889, 17 E. 248 ; Farl of Stair, 1826, 2 W. & S. 414: ; Dickson's Tutors,

1853, 16 D. 1).

Where the will bears that shares shall vest only at the period of

payment, and the testator has named no specific date for payment, the

time at which, under the maxim, payment ought to have been made, is

the time when the trustees were, or ought to have been, in a position to

divide the bulk of the estate, and, accordingly, the rights of the bene-
ficiaries vest at that date, although there has not been actual payment of

any part. Thus in Love's Trs., 1879, 7 E. 410, a testator directed his

trustees to realise his moveable estate and ascertain the value of his

heritable estate, and to divide the residue of his whole heritable and
moveable property into three equal portions, to be held in trust for his

three sons, declaring that the shares should not vest to the effect of
being transmissible to the heirs of the beneficiaries until conveyances were
granted in their favour. The three sons survived the testator and were
his only surviving and acting trustees. They retained the whole estate

undivided for eighteen years, when the eldest son died without having
received any conveyance of the property destined to him by his father's

settlement. It was held that, as the eldest son had survived the date
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when division should have taken place, and when he ought to have

received a conveyance of his share, a tripartite division had taken effect

and the eldest son's share was vested in him. "The trustees were bound,

with all convenient speed, to ascertain the amount of the debts and the

values of the heritable properties, and then to convey their three shares to

the three sons ; and as soon as the period arrived when that could have

been effected, from that period I apprehend that the three shares vested

absolutelv in the three sons, and that whether the conveyance was actually

made or not, according to a principle long settled " (per Ld. Pres. Inglis in

Love's Trs., 1879, 7 E. 410, at 415). When a testator has directed a thing

to be done, without specifying the time at which it is to be done, it must

be done within a reasonable time, and a " reasonable time," in several

cases, has been construed to mean within a year after his death (Farl of
Stair, 1S2Q, 2W. & S. 414; Dickson's Tutors, 1853, IG D. 1); so that where

a testator has directed bis trustees to pay their shares to beneficiaries,

without specifying the time of payment, and, furtlier, has fixed the date

of payment as the period of vesting, the shares vest after the lapse of a

ye:ir from the testator's death, irrespective of whether payment has, or has

not, been made at that date (see per Ld. Deas in Love's Trs., 1879, 7 E. 410,

at 417). More recently, however, in cases of this sort, where a testator

has fixed the date of payment as the period of vesting, the Courts, in

determining whether there has been unreasonable delay on the part of the

trustees in making payment, take into consideration the nature of the

testator's estate, i.e. whether the bulk of it is easily realisable, or whether

tlie bulk of it is of such a character that it cannot be ingathered and

divided except after a long period of administration. The rights of the

beneficiaries vest, in virtue of the testator's declaration, as soon as the

period arrives at which the trustees might with ordinary diligence have

got the bulk of the estate into a condition fit to be divided, and delay by

the trustees in the performance of that duty does not postpone vesting

{Maclean's Trs., 1889, 16 E. 1005). "If the estate is in the hands of the

trustees, fit for division and capable of division, then it is the duty of the

trustees to divide ; and if that duty is imposed upon them, then mere

delay in the performance of that duty will make no difference in the rights

of parties, because they were under an obligation to divide as soon as they

could, and therefore the period of payment being fixed as the date of

vesting merely means that when the period has arrived at which the

trustees are in a condition to divide, then the right shall vest" (per Ld.

Pres. Inglis in Maclean's Trs., 1889, IG E. 1095, at 1101).

Where, on the other hand, the testator mentions a time at which a

beneficiary's share is to be paid, e.g. at majority or on marriage, and at the

same time declares that the date of vesting is to be the date of payment,

or provides that the sliare in question shall go to others if the beneficiary

die before receiving payment, the time at which, under the maxim quod

debet fieri infectum valet, payment ought to be made is the date of payment
mf-ntioncd in the will, and that, accordingly, is tlie time at which vesting

takes place, whether or not payment is then actually made (Chcdmcrs' Trs.,

1S82, 9 II. 743 ; Strd's Trs., 1888, IG E. 204, at p. 209 ; Maclean's Trs., 1889,

IG E. 1095). Thus in Chalmers' Trs. (supra) a share of the residue of an estate

was, under a mutual settlement of two spouses, bequeathed, on the death of

the survivor, to a grandson, " payalde on his attaining tlie age of twenty-

one " years, it being furtlier provided tliat in case he "sliould die previous

to payment " the sliare was to be divided among certain otlier beneficiaries.

The grandson attained the age of twenty-one, but died (eighteen days after
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the surviv^or of the spouse) before receiving payment. It was held that

the words " previous to payment " referred not to the actual payment, but

to the time specitied as that at which the share was payable, viz. the

attainment of twenty-one years, and therefore that the share had vested.

Where the testator expressly or impliedly fixes the date of payment

or division as the period of vesting, and leaves it in the discretion of his

trustees to determine the date of payment or division, the same principle

is applied, i.e. the period of vesting is not the date of the actual division,

but the earliest period at which the trustees might, in the exercise of

their powers, have brought about a division. Thus in Scott v. Scott's

Executrix, 1877, 4 II. 384, a truster, whose estate consisted of heritage

burdened witli heritable debt, directed his trustees on the decease of

his widow, and as soon as tlie whole heritable debts should be paid off,

to convert the estate into money and divide it among his children, sub-

stituting the issue of children dying before the period of division to their

parents, and with a survivorship clause referring to the same period.

The period of division was left in the discretion of the trustees, who were

given a power either to sell tlie heritage after the widow's death, under

burden of the debts affecting it, or to accumulate funds to extinguish the

said debts. On the widow's death the estate lemained burdened with the

debts, and the trustees for some years held the property and accumulated the

revenue to clear off the debts, but before the debts were wholly cleared

off they sold the property under burden of the remaining debts. It was
held that vesting took place at the date of the widow's death, being the

earliest period at which the trustees might, in the exercise of their dis-

cretionary powers, have fixed the division, and was not postponed till the

exercise of these powers. " I am certainly not aware," observed Ld. Pres.

Inglis in Scott (supra), " of any case where an absolute discretion has been

given to trustees, in which vesting has been held to depend upon the

jDcriod of the exercise of that discretion by the trustees." Again, where
trustees were directed to pay a beneficiary his share by such instalments

as they should see fit, there being a general declaration that the testa-

mentary provisions should not vest until the respective terms of payment,
it was held that the share of the beneficiary vested in him as soon as the

estate was realised, though the period of the actual payment of the in-

stalments, and the amount of each instalment, were left to the discretion

of the trustees {M'Elmail, 1888, 16 E. 47; cf. Hunters Trs., 1888, 15 E.

2>%^,prcescrtim per Ld. Pres. Inglis at p. 406 ; Jamicson, 1872, 10 M. 755).

The cases in which the powers of the trustees extend merely to the fixing

of the period of payment, and the period of payment is declared to be the

date of vesting,—these being the cases with which we are now dealing,

—

must be carefully distinguished from those cases in which powers are

conferred on the trustees to restiict or withhold or otherwise dispose of

the fund bequeathed to a beneficiary. Cases of this latter sort fall into

two categories: (1) If by the terms of the settlement there is an absolute

gift, the vesting of the provision in the beneficiary is not postponed. The
discretionary powers granted to the trustees are valid, if consistent with
the gift, but, if repugnant to the gift, are ineffectual, being regarded as

attempts to cut down or derogate from a fully vested right of fee (the

cases on this subject are treated infra, pp. 88 et scq.) ; or (2) if, by the
absence of direct words of gift or from the other terms of the settlement,
it is not made clear that the fee is vested in tlie beneficiarv, the arantinff
of discretionary powers of restriction or powers of disposal to trustees is

effectual; and, in so far as vesting is concerned, the exercise or non-
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exercise Ly the trustees of their discretionary powers is a contingency in

event, the effect of which is to postpone vesting till the discretion is

exercised (Patersons Tr., 1870, 8 M. 449 ; Eobertson, 1858, 20 D. 989

;

Iluirs Trs., 1895, 22 E. 553; White's Trs., 1896, 23 E. 836 ;
Bussell, 1897,

24 E. 666 ; Chambers' Trs., 1877, 5 E. 97 ; 1878, 5 E. (H. L.) 151 ; Haldane's

Trs., 1890, 17 E. 385; and other cases collected infra, pp. 87 et seq.).

Where trustees were directed to determine whether it was expedient

to give a beneficiary command of his beneficial interest, and, if they

thouglit it expedient to do so, to pay it unconditionally, but, if they

thought it inexpedient to do so, to restrict his interest to an alimentary

liferent, there being a destination over to the next of kin of the testator

and his wife in the event of the beneficiary dying without issue and

without receiving payment, it was held ultra vires of the trustees to

determine that the share should be placed under restriction and then

to convey it to the beneficiary. Accordingly, on the death of the

beneficiary without issue, the Court held that, applying the maxim qnocl

fieri debet infection vcdct, the beneficiary had right to no more than an

alimentary liferent, and that his share was vested in the next of kin of the

testator and his wife {M'KicoTs Executrix, 1893, 20 E. 386).

Contingency both in Time and Event.— Where a bequest is con-

tingent both in time and event, survivance of the term of payment is

a c'ondition of the bequest itself, and there is no right on the part of

the beneficiary unless and until the condition is fulfilled. In the case,

previously dealt with {ride supra, p. 74), where payment is postponed

merely to secure the annuity or liferent interest of a third party, vesting

is not thereby suspended, because, although there is a doubt as to when

the fund will be set free for distribution, there is no doubt either as to

the occurrence of the event or as to the person or persons who shall

have a right to payment in the end; but where the right is conferred

subject to a contingency personal to the legatee, there is a real un-

certainty as to the event and as to the person or persons who may

ultimately be in right of the bequest. Questions of conditional vesting,

consequently, generally resolve into the inquiry, whether the conditions

have relation only to the time or mode of payment, and so are, consist-

ent with the existence of a vested right in the person of the legatee,

or whether they are intended to condition the right of the legatee,

so tliat no riglit is given until the condition is purified {ride per Ld.

IM'Laren in MacJcinnon's Trs., 1897, 24 E. 981, at 985). Where the

contingency in event is referable merely to the period of the testator's

death, vesting is clearly not postponed, but takes place a morte {Peacock's

Trs., 1885, 12 E. 878 ; Wood, 1896, 24 E. 105).

A. Mojoritij or Marriage.—" ^VhevQ the right is made conditional on a

contingency personal to the legatee, such as marriage or arrival at majority,

events or dates uncertain, which may never take place, there is a presump-

tion, tliough not insuperable, that vesting or right to take was intended to

be suspended until the occurrence of the contingency" (per Ld. Colonsay in

Carlclon, 1867, 5 M. (H. L.) 151). In these circumstances the^nuixnu

aj.plies, dies incerius conditionem in testamcnto facit {Dig. 35. 1. 75. ])r.).

In the older cases this maxim was applied generally, it l)eing held that

the fact tliat a legacy was payable at an uncertain period, which might

never arrive, such as majority or marriage, created a strong presumption

8. E.—VOL. XIII.
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1814, F. C.—the case of an antenuptial marriage contract). The application

of the maxim in Koman law was, however, subject to very important

limitations {vide, e.g., Dig. 35. 1. 85 ; 36. 1. 46 ; Cod. 6. 53. 5). The main

qualification was that where the uncertain term, i.e. the term which may
or may not arrive, is adjected not to the testamentary gift itself, but merely

to the payment or enjoyment of it, the legatee's survivance of that term

was not a condition of his right. Conditioni similis est dies incerlus, nisi

fantum solutionis non oUigationis morandcc gratia adjectiis sit (Voet, Comm.
bk. 28, tit. 7, s. 32). In Alves Trs. (1874, 1 E. 969) this distinction was

accepted as part of the law of Scotland. " It cannot be doubted that, befoie

the uncertain term can operate as a condition of the gift, it must be attached

or adjected to the gift, and that an uncertain term may be attached to the

payment of a gift while the gift itself is intended to take effect and to vest at

the testator's death " (per Ld. Moncreiff in Alves' Trs., 1874, 1 E. 969, at 972).

In Alves Trs. (1874, 1 E. 969) the testator directed his trustees to hold

his heritable estate in trust, and to "convey and make over the same to A.,

upon his attaining the years of majority, his heirs and assigns for ever."

The testator further appointed A. residuary legatee, and directed the trustees,

on A. attaining the age of twenty-one, to convey to him, his heirs and
assigns, the whole residue of the estate not otherwise specifically disposed of.

It was held that both the heritable and moveable estate vested in A. a morte

testatoris, in respect that, on the construction of the whole deed, the

uncertain term, i.e. the attainment of majority, was adjected for the

benefit solely of A., with the object merely of delaying payment of tlie

bequest and not of postponing vesting. Lord Moncreiff, after explaining

that an uncertain term cannot operate as a condition of the gift, unless it

is attached to the gift, and that an uncertain term may be attached to

the payment of a gift while the gift itself is intended to take effect

and to vest at the testator's death, observed :
—

" One main element in

determining how far an uncertain term is adjected as a condition of a

legacy is to consider who is burdened by the legacy, and in whose favour

the condition is conceived. An ulterior destination of a specific legacy will

go far to solve the question against the legatee, while a bequest of residue

to a third party will have a similar, but by no means so conclusive an
effect. But if no one but the heir-at-law, or the next of kin, succeeding ah

intestato, is burdened by the legacy or benefited by the alleged condition,

the presumption will be strongly the other way " (per Ld. J.-Cl. Moncreiff
in Alves' Trs., 1894, 1 E. 969, at 972 ; cf. Balston, 1842, 4 D. 1496).

A distinction has been taken between the effect on vesting of a direction

to pay to children when the youngest attains twenty-one years, and the effect

of a direction to pay to children as each attains the age of twenty-one. A
direction of the former kind is more readily construed as inferring that the
arrival of the time of payment is a condition of the right ; in the latter case
the condition is regarded as merely administrative and as being imposed for

the benefit of the children, so that it is consistent with the existence of a
vested right (cf. Ada77is' Trs., 1896, 23 E. 828, with 3IacJcinnons Trs.,

1897, 24 E. 981). In Boives' Tr. (1870, 42 Sc. Jur. 382), in virtue of an
express declaration in the will as to the date of vesting, it was held that,

while payment was not to be made till the youngest child attained majority,
vesting took place in each child on him or her attaining majority or being
married. It is favourable to the view that an uncertain term is simply
attached to the payment of the gift, and is not adjected to the gift itself so
as to postpone vesting, where there is in the first instance an unqualified
gift of the share {Miller, 1875, 2 E. (H. L.) 1 ; Hayward's Exr., 1895, 22 E.
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757) ; or where the share of the beneficiary is at once separated off from the

rest of the estate (of. Waters' Trs., 1884, 12 R. 253, where the trustees

were directed to " hold and divide " the estate for the children, each child's

share being held from the first separately, though payable only on their

attaining twenty-five years. This was effectual to bring about vesting a

morte, though there was a destination over to the issue of a predeceasing

child. Vide prccsertim, per Ld. Moncreiff at p. 255); or, even in cases in

which there is no gift apart from the direction to pay at majority or

marriage, where there is a direction for the intermediate payment of interest

to the beneficiaries or an authority to make advances to the beneficiaries

out of capital (Matthew, 1844, 6 D. 718; Kennedy, 1841, 3 D. 1266;

Mackinnons ^rs., 1897, 24 E. 981; Nolan, 1866, 5 M. 153; Wilson's Trs.,

1878, 5 E. 697; Ralston, 1842, 4 D. 1496; but see Fyfes Trs., 1890, 17 E.

450, and Adams Trs., 1896, 23 E. 828) ; or where there is a destination to

the heirs and assignees of the beneficiary, for the power of testing on, and

assigning, his share points strongly to its having vested (Clark's Exrs.,

1851, 14 D. 141, per Ld. Fullerton at p. 145 ; Henderson, 1841, 3 D. 548

;

but see Torrie, 1832, 10 S. 597). On the other hand, where the direction

to pay at a dies incertus is accompanied l>y a survivorship clause (Greig,

1833, 6 W. & S. 406; Campbell, 1840, 2 D. 1084; Walker, 1859, 21 L>.

286 ; j\rAlpine, 1883, 10 E. 837 ; see cases infra, p. 84), or by a destination

over (see cases infra, pp. 91 c^ scq.), or where payment is to be made to a

family, whom failing to conditional institutes (Blackwood, 1833, 11 S. 443;

Steivart's Trs., 1851, 13 D. 1386; iVitchell, 1865, 3 M. 721; Peacock's Trs.,

1885, 12 E. 878), or where it is left to the discretion of trustees whether

to pay, or to withhold or limit the bequests, on the arrival of the dies

incertus (see cases infra, p. 87), there is a strong presumption that the

vesting is postponed.

Wliere a bequest is to be paid either at a dies ccrtus or a dies incertus, as

in the event either of the death or marriage of a liferenter, there is really no

contingency of event, since one at least of the events must happen, and

accordingly the bequest vests a morte (Mackintosh, 1872, 10 M. 933). In

Home, 1807, Hume's Dec. 530, certain bequests were made to children of the

testator, one half being due and payable at their respective majority or

marriage, and the other half after the death of the testator's wife. One of

the children died during minority and before marriage, survived by her

motlier. It was held that there was a good claim by her next of kin for

the half of her bequest which depended on her mother's death, since, that

event being certain, the half in question had vested a morte; but that the

other half had lapsed, inasmuch as it was dependent on a dies incertus,^ viz.

the legatee's majority or marriage, which in point of fact had never arrived.

In JUcve's Exr. (1892, 19 E. 1013) legacies to each of the testator's daughters

were to be paid "after the death of my wife and after the death or marriage

of all my daughters but one," tliere being a provision that the issue of a

predeceasing daugliter should take their motlier's share. The testator was

survived by his widow and three daughters. After the widow's deatli, one

of tlie daughters died, leaving issue, and a second daughter, IL, died

unmarried. The Court, in holding that H.'s legacy had not vested in her,

went maiidy on tlie grounds that the trustees could i)ay to no daugliter but

one, and that until the death of II. it was uncertain who shoukl be that one,

and that to hold that II. had a vested interest meant interpreting the will

as providing that a legacy was to be paid to a daughter on that daughter's

deatli—an interpretation to be avoided if possible.

B. Words of Survivorship.— \\ox^)i^ of survivorship are primarily and
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presumably referable to the period of tlistril)ution, and have the effect of

postponiiiji; vesting, unless a contrary intention is expressed or impliecl.

The word "survivor," like other terms in a testament, is construed in

accordance with its literal acceptation, unless it appears from the context

or from other parts of the will that the literal sense does not express the

testator's meaning, and that he intended to do something different from

what a literal iiiterpretation of the term "survivor" would infer. In

such exceptional cases the word "survivor" is construed as synonymous

with "other" (Rammy's Trs., 1876, 4 11. 243; TFaite, 1872, L. E. 8 Ch.

App. 70; JFaJce, 187G, L. K. 2 Ch. D. 348. The principle of these English

decisions was approved by Ld. Kinnear in Ward, 1893, 20 E. 949, at

pp. 952, 953. It is an element pointing to the word " survivor " being

used in the sense of " other," that the literal interpretation of the word

would involve intestacy—per Ld. Shand in Forrcsfs Trs., 1884, 12 E. 389,

at ]). 393 ; Wajxl, 1893, 20 E. 949 ; Wilmot, 1802, 8 Ves. 10 ; Eairsten'»

Jud. Fact., 1891, 18 E. 1158). In the ordinary case, however, where

there is a clause of survivorship, whether it be in the form of a destination

to named legatees, subject to a declaration that the shares of those who
may die without leaving issue shall go to the survivors, or simply in the

form of a destination to the surviving individuals of a class, or where the

estate is given to survivors on the I'ailure of the institute, the event of

survivance is taken primarily as referable to the period of distribution, so that

vesting is postponed to tiiat period. The reason is that before that period

it is necessarily uncertain who the persons are who are to benefit by the

bequest. The leading authority usually referred to as establishing this

doctrine is Young v. Rohertson (1860, 22 D. 1527; rev. 1862, 4 Macq. 314),

and the principle has been recognised in many succeeding cases (see, e.cj.^

Vines, 1860, 22 D. 1436 ; J/f/rose,"l869, 7 Macph. 1050; Howat's Trs., 1869,

8 Macph. 337; Mwirhcad, 1887, 15 E. 254; rev. 1890, 17 E. (H. L) 45

;

i^or&cs, 1890, 18 E. 230 ; Blackburn's ^rs., 1896, 23 E. 698; Ciiminr/'s Tr.,

1896, 24 E. 153; Mxdrs Trs., 1895, 22 E. 553; Stirling s Trs., 1898,

36 S. L. E. 194). In Young {supra) a testator conveyed his whole estate

to trustees, directing them to pay the income to his wife if she should

survive him, and on her death to account for, pay and divide or convey
the residue to named grand-nephews and grand-nieces " equally, or share

and share alike, and to their respective heirs or assignees, declaring

that if any of said residuary legatees shall die without leaving lawful

issue before his or her share vest in the party or parties so deceasing,

the same shall belong to, and be divided equally, or share and share
alike, among the survivors." The House of Lords held that in view of

this clause of survivorship, vesting did not take place until the death of

the testator's widow, i.e. the period of distribution, and consequently that

one of the residuary legatees who survived the testator, but died in the
lifetime of the liferentrix, had no vested right. " It is a settled rule of

construction that words of survivorship occurring in a settlement (that is,

in a will) should be referred to the period appointed by that settlement for

the payment or distribution of the subject-matter of the gift. That un-
doubtedly is the rule now finally established in this country, and it has
been ascertained from the authorities which have been cited at the bar that^

the rule was in existence in Scotland even before it was finally recognised
in this country" (per Ld. Westbury in Young, 1862, 4 Macq. 314, at 319).
Where the distribution of the estate is appointed to be made at the death
of the testator, or, in the case of a marriage contract, at the dissolution of
the marriage, a provision as to survivorship can, of course, only be intended
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to provide for the event of one or more of the beneficiaries dying during

the lifetime of the testator, or before the dissolution of the marriage. But,

as explained by Ld. "Westbury in Young (siq^m), " if a testator gives a life

estate in a sum of money, or in the residue of his estate, and at the expira-

tion of that life estate directs the money to be paid, or the residue to be

divided among a number of objects, and then refers to the possibility of

some one or more of those persons dying, without specifying the time, and

directs in that event the payment or distribution to be made among the

survivors, it is understood by the law that he means the contingency to

extend over the whole period of time that must elapse before the payment

or distribution takes place. The result, therefore, is that in such a gift the

survivors are to be ascertained in like manner by a reference to the period

of distribution, namely, the expiration of the life estate." In cases of this

sort, clearly there is a real doubt as to the particular individuals to

whom payment is to be made, and this inlierent contingency remains during

the whole period that elapses before the period of distribution. Where
payment is postponed, a general declaration that, if any of the beneficiaries

should predecease the term of payment, their provisions should lapse

and become part of the residue unless in the event of the predeceaser

leaving issue, applies to provisions of heritage as well as to provisions of

moveables (Muirhcad, 1890, 17 K. (II. L.) 45; following Buchanan, 1862,

4 JNIacq. 374).

Where there is a liferent and a reference to another period of division as

\vcll, c/j. if, subject to a liferent to A., there is a gift to a class to be paid

on their attaining majority, with a clause of survivorship, the question

arises whether the survivorship is to be referred to the death of the life-

renter, or the attainment of majority. The only rule in such cases is

that the clause of survivorship refers most naturally to the words with

which it is placed in immediate connection {M'Alpine, 1883, 10 E. 837),

or to the event upon which the devolution to survivors is to take place

{Ward, 1893, 20 II 949). Instances of cases in which the period to

which the condition of survivance has relation is pointed out by the will

itself are found in Mitchell, 18G5, 3 M. 721; Ho<iersons Trs., 1865, 3 M.

084. Where a truster be([ueathed the liferent of his estate to his widow,

and directed that " on her decease " the estate should be conveyed in fee

to his nephew A., " in case of his survivance of me," it was held that these

words imported that if A. survived the truster, the estate was to vest in

liim, although he was not to come into licnefit-ial enjoyment of it until

the death of the lifrrentrix {Camphll, 18ti6, 5 ]\I. 206). Where a liferent

13 given to a plurality of persons, jointly or successively, the general pre-

sumption is that a clause of survivorsliip has reference to the death of

the longest liver of the liferenters (Buchanan, 1830, 8 S. 516; Vines, 1860,

22 \). 1436; Ruherison, 1858, 20 D. 989, ride per Ld. Ivory at p. 993;

cf. re Fox's Will, 1865. 35 Beav. 163).

If the liferenter dies in the. lifi'time of the testator, the survivors are

of course fixed at the testator's (h'alh. Again, although, by the operation

of a clause of survivorship, vesting is ])ostponed till the period of distribu-

tion while there remain in life more tiian one of the persons immediately

favoured, yet if all the Icneliciaries but one sIk add eitiier die or renounce

the succession before the arrival of the period of distribution, the sole

.survivin;^' beneficiary takes an immediate vested int(;rest from the time

tliat the contingency as to tlu; interests, which was the obstacle to vesting,

ia removed (Foulis, 1857, 19 I). 362; Thomson, IH.'io, 2 S. & M'L. 305;

Machie, 1876, 13 S. I. K. 368, Lindsay, 1885, 12 K. 964). Upon the
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same principle, \vhere the issue of such legatees as may die leaving issue

are called to the succession along with the surviving original legatees, the

succession vests absolutely in sucli issue on the death of all the original

legatees, even if that event should occur before the arrival of the period

of distribution (Cattwmrh, 1858, 20 1). 1206; MaitlancVs Trs., 1861, 23 D.

732 ; Lindsays Trs., 1885, 12 K. 964). This does not hold where there is

an ulterior destination, in addition to the clause of survivorship {Bcgg's

Trs., 1899, 36 S. L. E. 382). Further, if at any time the event to which
the survivorship clause refers, or, in other words, the condition which

siispends vesting, becomes impossible, vesting immediately takes place in

the beneficiaries surviving at that time, though the date fixed for payment
may not have arrived {Mackie, 1876, 13 S. L. E. 368; Furves's Trs.", 1898,

25 E. 1084). The rule that survivorship has reference to the period of

distribution applies only to express clauses of survivorship, and does

not apply to the survivorship implied by law in legacies to a class

{Douglas' Trs., 1864, 2 M. 1008; Romanes, 1865, 3 M. 348). Where a

legacy is left to several persons jointly, or to a class of persons, survivor-

ship is implied in respect that it is presumed that the testator intended

that any one of them should take the subject rather than his heirs-at-law

;

but the implication of survivorship in this case, being merely for the purpose
of avoiding a lapse by one of the joint legatees dying before the testator,

ceases at the testator's death, and ihe legacy vests on that event (M'Laren
on Wills, 3rd ed., i. 649).

The presumption that a clause of survivorship refers to the period of

distribution is, in the absence of a liferent, excluded by slight evidence
of a contrary intention in the deed. Where, for example, a testator

directed his trustees, twelve months after his death, to divide and
pay the residue of his estate equally to his children, their heirs and
assignees respectively, with a survivorship clause and a conditional
institution of the issue of a predeceaser, it was held that the children's

share of the residue vested a morte upon the grounds that there was
no liferent to be protected, that the postponement of payment for

twelve months was merely for administrative purposes, i.e. to allow the
estate to be realise'!, and that duiing the whole period for which the
estate was retained by the trustees the income was to be paid to the
children (JFoof^, 1896, 24 E. 105). Where the purpose for which the
distribution is postponed is to secure payment of an annuity, the presump-
tion tliat a condition of survivorship has reference to the date of payment,
and not to the death of the testator, is not so strong as it is where the
purpose for which the distribution is postponed is to secure a liferent (Pursell,

1855, 2 Macq. 273, per Ld. Ch. Cranworth at p. 276; Wafsooi, 1856, 18 D.
971 ; but see Johnston, 1840, 2 D. 1038). Thus where a testator directed
his trustees to pay an annuity to liis widow, and the surplus income of his
estate to his three sons, and to divide the residue equally among his three
sons or the survivors of them at sucli times and in such a manner as his
trustees might think proper, it was held that the survivorship clause applied
to the date of the testator's death, and not to the date of the death of the
testator's widow, because it was in the power of the trustees to make a
division at any time alter the death of the testator that they thou^dit
proper {Henderon's Trs., 1876, 3 E. 320, per Ld. J.-Cl. Moncreiff at p. 324).
Other cases ni which the ordinary rule, that words of survivorship are
referable to the period of distribution and have the effect of postponing
vesting to that time, was held to be inconsistent with the intention of the
testator, express or implied, in other parts of the will are : Lonrs Trs., 1870,
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42 Sc. Jiir. 382 (per Ld. Kinlocli at 385) ; CampMVs Trs., 1866, 5 Macpli.

206 ; Sutherland's Trs., 1874, 2 E. 46.

C. Exercise of Power of Disposal or of Restriction ly Trustees.—Where
discretionaiy powers are conferred on trustees of disposing of, or restricting,

the shares of beneficiaries, the exercise or non-exercise of these powers may
constitute a contingency of event operating a suspension of vesting, which

would otherwise have taken place. It falls to be determined in each case,

by the terms of the deed and of the directions given by the testator,

(1) whether the discretionary powers given to the trustees are such as to

render the beneficiaries' right dependent on the exercise of the power of

the trustees, so that vesting is suspended (see cases infra) ; or (2) whether,

in virtue of there being an original absolute gift, the right of the bene-

ficiaries is independent of the exercise or non-exercise of the discretionary

powers by the trustees, so that the exercise or non-exercise of the powers

by the trustees is not an inherent condition of the gift, and vesting is not

suspended (see cases infra, pp. 88 et scq.).

(1) Where Discretionary Powers suspend Vesting.—It is clear that where

there are no direct words of gift, so that the only right given to the bene-

ficiaries is dependent on the exercise of their discretion by the trustees, vest-

ing is suspended till the exercise of this discretion. Thus in Smith's Trs. (1883,

10 \\. 1144), where trustees were directed to invest a sum for the testator's;

nephew, and to give it to him in such sums and ways as they thought best,

it was held that no right had vested in the nephew, who survived the testator

but died before having received anytliing from the trust estate. Similarly,,

where trustees were directed to " hold and retain, or pay, invest, and apply
"'

the residue of a testator's estate for behoof of his uncles and aunts equally

among them, and were given full discretionary power in regard to the-

disposal of the share falling to any of the legatees either to pay the capital

to him or to invest the share in their own names for his behoof and apply

the income for his benefit, it was held that the share of a legatee, who died

wliile his share was still retained by the trustees in their own hands, had

not vested in him {Haldanes Trs., 1890, 17 R 385 ; cf. Patersons Trs., 1870;

8 M. 449 ; Pohertson, 1858, 20 D. 989). Further, the primary gift may be so

qualified in expression as to show that no higher right, is meant to be given

than is more fully explained in the sequel of the testament. In such cases

subsequent directions are readily construed as operating suspension of vest-

ing. Thus in Miii7''s Trs., 1895, 22 11 553, a testator directed trustees to

" hold and retain " the residue of his estate for behoof of his children anci

to divide the same among them, the respective shares of sons to be set

aside and licld and invested in the names of the trustees for behoof
of the .sons respectively in liferent, for their alimentary liferent uses,

allenarly, and for behoof of their respective issue in fee ; but at the same:

time an milimited discretionary power was given to the trustees to n)aker

advances to the sons out of the cajtital dl' llieir respective shares. It wa&
held that these provisions did not inqtort an absolute gift to the testator's

children, but that the gift wasqualitied by the subsequent directions, and that

the unlimited discnitioiuiry jxjwer given to the trustees to make advances of

capital to sons did not give the executors of a son, who survived the testator

but died without issut^, a right to any ]):irt of tlie ca])ital not so advanced.

Even, however, where tiie words of gift are such as would confer a right

on the beneficiary vesting^ mor/c, tlic subsequent directions and restrictions

on the fee, if unequivoral, may be efTectual to qualify the words of gift and

render the gift conditional so as to suspend vesting, or, at least, to render

Llie fee taken by the beneficiaries subject to divestiture, if the trustees, iu
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the exercise of their powers, determine to withhold payment. Eecent

examples of powers given to trustees in subsequent parts of the deed

which were held thus to qualify the origmal words of direct gift m the

early part of the deed, so as to subject the gift to the exercise of a

discretionary power by the trustees, are found }^^ Chamhers Trs 1878,

5 R (H. L.) 151, narrated supra, p. 77; Whites Trs 1896, 23 K 8ob

Russell, 1897, 24 K 66G. In Chamhcrs Trs. (supra) and Whites Irs^

(supra) express directions were given to tlie trustees as to the disposal ot

the fee of any shares, which the trustees might decide not to pay over to

the beneficiaries originally favoured, by conferring the fee of these shares on

a new line of fiars. In Eussell (supra) this element was absent, but m ttiis

case the discretionary powers were given to the trustees in a codicil exe-

cuted some years after the will, and the Court held that the directions m the

codicil, being made to meet a change of circumstances, and indicating a

consequent change of mind on the part of the testatrix, modihed the terms ot

tthe original will. In all these cases the subsequent directions were regarded

ras beincr not repugnant to the clause originally conferring the gitt except

nil the sense that without these subsequent directions the original clause

-would have had a meaning different from what it had with them, or, in

.vother words, as not contradicting, but merely qualifying, the original gitt,

; «o that the whole deed imported something diifeient from what the clause

containing the original gift taken alone would have done (cf. per Ld Young

in Stcwarh Trs., 1897, 25 R 302, at p. 308). Where trustees are directed

to hold a fund for behoof of children, and to divide and pay the same when

it can be conveniently done, and it is declared that, in the event of a child

. dyin^ without issue before receiving his share under the trust, the share

.shalfbe divided among the survivors, the rule is that payment to one

.beneficiary fixes the period of vesting for all (Sutherland s Irs., 1874,

2 li 46)

(2) Where Discretionary Powers do not suspend Vesting.—The cases in

-which, in spite of discretionary powers of restriction or disposal given to

vtrustees, the vesting of the shares in the beneficiaries is not suspended, are

ithose in' which the original words of gift, taken by themselves, are such as

-io confer an absolute fee on the objects of the gift. When there is an

original absolute gift,—apart from special provisions and circumstances, such

as existed in Chamhers' Trs., 1878, 5 R (H. L.) 151; Whites Trs., 1896,

23 R 836 ; Russell, 1897, 24 R 666—directions following on the gift, giving

powers to trustees to deal with the funds or limit the right of the fiars, are

not regarded as detracting from the absolute nature of the gift, or as

rendermg the gift conditional upon the action of the trustees, so as to

postpone'' vesting. On the contrary, the Courts give effect to the gift and

hold the right to be vested. As regards the effect in such cases of the

discretionary powers or directions given to trustees, subsequent to the

clause conferring the gift, the subsequent directions may either (a) have

effect given to them as being consistent with the gift, or (h) may be

disregarded as being repugnant to, and inconsistent with, the fully vested

right of fee.

(a) Directions consistent with Gift.—Discretionary powers and direc-

tions are consistent with the gift, and consequently are valid, if they are in

their character and effect merely administrative, or for the protection of

the beneficiaries, or amount merely to a postponement of payment for a

trust purpose. Examples of cases in which, upon these grounds, rights

have been held to vest at once subject to discretionary powers given to

trustees are : M'Elmail, 1888, 16 R 47 ; Dahjlish's Trs., 1889, 16 R 559

;



YESTIXG IN SUCCESSION 89

In such cases, though the fee has vested, the trust may be kept up to carry

out the testator's directions. Thus in Christies Trs., 1889, 16 1(. 913, the

testator left his property to be divided equally among liis three children,

directing that the trustees were to retain the shares of two of the children

and not to let them go into the hands of these children. It was held that

the shares vested in each of the children at the testator's death, subject to

the trustees retaining charge of the shares of the tw^o children in question and

not allowing them to go into the beneficiaries' hands, thereby alibrding the

substantial protection to the beneficiaries desired by the testator. Where a

testator begins by giving shares to the beneficiaries in unqualified terms,

and then proceeds to give directions to trustees to hold certain of these

shares for a time, and pay over the income to the objects of the trust, but

gives no directions in regard to the disposal of the capital or reversion,

the direction to the trustees to hold the property and pay the iuconie does

not derogate from the generality of the proposed gift, and the trust is really

nothing more than the constitution of a system of administration of the

shares lor the benefit of the beneficiaries who are truly fiars. It is other-

wise when tlie fee is given over to someone else ; for that points to an

intention to limit the original gift to a mere liferent (per Ld. M'Laren

in Grecnkcs' Trs., 1894, 22 E. 136, at 139 ; cf. Steicart's Trs., 1896, 23 11. 416).

It was o])served by Ld. jM'Laren in Maclaijs Trs. (1897, 2-1 11. 904, at

907) :
" There is considerable body of authority regarding the eifect of an

original gift with a direction to hold in trust superadded. In the very well-

considered cases of Lindsays Trs. (1880, 8 E. 281) s^xidDahjlislis Trs. (1889,

16 11. 559) the two things were held to be reconcilable. And again, in two

recent cases, Grcenlccs Trs. (1894, 22 E. 136) and ^leu-art's Trs. (1896, 23 E.

416), this principle of construction wns generalised; and I think it must

now be held that an original gift on partition of a residue amongst the

members of a family will not be cut down to a liferent by the effect of a

subsf^quent direction to pay tlie income to one or more of the objects of the

gift h)v life. Uf course there may be cases where the primary gift is so

qualified in expression as to show that no liigher right is meant to be given

than is more fully explained in the sequel, and no rule can be laid down which

will dispense witli the necessity of carefully considering the effect of all

the clauses and ju-ovisions bearing on tlie right conferred." Accordingly, in

Mackays Trs. (1897, 24 E. 904), in consequence of the words of original

gift to the truster's children, subject to the widow's liferent, it was held that

a sul,)sequent direction to the trustees to hold each daughter's share

while unmarried in trust for her behoof in liferent, for her liferent use

allenarly, and, on tlie marriage of a daugliter, to settle her share so that, if

she had no cliildren, she should have no power to test on one half of her

share (it being jtrovided that the one half should in that event not vest m
her, but on her death should full to the truster's other children), did not

prevent the sliare of a daughter, wIkj died unmarried, vesting in her, on the

•death of the liferentrix, subject only to the eifect of the direction to settle

her share in the event of her marriage (cf. Vimlvjis Trs., 1<S99, ?>(^ S. L. E.

b'.n Mitchell, 1877, 5 E. 154 ;
Ncvairs Trs., 1898, 25 E. 1176). In regard

to cases of tliis kind, it is to be renu-mbered that if a full fee is given to a

legatee, it is legally impossible, by directions for the annual i)aymeiit of

income or by a declaration as to the right being alimentary, to protect the

life-interest of the liar either agninst his creditors or against his own
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voluntary acts (Gibsons Trs., 1877, 4 R 1038, at 104G; KuimoncVs Trs.,

1898, 25 11. 819, at 823 ; J/'/vinnort's Trs., 1892, 19 K. 1051).

Tiie mere existence of a power of divi-ion or apportionment, whether

given to trustees (as in Chamhcrs Trs., 1878, 5 1\. (H. L.) 151) or to the

parent, in the case of a bequest to a family of children (Miller, 1875, 2 E.

(H. L.) 1), does not prevent the acquisition of a vested iutei'est by the class

of persons among whom the bequest is to l)e distributed. (See also Sivriglit,

1824, 2 S. 643, N. E. 543 ; Romanes, 1865, 3 M. 348.) In such circumstances

the interest of each individual is liable to variation and fluctuation, being

subject not only to partial defeasance by the birth of other members of the

class, but being also dependent on the manner in which the power of

distribution is exercised. If power is given to select from an indefinite

class of persons the particular individuals to whom the benefits provided by
the testator are to go, the selected beneficiarit'S take a vested interest from

the date when the power of selection is exercised, though the power of

selection has been exercised before the period prescribed for distribution

(M'Cormaclc, 1861, 23 D. 398) ; but, in a case of this sort, as long as the

power of selection is not exercised, there can obviously be no vesting of the

benefits provided by the testator (Pursell, 1865, 3 Macph. (H. L.) 59). See

Apportionment, Powers of.

(h) Directions Bepugnant to Gift.—Where the powers given to trustees, or

the directions as to the manner in which the estate is to be dealt with, are

in their nature restrictions on the beneficiaries' enjoyment of a fully vested

right of fee in their respective shares, and inconsistent with the original

gift, the fee is held to vest at once, and the subsequent directions are

disregarded as repugnant to and inconsistent with the right of fee. In
neither of these two classes of cases, (a) and (I), is the effect of the subsecjuent

directions to postpone vesting ; the only distinction is that in the former
class the trust is kept up to carry out the testator's directions, whereas in

the latter class not only do the subsequent directions and limitations not
postpone vesting, but they are absolutely disregarded. The beneficiaries

are entitled to immediate payment of their shares, and the tru-t comes to

an end, on the principle that where by the operation of a testamentary
instrument the fee of an estate, whether heritable or moveable, has vested
in a beneficiary, the Court will always, if possible, relieve him of any trust

management that is cumbrous, unnecessary, or expensive (per Ld. Pres. Inglis-

in Millers Trs., 1890, 18 P. 301, at 305). Examples of the class of cases in
which subsequent directions given to, and powers conferred on, trustees-

have been disregarded as ineffectual either to postpone vesting or to restrict

the beneficiaries' vested right, are : Millers Trs., 1890, 18 R. 301 ; Greenlecs'

Trs., 1894, 22 E. 136; Linclscu/s Trs., 1880, 8 E. 281; Jamieson, 1889, 16
E. 815; Wilsons Trs., 1878, 5 P. 697; Didhics Trs., 1889, 16 E. 1002;
Machinnons Trs., 1892, 19 P. 1051 ; Wilkies Trs., 1893, 21 P. 199 ; Ballan-
tynes Trs., 1898, 25 P. 621 ; Steivcirfs Trs., 1897, 25 E. 302 ; KinmoncVs Trs.,

1898, 25 E. 819. A very small difference of expression determines
whether a direction intended for the benefit of the ]iroprietor is operative
and may be carried out though the right has vested, or whether it shall be
disregarded as repugnant to the truster's intention {ride per Ld. Young in
Buthie's Trs., 1889, 16 P. 1002). The principle of repugnancy properly
applies wherever an absolute right of property is given to a beneticiary, and
then by the subsequent directions of the testator there are imposed pro-
hibitions on his using the property in ways in which an absolute owner
may lawfully use his property. Where a testator leaves property to
beneficiaries in terms importing vesting a morte, and at the same time directs
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that payment be postponed for a certain period, for example, till the

youngest of thera attains the age of twenty-one, it seems to be now settled

by authority that the right vests in the beneficiaries a ??io?'^e, and that if the

postponement of payment is not required to protect a liferent or serve some
other trust purpose, the direction as to the postponement of payment will

be ineffectual as being repugnant to the right of fee {Ballantynes Trs., 1898,

25 Ft. 621; Stavart's Trs., 1897, 25 E. 302; 3Iiller's Trs., 1890, 18 R 301,

and earlier cases tliere referred to. Ld. Youncr has throughout dissented

from this series of decisions, and has held that effect must be given to the

testator's directions as to postponement of payment though the result is to

suspend the vesting till the date appointed for payment).

I). Grant of Liferent, loith Destination over of Fee : Effect of Conditional

Institution of Issue or Heirs.—Where the liferent of an estate is bequeathed

to A. and the fee of the estate is destined to B, whom failing, to C, who is a

stranger to, and independent of, the institute, the ulterior destination

constitutes a contingency which postpones vesting until the expiry of the

liferent, it being up to that time uncertain whether B. or C. nmy ulti-

mately be the partv benefited bv the provision (Thomson, 1834, 12 S. 910
;

alfd. 1835, 2 S. & M'L. 305; Bell, 1845, 7 D. 614; Brysons Trs., 1880, 8 E.

142; Fincllay, 1875, 2 E. 909 (heritable estate)). Such a destination is,

indeed, in substance, equivalent to a clause of survivorship. So if an estate

is destined to A. in liferent and his issue in fee, and failing his leaving issue,

then, on the expiry of the liferent, to B. and his heirs, executors, and assignees,

no right vests in B. till the death of the liferenter without issue (per Ld. Pres.

Inglis in Haldanc's Trs., 1881, 9 E. 269, at p. 278, as corrected in Steel's Trs.,

1888, 16 E. 204, at p. 209, interpreting the judgment in Bell, 1847, 7 D. 614;
see observations on Bell in Hay's Trs., 1890, 17 E. 961, at 965-967 ; cf. Turner,

1894, 21 E. 563). In a series of decisions in the Court of Session the view
lias been taken that an ulterior destination to a third person, adjected to a

gift, is an important element in postponing vesting, only where the ulterior

destination is a destination over in the proper sense of the term, i.e. where the

interest of the third party contingently favoured is substantially separate

from, and independent of, that of the institute, so fis to indicate specific favour

on the part of the testator. " A legacy to A. and his heirs, or A. and his

ciiililren, is not the separate institution of a new and independent object of

the testator's bounty, but the expression of a derivative interest favoured by
the t<'stator only out of n^gaid to the legatee whose children or heirs are

mentioned. They only find a place in the destination through the relation

which they bear to the persona jjvo'dilccta, and in cases like the present, in

which the gift is only inferred from the direction to divide, the instruction

to the trustees to pay to the heirs of tbc legatee, if he predecease the period

of division, may be regarded more as the natural result of the legacy having

vested tlian as an indication of the reverse" (per Ld. J. -CI. Moncreifl" in

Jadson, 1876, 3 W. 627, at 629, quoted and approved in Ross's Trs., 1897,

25 \\. 05, at p. 72). This principle was adopted and acted upon in Hays
Trx. (1890, 17 E. 90]), where the trustees were directed to hold the estate,

heritable and moveable, for the testator's widow in liferent, and on her

dcatli to convey certain heritable subjects to A. and his heir.s. On A.
surviving the te.stator, bn! ])rcdeccasing the liferenter, it was held that the

foe vested in him a niorfe tcstaloris, liis heirs being introduced into the

destination to take only in the event of his not surviving the testator. In

this case Ld. M'Laren observed that it was not doul)tful that the

principle by which vesting was postponed by a survivorship clause applied

to a proper destination over, ?>. a direction to pay to A., whom failing, to B.
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He explained that the decisions in Carldon (1865, 3 Macph. 514; affd. 1867,

5 Macph. (H. L.) 151) and other cases, in which it had been hehi that a

•destination to A. and his issue wasconsistentwitli vesting, ic. was not a con-

tingent destination, went on the ground that in a gift to a legatee and his

issue, or heirs of the body, the testator only gives expression to the natural

law of inheritance. " The true criterion is this, that where the legatees of

the second order are either mentioned by name or by some description

independent of the first, then they may be taken to be fersonce deledce, and

their contingent interest is sufficient to suspend the vesting of the estate.

But if the legatees of the second order are described as the children or issue

or heirs of the institute (there being no ulterior destination), these are to

be considered in this question as persons instituted in consequence of their

being the natural successors of the institute, and therefore as taking a right

A\hich is subordinated to his, and is not intended to interfere with his

iicquisition of the fullest benefit, which it was possible for the truster to

give him, consistently with the benefits previouslv given to liferenters or

other persons" (per Ld. M'Laren in Hays Trs., 1890, 17 R 961, at 965).

This canon of construction came to this, that a destination over, in order to

be effectual to postpone vesting, must be to a person named or described

independently of the institute. On this principle the Court of Session, in

a consistent series of cases, held that a testamentary gift to A. in liferent

and to " B. and his issue " in fee, or to " B. and his children," or to " B.

^nd his heirs," or to " B. whom failing to his issue," or to " B. and, should

he predecease the date of payment, then to his issue," or to " B. and C.

or their respective heirs," did not constitute a true destination over so as

to import a suspension of the vesting of the fee in B., till the liferent

should determine. Vesting, accordingly, was held to take place in B. a

morte testaioris, his heirs or issue being presumed to be called not as persons

independently favoured, but from favour to B. {Boss Trs., 1897, 25 E. 65

;

Mcllis, 1898, 25 R 720 ; Richard's Trs., 1894, 22 K. 141 ; Bi/ars' Trs., 1887,

14 E. 1 034 ; Wilso7is Trs., 1878, 5 K 697 ; Mliot, 1873, 11 M. 735 ;
Bowman's

Trs., 1898, 25 E. 819; Boss Trs., 1884, 12 E. 378).

The principle of construction sanctioned in the cases, of which Hay's Trs.

•(supra) is a type, has been shaken by the opinions expressed in the House
•of Lords in the recent case of Boivmans Trs. (1899, 36 S. L. E. 959). In
Bowman's Trs. the testator, a partner in a firm, bequeathed a liferent to his

Avidow, and, after giving his trustees power to continue the fiim and make
•advances to his children out of their shares, directed them, on the dissolution

of the firm or on his widow's death, if she then survived, to divide his estate

into four parts and pay one share to each of his children A., B., C, D.," or to

their respective heirs." The Court of Session, on the principle of Hay's Trs.

'(supra), held that the children's shares vested a morte. The House of Lords,

while disapproving the principle which determined the decision of the

Court below, affirmed the judgment on the special ground that, if vesting

"was held to be postponed, the effect of the power given to the trustees to

postpone indefinitely the dissolution of the firm and the consequent date of

payment, would be to make the rights of the beneficiaries indirectly depend
'On the option of the trustees—a result which it was imlikely the testator

intended. In reference to the ratio of the decision in the Court of Session

Ld. Watson said :
" I fail to see why a gift-over in favour of the heirs of

an instituted child should be otherwise construed or have any different

•effect than a gift-over in fa^^our of another relative or of a stranger nomina-
tim" (Boivman's Trs., supra, at p. 960). Lord Davey also observed :

" I find

:great difficulty in seeing why a different construction as regards the time
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of vesting should be given to a conditional limitation in favour of persons-

unnamed, but described as heirs, issue or the like, of the first legatee, and

to one in favour of named persons or persons described by some description

independent of the first legatee, e.g. of the other legatees or of their cliildren.

I cannot, therefore, assent to the proposition laid down by Ld. M'Laren
"

(referring to the passage quoted {supra, p. 92) from Ld. M'Laren's opinion

in Hays Trs. (1890, 17 K. 965, at 961)) " as a general rule of construction

or criterion to be applied in such cases. But I think the circumstance that

the gift-over is not in favour of some 'persona, clelecta by name may be

taken into consideration together with other circumstances appearing on

the will which affect the construction" (Bowman's Trs., supra, at p. 963).

Execptional Cases.—The rule that an ulterior destination of a fee pre-

vents vesting suffers exception in the class of cases where the principle

of vesting subject to defeasance is applicable (Vesting subject, to Defeasance

is treated infra, p. 94). Also where the deed is not a disposition in trust,

but a direct disposition to those intended to take beneficially, without

the intervention of trustees, the fee must vest at the testator's death

in someone, and that being so, an ulterior destination does not suspend

vesting in the person first called in the destination who survives the testator.

Thus in Bruce s Trs., 1898, 25 R. 796, a testator, by mortis causd disposition

and settlement, disponed his whole estate, heritable and moveable, to his

two sisters 7iominatim, jointly and to the longest liver of them in liferent, and

to his nephew A., whom failing to his nephew B., whom failing to his

niece C, in fee, whom all failing to his own nearest heirs in fee. A. prede-

ceased the testator ; B. and C. survived him, but both predeceased the survivor

of the liferenters. In these circumstances it was held that under the

destination the fee of the estate vested in B., the first called in the destina-

tion who survived the testator, and (as the liferent did not suspend
vesting) that vesting in B. took place a morte testatoris. By this vesting

in B., tlie destination to C, who was called to the succession after B., was
evacuated. (See also opinions in I'ristram, 1894, 22 E. 121—the case of a

direct mortis causd conveyance of heritage.) Again, in a proper heritable

destination the principle of construction is substitution, and not, as in

trust destinations, conditional institution (see Substitutiox). " If I leave

heritable estate to A. in liferent and to B., whom failing, to C. in fee, or

it may be to any number of substitutes in succession, the liferent and
the fee always, and necessarily, vest concurrently in the liferenter and tlie

iirst named fiar ; and it makes no difference in the construction what
words ('whom failing' or 'on the death of A.') are used to connect the

names of the different persons who are to take in succession. Accordingly,

there can be no suspension of vesting in such a case " (per Ld. M'Laren in

Tomer, 1894, 21 E. 563, at 567 ; cf. Frascr, 1898, 25 E. 496). Ld. M'Laren,

in his 0])inion in Tamer (supra), also points out that a conveyance of heritage

to A. for his liferent use allenarly and to his children, or the heirs of his body
nascituri in fee, has the effect, as settled in KeiHands (1798, 3 Eoss, L. (J.

G31), of vesting a fiduciary fee in A. for bclioof of his children, each child

taking a vested interest on its birth, and oljscrves :
" I know of no sucli

thing as suspen.sion of vesting under a direct heritable destination in liferent

and fee except the necessary suspension until a fiar is born." (Compare
observations of Lds. Adam and M'f.aren in Tristram, 1894, 22 E. 121.)

Fiirtlier, the principle explained in the previous paragraph as to the effect

of an ulterior destination, must be taken subject to the rule that where
a benefit is given by will, and it is provided that, in the event of the

person benefited dying, the benefit is to go to someone else, that is held
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2n'imd facie to meau in the event of his dying before the testator, and

not to refer to his death before the period of payment, so that vesting primd

facie takes place a morte tcstatoris, even though the period of payment is

postponed (per Ld. Young in Peacock's Trs., 1885, 12 E. 878, at p. 881). In

FeacocJcs Trs. (supra) a testator in his trust disposition directed his

trustees to preserve and manage his estate for behoof of his children, with

power to make advances from capital, and on his youngest child reaching

the age of twenty-one to convey the free residue to his children who might be

alive at the date of his decease, and the issue of those who should predecease

the term of payment. In a codicil, executed when he had only one son

alive, the testator directed his trustees, in case of the death of his only

surviving child, and any other children he might have and their issue, to

convey the whole residue to a nephew. On the son surviving the testator,

and dying before attaining twenty-one years, without issue, it was held, in

a competition between the son's representatives and the nephew of the

testator, that the residue had vested in the son and passed on his death to

his heir-at-law and heirs in mohilibus (cf. Wood, 1896, 24 E. 105).

Vesting subject to Defeasance.—There are certain contingencies in

event which, while they do not constitute conditions to the efiect of suspending

vesting, yet, as resolutive conditions, are effectual to resolve a vested right,

or, in other words, to divest in whole or in part a beneficiary of the right

which has vested in him. The law of Scotland had long been familiar with

such conditional vesting in the case of entails, where the heir who for the

time is next entitled to succeed under the destination may be excluded by the

birth afterwards of a nearer heir, who for the time is only in spe (per Ld. Pres.

Inglis in Haldancs Trs., 1881, 9 E. 269, at p. 278). So it had long been

settled that, in cases of provisions to a family or to a class, in which future

born children were entitled to share, a right of fee in the whole provision

vested in the child first born, subject to its being partially defeated by the

birth of future children (see infra, p. 97, as to Vesting in a Class). But, before

the decision of Gilbert's Trs. by the House of Lords (1878, 5 E. (H.L.) 217),

the principle that a right of property in heritable or moveable estate provided

by a testamentary disposition or marriage contract could vest subject to

defeasance was very sparingly recognised. (Instances of rights under deeds

of settlement being held to vest subject to defeasance before the date of

Gilbert's Trs. (supra) are: Balderston, 1857, 19 D. 293; Robertson, 1869, 7
Macph. 1114; Grant's Trs., 1859, 22 D. 53 ; Bruce, 1874, 1 E. 740 ; Stewart,

1859, 22 D. 72; MLay, 1876, 3 E. 1124; Snell's Trs., 1877, 4 E. 709,

an Outer House decision, in which Ld. Shand (Ordinary) gave his adhesion to

the doctrine in terms frequently quoted and approved in later cases.) In
Cumming's Trs. (1893, 20 E. 454, at 458), Ld. Young explained that the

Scots Courts, prior to the decision by the House of Lords in Gilbert's Trs.

(supra), had failed to distinguish between two kinds of contingencies upon
which legacies or bequests are given in testamentary deeds—the kind of

contingency which, if it happen at all, must happen in the lifetime of the

legatee, e.g. his attaining a certain age or being married, and the kind of

contingency which may happen after, as well as before, the legatee's death,

e.g. the contingency of the liferenter dying without issue. In a legacy
dependent on a contingency of the latter kind, the principle of vesting
subject to defeasance is applicable, i.e. the legatee takes, and may dispose
of, the legacy subject to the contingency. The reason for the adoption
of this principle in interpreting deeds of settlement, as stated by Ld.
Blackburn in Gilbert's Trs. (1898, 5 E. (H. L.) 217, at 221), is that
" it is in general for the benefit of the objects of the testator's bounty
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that they slioulJ be able to deal with their expectant interests at once,

which they can do if their interest is vested, though subject to be

divested by the happening of a sul)sequent event, but which tliey

cannot do if their interests are kept in suspense and contingency until

that event has happened ; and therefore it is to be presumed that a

testator intends the gift he gives to be vested subject to being divested,

rather than to remain in suspense." (Since the decision of Gilhcrfs Trs.

(1878, 5 Ft. (H. L.) 217), the principle of vesting subject to defeasance

has been applied in many cases, e.g. Frascr, 1883, 11 E. 196; Bradford,

1884, 11 E. 1135; Gregorys Trs., 1886, 14 E. 368 ; 1888, 16 E. (H. L.) 10
;

Steel's Trs., 1888, 16 E. 204; Earl of Dalhousies Trs., 1889, 16 E. 681;

Dalglish's Trs., 1889, 16 E. 559 ; Logan's Trs., 1890, 17 E. 425 : IVhUc's Trs.,

1893, 20 E. 460 ; IVilsons Trs., 1894, 22 E. 62 ; Steivarfs Trs., 1896, 23 E.

416. In Haldancs Trs., 1881, 9 E. 269, a majority of seven judges held

that the vesting was postponed, and that the principle of vesting subject to

defeasance was inapplicable ; but in Gregory s Trs., 1889, 16 E. (H. L.) 10, Ld.

Watson doubted the soundness of the decision, and expressed his approval

of the views of the minority of the judges, that the estate vested a morte

subject to defeasance.) In StceVs Trs. (1888, 16 E. 204, at p. 208) the con-

ditions under which the principle of vesting subject to deftasance is applied

are summed up by Ld. Pres. Inglis as follows :
" I think the rtsult of all

the cases on this subject may be summarised thus : Where a fund is settled

on daughters of the testator for their liferent use allenarly, and their

children, if any, in fee, whom failing, to another person or other persons in

absolute property, with no further destination, the vesting of the fee in the

last named person or persons will depend on these considerations,—whether

the person so called to the succession, if only one, was a known and existing

individual at the death of the testator, or, if more than one, whether

the persons so called were all of them known and existing at that date ;
or, if

the destination is to a class called by description, whether the individuals

who constitute the class are ascertained at that date, or wliether he or they

cannot be known or ascertained till the death of the liferenters or the

occurrence of some otlier event. If the person or persons are not known,

or the individuals who are to constitute the class are not ascertained at that

date, the fee will not vest until the occurrence of the event which will

determine who are the persons called, or the individuals composing the class

are ascertained. Eut when the person or persons called are known, or the

individuals composing the class are ascertained at the death of the

testator, then the fee will vest in them a morte tcstatoris, subject to defeasance

in whole or in [lart in the event of the liferenters or any of them leaving

issue." This passage is not to be read as necessarily limiting the applica-

tion of the i)rinci])le (per Ld. M'Laren in Camming's Trs., 1895, 23 E. 94, at

07). Thus the principle ajiplics equally where the destination is to a niece

or grand-niece in liferent, and to hei issue, whom failing, to another person

or class of ])crsons ascertained at the death of the testator, i.e. that person,

or class of jjcrsons, take a vested fee a morte tcstatoris, subject to divestiture

in the event of the liferentrix leaving issue (Gilbert's Trs., 1878, 5 E.

(H. L.) 217). Similarly, the principle applies in the case of a destination in

a marriage contract to the surviving .spouse in liferent and the children of

the marriage in fee, with a destination over to ascertained persons (Gregory's

Trs., 1887, 14 E. 368; rev. 1880, 16 E. (H. L) 10). Again, where a

testator gives an absolute gift, say, to one of his children, and in a sub-

.sequcnt ])art of his settlement, or in a codicil, directs the be([ucst to be

held for the child in liferent only and for the i.ssuc of the child in fee,
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the fee of the bequest is held to vest a morte in the original legatee, and the

subsequent restriction of his fee to a liferent is regarded as intended to take

effect only in the event of his having and leaving issue, in other words, the

bequest vests a morte in the original legatee subject to defeasance in the

event of his liaving issue {Lindsay s Trs., 1880, 8 li. 281 ; Dalglish's Trs.,

1889, IG E. 559; Logans Trs., 1890, 17 R. 425 ; Dtinlop's Trs., 1899, 36 S. L. E.

531). So a right frequently vests in existing members of a class subject,

as regards each member of the class, to partial defeasance on the appearance

of other members of the class {Miller, 1875, 2 E. (H. L.) 1 ; Cunningham, 1889,

17 E. 218. Vide infra, p. 97, as to Vesting in a Class). A share which has

vested in a person, subject to defeasance in the event of the liferenter having

no issue, is of course carried by that person's will, or passes to his legal

representatives if he leave no will, although he dies before the liferenter,

i.e. before receiving payment, provided the liferenter dies without issue. A
destination over to the testator's nearest heirs or nearest of kin is regarded

as a destination over to a class definitely ascertained by law at the date of

the testator's death {Gregorys Trs., 1889, 16 E. (H. L.) 10).

Limitations of the Principle.—As it is a necessary condition of vesting

subject to defeasance that, if the original institution, say of issue, was absent

from the deed, the persons next in order would take a vested interest a morte

tcstatoris, and this can only be where they are definitely ascertained, it

follows that if the persons next called are a class of persons, who are not
ascertained, because there is a clause of survivorship in the last destination

(as in Cunningham's Trs., 1893,20 E. 454), there is no room for vesting subject

to defeasance, and the vesting is altogether suspended. Moreover, it is a
condition of vesting subject to defeasance, as pointed out in tlie quotation
{supra, p. 95) from Ld. Pres. Inglis' opinion in Steel's Trs. (1888, 16 E. 204,
at 208), that the fund should be settled on the person called next in order
after the original institution of issue " in absolute property, witli no further

destination"; accordingly, if there is an ulterior destination, though it be
merely to the children of that person, if he predecease (as in White's Trs.,

1898, 20 E. 460 ; see per Ld. Trayner at p. 465), or to " the heirs of his body"
(as in Turner, 1894, 21 E. 563 ; see per Ld. M'Laren at 567), the vesting is

wholly suspended. In Turner {supra) it was doubted whether the doctrine
of vesting subject to defeasance was applicable to the case of a direct con-
veyance of heritage.

Extensions of the Principle.—An important extension of the doctrine of
vesting subject to defeasance was suggested and received judicial sanction in
Ross' Trs., 1897, 25 E. 65. There a testator dirtcted his trustees, on the death
of his widow, who had a liferent, to divide the residue of his estate into three
shares, and to pay one share to A., another share to B., and the third share
among eight persons named, declaring that in the event of A. predeceasing the
period of division the trustees should divide " the share destined to him among
the several parties to whom the third share is provided," and in like manner
if B. " shall predecease the period of division or die before he attains majority,"
the share destined to him should be divided in like manner. A. and B.

predeceased the widow. Ld. Moncreilf expressed a clear opinion that the
right to the shares destined to A. and B. respectively vested a morte
testatoris in the eight persons entitled to the third share, subject to defeas-
ance in the event of A. and B. surviving the period fixed for division (see
per Ld. Moncreiff in Pmss' Trs., 1897, 25 E. (Jo, at 74). Such an interpreta-
tion involved an important extension of the application of the doctrine of
vesting subject to defeasance, inasmuch as the institutes A. and B. were
not the issue of the liferentrix, but parties quite independent both of
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the liferentrix and of the persons ulteriorly called to succeed. The
decisioa of the House of Lords in Chambers Trs. (1878, 5 E. (H. L.) 151,

narrated supra, p. 77), where it was held, in spite of a direction to pay-

each child a share six months after the decease of the testator, and an
express declaration that the shares should vest at the date of the testator's

death, that the trustees could effectually exercise a power to restrict a

child's right to a liferent, may be, and has been, explained on the prin-

ciple that the child in question took a vested right subject to divestiture

in the discretion of the trustees (see observations on Chambers Irs. {supra')

by Ld. Moucreiff in Bmscll, 1897, 24 E. 666, at pp. 670, 671).

Another example of a contingency, which, though not operating to

suspend vesting, may be construed as a resolutive condition, having the

effect of rendering a right of fee subject to divestiture in whole or in part,

is found where a testator, who has bequeathed property to his widow, gives

directions for a restriction of the widow's provisions, or for the different

disposal of the property so bequeathed, in the event of the widow's marriage.

Thus in Smith's Trs., 1883, 10 E. 1144, a truster in his settlement directed

tliat his widow should receive an annuity of £120, and also the household

furniture and everything in his house at his death, with the occupation of

his house during her life free of rent, provided she remained unmarried, but,

in the event of Iier marriage, the annual allowance to be reduced to £50,
'• with neither free house nor furniture." It was held that the right of the

widow in t!ie furniture and articles in the house was a right of fee subject

to forfeiture in the event of a second marriage (cf. Robertson, 1869, 7 M.
1114; Sturrock, 1875, 2 E. 850 ; cf. Maclcays Trs., 1897, 24 E. 904).^

Vesting ix a Class.—A provision in favour of a class of beneficiaries,

such as a family of children, is not prevented from vesting a mortc testaioris

by the possible increase in the number of the class by subsequent births, and

the consequent uncertainty as to the amount of benefit which will ultimately

be tiken l)y each menil)er of the class. Thus in Carleton, 1867, 5 Macph.
(II. L.) 151, a testator directed the residue of his property to be vested in

trustees for his daughter in liferent, and her chiklren in fee, to be kept in

trust by the trustees till they should see proper to settle it safely upon her

and her chiklren, and, in the event of her decease without issue, the trustees

were directed to convey to the testator's nieces nominatim. At the

testator's death, his daughter was married and had two children, and sub-

sequently she had other five children. It was held by the Court of Session,

and affirmed in the House of Lords, that the residue vested a mortc

testator IS in the two children of the testator's daughter, who were alive at

that date, subject to partial defeasance on the birth of each of the other

children of the daughter, and that, on the death of a child, its share

])assed to its re[)resentatives, and did not accresce to the surviving cliiklren.

" My opinion is that the riglit vested a mortc testatoris in the class, some of

whom were in existence at that time, and that a jus crediti vested in each

child at its birth, although the amount of the benefit was subject to tlie

contingency of tliere being more children born" (per Ld. Colonsay in

Carleton, 1807, 5 M. (IL L.) 151, at 155). In Cuiaiim/havi (1889, 17 E.

218), on the same principle, where tlic testator directed his property to be

.settled on his daughters during their life, the share of each daughter, on her

death, going to the deceaser's lawful issue, it was held, in the case of a

daugliier, wlio married after the testator's death, that her sliare vested in

each of her chiMren at birth. In tlie case of a provision to children nasrituri

as a cla.ss, a right of fee in the whole provision vests in the child first born,

subject to its being partially defeated by tlie birth of future children, so

8. E.—VOL. XIII. 7
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that, as each clii'.d comes into existence, there is a corresponding restriction

of the extent of the fee which was iireviously vested in ihe first child. In

Miller (1875, 3 li. (H. L.) 1) A. i)urchased heritable subjects, taking the

title in the names of trustees, to hold the subjects inter alia for payment of

the yearly income to A., and after A.'s death to A.'s wife, for their liferent

use allenarly, and on the expiry of the liferents, for A.'s children in such

shares as A, might fix, and failing such apportionment, share and share

alike. The shares were to be paid alter the expiry of the liferents, and

after the whole children who should have survived A. and his wife, and

who should be alive, had attained majority, or at such other times after tlie

expiry of the liferents as should be fixed by A. It was held by the House

of Lords that the children's shares of the estate vested at the execution and

registration of the deed of trust in the cliildren then born, and in the

others as tliey came into existence (see per Ld. Cairns as to the rights of

the children under this form of destination in 3Iillcr,lS75, 2 E. (H. L.) 1,

at p. 9).

Where a bequest is given in general terms to a class of persons, e.g. to

the family of A., the j^^'ifnd facie construction is that it includes all the

members of the class who are alive at the date of vesting, whether they

were born at the date of the will or not {HicUings Trs., 1898, 1 F. (H. L.) 7).

Such a bequest, especially if given to a class who are near relatives of the

testator, is not narrowed so as to include only those members of the class

who may be in existence at the date of the will, unless the testator's intention

so to limit the gift is clear (per Lds. M'Laren and Kinnear in Millars Trs.,

1891, 18 E. 989). Where a bequest is made to a class, it is sometimes

difficult to determine whether the right to take is confined to those members
of the class who are in existence at a certain date,—the date of the testa-

tor's death or the date when he directs the distribution to be made, as the

case may be,—to the exclusion of members of the class subsequently born,

or whether members of the class born subsequently to the date in question

are entitled to participate. Putting aside cases of the kiud dealt with in

the previous paragraph, the question whether, in a testamentary provision

to a family of children, children born after the testator's death are entitled

to participate depends on the provisions of the will as to distribution,

and if the fund is payable on the testator's death, or is declared to

vest a morte testaioris, post nati will be excluded from participation

(M'Laren on Wills, 3rd ed., p. 787). In a question of this sort, the period

of distribution is tlie most important consideration (per Ld. Deas in Ross,

1878, 5 E. 833, at 837). " A gift to a class after a life interest or life-

rent includes all persons within the description of the class who were alive

at the testator's death, or have come into being during the lifetime of the

life-tenant or liferenter" (per Ld. Davey in Hidding's Trs., 1898, 1 F.

(H. L.) 7, at p. 19). So if a testator directs that a fund should be dis-

tributed among a class of children at a particular day, only the children

in existence when that day arrives receive a share. But this rule is

subject to the limitation that if there is any indication of intention to admit
a child who is not in existence at the time when the distribution is to

take place, that will prevent the operation of the general rule (per Ld. Pres.

Inglis in Ross, 1878, 5 E. 833, at 836, founding on Wood, 18G1, 23 D.
338). A simple direction to divide the testator's estate among members
of a class implies, in the absence of anything to the contrary, that the

period of distribution and of vesting is the date of the testator's death ; so

that the members of the class who are entitled to participate are determined
at that date {Biggars Trs., 1858, 21 D. 4). This holds althougli the
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beueficiaries are not actually to receive payineut until, fur example,

each of them attains twenty-one years. Thus where a testator directed

that the residue of his estate should be divided among the " children law-

fully begotten or who shall be lawfully begotten" of his three cousins

named, share and share alike, on each of them attaining the age of

twenty-one years, it was held that the residue vested a morte tcstatoris in

those children of the three cousins in existence at the date of the testator's

death, children born tlieieafter not being entitled to participate {HayicarcVs

Exrs., 1895, 22 IJ. 757). The rule in England is that under a will of this

kind the date of distribution and of vesting is the date at which the eldest

of the class reaches majority, all the members of the class in existence at

that date being admitted to participate {Maiivicaring , 1849, 8 Hare, 44;

Gimlldt, 1871, L. If. 12 Eq. 427). In Buchanan's Trs., 1877, 4 E. 754, some
of the judges expressed opinions in favour of the adoption of this rule, but

in IlaywarcVs Exrs. (supra) the Court refused to follow it, as being incon-

sistent with the words of the deed. The construction of a bequest to a

class, which admits the right of members of the class born after the period

of distribution

—

post nati—to participate, has the disadvantage of rendering

the share of each child lluctuating in amount and subject to partial divesti-

ture, and of possibly necessitating repeated divisions ; so that, for reasons

of convenience, the presumption always is that the testator contemplated

only one period of division at which the share of the beneficiaries respect-

ively shijuld be determined {Haj/ward's JExrs., supra; Buchanans Trs., 1877,

4 R 754; Stopford Blair's Bxrs., 1S72, 10 M. 760; Macdougall, 1866, 4
Macph. 372 ; Wood, 1861, 23 D. 338 ; Bigjjars Trs., 1858, 21 D. 4). Where a

testator directs a fund to be distributed in portions at various periods amoug
the children of a family, a child born after any of the distributitns will be

presumed, in the absence of any indication by the testator to the contrary,

to be entitled to share in subsequent distributions, but in these only

(Ross, 1878, 5 I'l. 833). On the other hand, if the words of the will show
that the testator intended, in making a bequest to a class, that children

born alter the period of vesting and distribution should participate, then

payment is made to the children existing at the period of distribution and

vesting, subject to their finding caution to repeat so much as may be

necessary to sati.-fy the claims of other children, if any, who may after-

wards Come into existence and be entitled to jiarticipate in the bequest

(Schcniman, 1828, 6 S. 1019; Shaw, 1828, 6 S. 1149, recognised with

approval in Carleton, 1865, 3 Macph. 514; 1867, 5 Macph. (II. L.) 151, and

in Blackwood, 1833, 11 S. 443; 1833, 11 S. 699).
" When the gift to a class is made to depend on the happening of a

contingency, that contingency is not imported by implication into the

description" oi the class so as to confine the gift to those members of

the class wlio survive the contingency" (per Ld. Davey in IlicUin'fs Trs.,

1898, 1 F. (IL L.) 7, at p. 19). In a bequest to a family of children, all hough,

owing to a clau.se of survivorship as between the cliiLlren, no right to an

absolute share of the berjuest is vested in any of the children till a certain

event, yet, bofore tliis event, the children as a class may, provided no other

person has an interest under the deed, have a vested interest in tlie becpiest

in tlie sense of sec. 7 of the Trusts (Scotland) Act, 1867 (30 & 31 Vict. c. 97),

so that the Court may authorise trustees to advance part of the cajiital f(jr

the miiintonance of the beneficiaries {Boss' Trs., 1804, 21 R. 995 ;
Clark's Trs.,

1895, 22 IJ. 706). As to ellects of power of apportionment, see supra,

p. 90, and Ai'I'oi;tionmknt.

As to ellects of Gondii io si sine lihcris, see Conditio si sine lideris.
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Effect of Unforeseen Events.—As matter of principle, the act of any

person outside of, and hostile to, a trust cannot ikt se effect an alteration

of the truster's dispositions with regard to the vesting of interests in his

estate. But such an act may be of material importance if the testator has

either expressly or by implication signified his intention tliat upon its

occurrence the period of vesting shall sliift (per Ld. Watson in Muirhcad,

1890, 17 E. (H. L.) 45, at p. 50). Thus where a truster directed his trustees

to pay to his widow an annuity and to accumulate the balance of the

income till her death, and thereafter to distribute the estate among his

children, declaring that if any of them should predecease the term of

payment of their provisions under the deed, the said provisions should lapse

and become part of the residue, unless the predeceaser left issue, in which

case the children of the predeceaser were to take their parent's share, it

was held by the House of Lords, on the widow repudiating the annuity

provided to her and taking her legal rights, that the widow's repudiation of

the annuity had no effect on the vesting of the interests under the deed,

and that the declaration as to lapsing prevented the vesting of the children's

provisions to which it applied till the widow's death {Muirhead, 1890, 17 E.

(H. L.) 45, at p. 50, followed in Ross' Trs., 1894, 21 E. 927). On the other

hand, where (as in Ross Trs., 1884, 12 E. 378) authority is expressly given

by the testator to the trustees to divide among his sons the residue liferented

by the widow at any time after the testator's death and during the widow's

lifetime, this is an element pointing strongly to the vesting of the estate

in the sons a morte testatoris, and the repudiation by the widow of the

income of the residue removes the obstacle to immediate division.

The effect of the dissolution of marriage by divorce upon vesting was
considered in two recent cases, Harvey's Jud. Fact., 1893, 20 E. 1016, and
Taylors Trs., 1893, 20 E. 1032, in which cases the earlier authorities are

collected. In Harvey the marriage contract provided that on the dissolu-

tion of the marriage by the death of either of the spouses, the trustees

should pay the income of the whole fund to the surviving spouse, and,

after the death of such survivor, the principal to the children of the

marriage. It v^as also provided that on the dissolution of the marriage by
the decease of the wife without issue, or leaving issue who should predecease

their father, the husband should get the principal of his own contribution

to the marriage fund and the income of the wife's contribution, the principal

of the latter going to the wife's heirs and assignees on the husband's death,

and there was a similar provision applicable to the predecease of the husband
in similar circumstances. The wife obtained decree of divorce against the

husband on the ground of adultery, and thereafter died before him, leaving

a daughter of the marriage. It was held that the divorced husband was
entitled to the liferent of the marriage-contract funds contributed by him,,

that he had no right to the liferent of the funds contributed by the wife,

and that the capital of the funds contributed by the wife did not vest in

the daughter until the death of the divorced husband, so that the annual
proceeds of these latter funds meantime fell into the wife's executry
{Harvey's Jud. Fact, 1893, 20 E. 101 G). In Taylors Trs. (1893, 20 E.

1032) a testator directed his trustees to hold the share of his estate

falling to his married daughter for her alimentary liferent use allenarly

and for her children in fee, but that, in the event of her husband pre-

deceasing her, the provisions of liferent and fee should cease, and
payment of her share be made to her absolutely. Upon the daughter
obtaining decree of divorce against her husband, after the testator's death,

and claiming payment of her share, it was held that the decree of
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divorce was not equivalent to the predecease of the husband, and that the

daughter was entitled only to a liferent of the estate so long as he lived.

(As'to the effect of divorce on the rights of beneficiaries, see also Macalister,

1854 20 Scot. Jur. 597 ; Harvey, 1870, 8 Macph. 971 ; 1872, 10 Macph.

(H L.) 2G ; Harvey, 1872, 10 Macph. (H. L.) 33 ;
Ferguson, 1877, 14 S. L. E.

277 ; Johnstone-Beattie, 1867, 5 :\lacph. 340 ; MElmail, 1888, 16 11. 47).

Eelief from Teust Management : ANTicirATioN of Periou of

Payment.—"There is a general rule, the result of a comparison of a long

series of decisions, that where by the operation of a testamentary instrument

the fee of an estate or parts of an estate, whether heritable or moveable, has

vested in a beneficiary, the Court will always, if possible, relieve him of any

trust management that is cumbrous, unnecessary, or expensive. Where

there are trust purposes to be served which cannot be secured without the

retention of the vested estate or interest of the beneticiary in the hands of

the trustees, the rule cannot be applied, and the right of the beneficiary

must be subordinated to the will of the testator " (per Ld. Pres. Inglis in

Millers Trs., 1890, 18 E. 301, at 305). Examples of cases in which the

Court has refused to maintain a trust management on the ground that there

were no ulterior trust purposes to be served which necessitated the retention

of the estate in the hands of the trustees are : Spens, 1875, 3 E. 50 ;
Brown,

1890, 17 E. 517; ArchihahVs Trs., 1882, 9 E. 942; Jamieson, 1889, 16 E.

807; Bamsay, 1871, 10 Macph. 120; LaicUairs, 1884, 11 E. 481; Buthie's

Trs 1889, 16 E. 1002; lEller's Trs., 1890, 18 E. 301; MKinnons Trs.,

1892, 19 E. 1051; WiUcies Trs., 1893, 21 E. 199; RitcMcs Trs., 1894, 21

E. 679; Grecnlecs Trs., 1894, 22 E. 136. The trust management ceases

although' the fee is destined contingently, if the contingency comes to an

end (as in a destination to survivors when there is only one survivor of the

class) and one or more of the beneficiaries accpiire an absolute right

{Lindsay's Trs., 1885, 12 E. 964; Spens, 1875, 3 E. 50. Vide supra, p. 86).

On tlie other band, where there are ulterior trust purposes to be served

or other interests to be protected, the trust will l>e maintained, even though

the shares of the beneficiaries have vested {Christie's Trs., 1889, 16 E. 913;

CampMVs Trs., 1889, 16 E. 1007 ;
.M'Bonald, 1893, 20 E. (II. L.) 88; ride

supra, ]). 89).

Where beneficiaries have a vested right in an estate, the existence of an

annuity or liferent does not prevent the^Court from authorising the trustees

to accelerate tlie period of payment. "AVIiere the final distribution of a

trust estate is directed to be made on the death of an annuitant, and it

clearly appears that in postponing the time of division the testator had no

other object in view than to secure payment of the annuity, it may be

within the power of the Court, upon the discharge or renunciation of the

annuitant's riglit, to ordain an immediate division. ]>ut in order to the

<luc exercise of that power, it is essential that the beneficiaries to whom

the trustees are directed to pay or convey slwdl have a vested and inde-

feasible interest in the provisions" (])er Ld. Watson in Mnirhcad, 1890,

17 E. (H. L.) 45, at p. 48, referring to Boherlson, 1846, 9 ]). 152; Bainsford,

1852, 14 1). 450; Prelty, 1854, 16 D. 667 ; Lucas Trs., 1881,8 E. 502; Fiulay's

yV.s., 18S6, 13 E. 1052 ; Alexander's Trs., 1870, 8 M. 414; Murray's Trs., 1887,

15 E. 2:53). If no right has vested in the beneficiaries, the trustees clearly

cannot, as a general rule, .safely i)ay the trust funds to them, because they,

having no vested riuht, cannot give the trustees a valid or effectual diseharge

(Forbes, 1890, 18 E^ 230). So if the right is given subject to a condition

personal to the legatee, such as majority or marriage, payment cannot be

male at an earlier period without breach of trust. But, on the other
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hand, where the beneficiaries have a right of fee snhject to a liferent,

and it is clear that the postponement of the period of divi:sion was for the

purpose of securing the liferent, and for that one purpose only, if the

liferentiix and the beneficiaries—the parties being all iu majority—have

consented, the Court will authoiise the inunediate payment of their shares

to the beneficiaries {Lousons Trs., 1886, 13 E. lOOo ;
Craigic, 1837, 15 S.

1157 ; Rutherford, 1821, 1 S. 37 ; Broim, 1855, 17 I). 759 ; Dow, 1877, 4 E.

4:'d2,\Klppen, 1871, 10 Macph. 134; Tod, 1871,9 Macph.728; Gordon,lSQQ,

4Macph. 501; Urquhart's Trs., 1886, 14 E. 112; Murray's Trs., 1887,15

E. 233 ; Forbes, 1890, 18 E. 230 ; M'Murdo's Trs., 1897, 24 E. 458).

The rule does not apply stante matrimonio where the liferent is conferred

by a marriage contract,, to which the liferentrix was a party {Mcnzics, 1875,

2 E. 507; Kcrs Trs., 1895, 23 E. 317), unless in such special cases as

Bamsay, 1871, 10 INIacph. 120 : Lnidlmcs, 1884, 11 E. 481, where the estate

of the wife was to pass to her and her heirs on the dissolution of the

marriage, there being no provision for children of the marriage. Furtlier,

a liferentrix cannot effectually consent to give up her liferent where the

property is held by trustees under an express declaration that the interest

of the liferentrix is alimentary or non-assignable. The trustees in such a

case will not be permitted to denude, though with llie full consent of the

liferenter, in favour of the fiar, even when all the other purposes of the

trust have been performed, for the reason that by no other means can

the alimentary provision be so ehectually ."^ecured, especially against the

voluntary deeds of the liferenter ( Whites Trs., 1877, 4 E. 786 ; Dutliics

Trs., 1878, 5 E. 858; Ulliott's Trs., 1894, 21 E. 975). "A trust duly

constituted for payment of an alimentary annuity cannot be brought to an
end by the joint action of the annuitant and the parties having bmefieial

right to the fee. A rule to the contrary has long been settled and was
recently enforced in White's Trs. (supra) and Duthies Trs. (sujira). In
both instances the parties entitled to the fee had a vested interest ; and in

Duthie's Trs. the alimentary liferenter and the beneficial fiar were one and
the same person. Yet it was held that the combined action of all the

parties interested could not defeat the settler's intention to make the

annuitant's rights alimentary, a result which could not be attained except

by continuing the trust" (per Id. Watson in Hughes, 1892, 19 E. (H. L.)

33, at 35). When the alimentary liferenter becomes vested with the fee

on which his alimentary interest is a burden, he can ajipoint the fee; and
he may make this appointment for a present consideiation, and by this

means improve his financial position during his lifetime (per Ld. J.-Cl. in

Mliott's Trs., 1894, 21 E. 975, at p. 979). It has been held, however, that a
fee l)urdened with an alimentary interest may be released from the trust

administration, on the alimentary interest being made a real burden on the
fee, and the real burden so created being held in trust for the alimentary
liferenter {Munro, 1878, 16 S. L. E. 126).'

The opinion has been expressed by Ld. Watson that, where distribution
is postponed and the fee is destined contingently to the surviving members of

a class, or to persons nominated in succession, the Court would be justified

in directing distribution although no beneficial interest has vested, if applica-
tion is made to that effect by the entire class of persons to whom, or to one
or more of whom, the beneficial interest must eventually belong (per Ld.
AVatson in Muirhcad, 1890, 17 E. (H. L.) 45, at 48, and in Hughes, 1892,
19 E. (H. L.) 33, at pp. 34, 35; cf. Grant's Trs., 1876, 3 li. 280; Zouson's
Trs., 1886, 13 E. 1003; Urquhart's Trs., 1886, 14 E. 112). In order, how-
ever, that beneficiaries may be entitled to an acceleration of payment of a
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fund, wliicli ha? not yet vested in them, the circumstances must be such

that the fund must in future inevitably belong to one or other of them ; nor-

will their right to immediate payment be affirmed, notwithstanding their

ultimate interest, if the terms of the trust require that it shall be kept up,,

or if their riuht is subject to defeasance by the possible existence of other

beneficiaries {Hughrs, 1892, 19 E. (H. L.) 33).

Acrain, although the liferenter nnd all the cxi^tinc members of a class of

beneficiaries may be willing that the trust estate should be divided, difficulty

miy arise owing to the possibility of the class of beneficiaries being increased

by the birth of children. In such cases the Court has on several occasions

authorised an immediate distribution of the property where the mother of

the family of children, the increase in whose number is in question, is

advanced in age (Louson's Trf^., 1886, 13 E. 1003, where the lady had.

attained the age of sixty, her husband still being alive; Urquhart's Trs.^

1886, 1-4 E. 112, where the lady was sixty-one years of age, her husband

still beincj alive; see opinion of Ld. M'Laren in Barron, 1887, 24 S. L. E.

735 : cf. ITaynes, 1866, 35 L. J. Ch. 303 : Croxton, 1878, L. E. 9 Ch. Div.

388; Widdoios Trs., 1871, L. E. 11 Eq. 408). In some of the earlier cases

caution was required that the fund would be replaced upon the subsequent

birth of children belonging to the class of beneficiaries {Schcniman, 1828, 6

S. 1019 ; Shaw, 1828, 6'S. 1149 ; Gordon, 1873, 45 Scot. Jur. 272 ; Blachwood,

1833, 11 S. 443 and 699 ; Fleming, 1879, 6 E. 588). There is, however, no
presumption of law that a woman is past child-bearing at any particular^

age (Anderson, 1890, 17 E. 337, in which case it was held that theie was-

no presumptitm that a woman, fifiy-eight years of age and unmarried,,

would not have i?sue\

As to the piyment of the accumulated proceeds of a fund, see Accumula-
tions ; TiiELLussoN Act.

Conditional Direction to Pay conteasted with Unqualified Gift.—
It is an element—and in some cases an important element—unfavourable

to immediate vesting that the benefit is confernd only by a direction to

trustees to pay to the beneficiaries on the occurrence of an event ; wliereas it

is an element favourable to immediate vesting that the benefit is cojiferredi

primarily by an unqualified gift. " When nothing is expressed in favour of a

beneficiary except a direction to trustees to convey to him on the occurrence

of a certain event, and not sooner, and failing him to certain other persons

.as substitutes or conditional institutes to him, then, if he does not survive

the period he takfS no riglit under the settlement" (per Ld. Eres. Inglis

in Bnjson's Trs., 1880, 8 E. 142, at p. 145). In Bryson's Trs. {supra) \\\<is

testator directed Ids trustees to pay tlie liferent of his estate to hi£;

widow as long as she remained unmarried, and within twelve montlis. .

alter her death, or as soon therealter as convenient, to convey certaiui

.

]ieritd)]e subjects to A. and the iieirs of liis body, whom failing to

-

B., whom failing to C. A. predeceased the widow, who had not mariiedi

again, and it was held that no right had vested in him at the dale

of his death, upon tlie ground that, as the deed conferred no right,

upon A. apart i'rom the diiection to convey to him, no right vested ir»

liim prior to tlio date when the conveyance fell to be made (cf. Reeves Exrs.,

1892, 19 E. 101:5; Forhr>i, 1890, 18 E. 231 ;
Brodics Trs., 1893, 20 E. 795;

Lainrj, 18G5, 3 Macpli. 1143). On tlie otlier hand, where the words of gift

confer an absolute fee f»n tlie ol)jects of the gift, and do so at once, it

requires very strong nnd nncipnvocal language to detract from the absolute

nature of the gift, and induce the Court to hold that not an absolute but,

only a conditional fee is given (per I.d. Eutlicifin-d Clark in Bynrs 7Vs.,
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1887, 14 E. 1034, at 1037). As previously pointed out, the question

whether there is a primary unqualified gift or merely a direction to pay on

a certain event is important in determining whether a dies incertns operates

to postpone vesting (Fi/fes Trs., 1890, 17 E. 450; Brodics Trs., 1893, 20

E. 795, vide supra, p. 82), in determining whether a destination over

to issue or heirs suspends vesting (Byars' Trs., 1887, 14 E. 1034; Hay's

Trs., 1890, 17 E. 961; Johnston's ^Trs., 1891, 18 E. 823, vide supra, p. 91),

•and in determining whether the granting of powers to trustees to continue

tto hold in trust, or subsequent directions given to trustees to limit the

-beneficiaries' right, suspend vesting {Lindsay's Trs., 1880, 8 E. 281

;

Balglislis Trs., 1889, 16 E. 559; Logan's Trs., 1890, 17 E. 425; Grcenlees,

1894, 22 E. 136; Stewart's Trs., 1896, 23 E. 416; Maclmys Trs., 1897,

24 E. 904; Newall's Tr., 1898, 25 E. 1176; Dunlop's Trs., 1899, 36 S. L. E.

.'391 ; and other cases supra, pp. 87 et seq.).

Direct Gift contrasted with Intervening Trust.—An element for con-

sideration, which in ambiguous cases may be material in determining questions

of vesting, is the form of the gift, i.e. whether the gift is direct or through the

intervention of trustees. If a testator gives a liferent of his estate to A.,

and bequeaths legacies by de p)resenti words of gift to certain persons on

specified conditions, it is more easy to infer an intention to create an im-

mediate vested interest in the legatees than it would be if the testator had

begun by making a conveyance of his whole estate to trustees, and had then

directed them, subject to the same conditions and on the death of the life-

renter, to make payment of these legacies. In the case first supposed the

legal estate is in an executor, hwiprimdfacie an executor is only a trustee for

immediate distribution, and in the absence of any continuing trust the

most probable interpretation is that the legatees were intended to take

vested interests, subject to the burden of the general liferent. If a con-

•tinuiug trust is constituted, the tlieoretical difficulty in holding a fee to be

in suspense is removed, and the vesting is determined by the conditions of

the gift. To this extent the circumstance of tlie gift being made in the

form of a direction to trustees may come to be an important element

((paraphrased from opinion of Ld. M'Laren in LTay's Trs., 1890, 17 E. 961,

at 964). It is, then, an element unfavourable to vesting that a continu-

ing trust is created tying up tlie estate, especially for the protection of

contingent interests (e.g. Richardson's Trs., 1850, 3 2 D. 855); but, as has

been pointed out, where there is an original absolute gift, directions to

continue the trust, and even the granting of large administrative powers to

the trustees, do not suspend vesting, if there are no contingent interests

(see supra, pp. 89 et seq.). Similarly, it is an element favourable to vesting

that no continuing trust or administrative machinery is created (Clouston's

Trs., 1889, 16 E. 937 ; HayivardJs Trs., 1895, 22 E. 757, where only executors

were appointed). Where there is a clear direction to trustees to pay over

the shares of beneficiaries, a declaration in a subsequent part of the deed

showing an intention that a part or whole of the shares should be tied up
is of no effect, imless the direction to pay is recalled ; for, the trust not being

continuin'T, there is no machinerv for carrying out the testator's intention

{Clouston's Trs., 1889, 16 E. 937 ; Allan's Trs., 1872, 11 Macph. 216 ; MacNish,

1879, 7 E. 96; Douglas' Trs., 1879, 7 E. 295; Jamicson, 1889, 16 E. 807;
Murray, 1895, 22 E. 927). Where the direction to the trustees is merely
to "pay" or "convey" or "divide," there being no provision for the con-

tinuance of the trust, the mere intervention of trustees has little effect in

determining a question of vesting. Even where there is a continuing trust,

the presumption is in favour of immediate vesting, if there is nothing in



VESTING IN SUCCESSION 105

the way of a liferent or contingent interest to be protected, so that the

only interest protected by the trust is that of the persons to whom the fee

is given ( iroof^, 1896, 24 11. 105, at p. 107).

As pointed out (mfra, p. 106), in dealing with vesting under marriage

contracts a destination of moveable or immoveable property to a parent in

liferent and to his children (unborn at the date of the disposition) iniee,

according to the ordinary rule, vests the fee in the parent (Fror/'s Crs., 1735,

Mor. 4262; 3 Koss, L. 0. 602); but the existence of a continuing trust in

such a case is an element pointing strongly to the fee not vesting in the

parent, but passing directly to the children of the marriage {vide infra, p. 109).

Subsidiary Elements, FAVourvABLE, or unfavourable, to Vesting.—It

is an element favourable to vesting if the testator authorises intermediate

payment of interest, or advances of capital, to the beneficiaries ( Wilson's

Trs , 5 n. 697 ; Boss Trs., 1884, 12 R 378 ; Matthew, 1844, 6 D. 718 ;
Nolan,

1866, 5 M. 133; MKinnon's Trs., 1897, 24 E. 981). "Where a testator

gives the income or usufruct of a subject to a legatee or heir, and at the

same time directs that the cupital shall be made over to him on his

attaining majority, the inference is that the right intended to be taken by

the legatee is the sum of the rights expressly given—and in other words,

a vested right of fee, and that the postponement of payment is only

fin administrative provision with a view to the preservation and_ manage-

ment of an estate during the legatee's minority " (per Ld. M'Laren in Broclie,

1893, 20 E. 795, at 802; cf. per Ld. Trayner in Wood, 1896, 24 E. 105, at

112). Simihvrly, where a testator provides facilities for dividing the estate

among the beneficiaries during the survivance of the liferentiix, it points

fitronuly to his intention being not to postpone vesting {Eoss Trs., 1884, 12

E. 378, at p. 383) ; and a direction to at once separate off the share of a bene-

ficiary from the rest of the estate is construed as indicating a like intention

{Waters Trs., 1884, 12 E. 253). A direction for intermediate payment of

interest or advances from capital, while an element in favour of vesting «

morte, is not inconsistent with postponement of vesting {Fyfcs Trs., 1888,

17 E. 450 ; Adams Trs., 1896, 23 E. 828 ;
Berjrjs Trs., 1899, 36 S. L. E. 382).

The presumption in favour of vesting a vwrte tcstatoris is unusually

strong in the case of provisions in favour of the testator's immediate

children (per Ld. J.-Cl. IMoncreiff in Jackson, 1876,3 E. 627).

It is also an element in favour of immediate vesting, if the provision is

declared to be in lieu of legitiin (per Ld. Kinnear in Wood, 1896, 24 E. 105,

at p. 114; and, as to provisions in marriage contracts, see per Ld. Curriehill

in Napier, 1864, 3 Macph. 57, at 64, and per Ld. Cowan in Eogcrsons Trs.,

1865, 3 Macph. 684, at 091).

Again, the fact that there is no liferent to be protected, and that the

only i'literest to be protected by the trust is that of the person to whom the

lee is given, is a consideration pointing to immediate vesting (per Ld.

Trayner in Wood, 1896, 24 II. 105, at p. 1 1 2).

There is a certain ])rcsumi)tion against there being two periods of vesting

under the same deed, but this is not an element of much weight (per Ld.

Moncreiff in Boss' Trs., 1897, 25 E. Go, at 73 ; vide siqwa, p. 74). Where it

lies with trustees to fix thi' pciiod of payment, which is also the period of

vesting, the trustees cannot fix dilferent p(>riods of vesting in the case of

dilVerent beneficiaries {Sutherland's Trs., 1874, 2 E. 46).

In many cases it is laid down that a construction of a testament is to be

avoided, or at least is not to Ix; inferred, which would result in total or

l.artial intestacy (see, c.r/., Wlutc's Trs., 1893, 20 E. 460, per Ld. Young at

p. 464 ; Bamsays 7V.s.,'l876, 4 E. 243, per Ld. Ormidale, at p. 246; Mdhs,
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1898, 25 R 720, at pp. 727 and 728). The fact, however, that a certain

construction may, in certain possible events, result in partial intestacy, is

material only where the rest of the will shows a clear intention on the part

of the testator to distribute the estate in all possible contingencies. Taken

by itself, an argument from a possible intestacy is not of much weight;

and it loses itslorce where under the will there may, under any construc-

tion, be intestacy in a possil)le contingency (as in JFard, 1893, 20 E. 949,

see per Ld. Kinnear at p. 953). Where intestacy results from the failure

of a testamentary provision, the persons entitled to take are the heirs ah

intcsfato of the testator at the time of his death (Wilson's Trs., 1894, 22

K. 62).

III. Vesting under Makpjage Conteacts.

The purpose of an antenuptial marriage contract is to regulate the

rights of the spouses and the children to be procreated of the marriage, and

to secure the provisions in the settlement against the future acts of the

spouses and the diligence of creditors. Though there may be an ulterior

destination in favour of others than the spouses and issue of the marriage,

such a destination is so much outwith the purpose of the deed itself that it

does not partake of the onerous character of the deed (Bank. i. 5. 15
;

Ersk. Inst. iii. 8. 39
;
per Ld. Young in Wardlaivs Trs., 1880, 7 H 1070, at

p. 1078). The only qualification to this rule is that where the destination

in the contract is "to the chil hen of the mariiage and the issue of such

children," the grandchildren are in the same favoured position as children,.

i.e. the destination to thetn is equally onerous with the destination to

children (per Ld. Watson in MDonald, 1893, 20 II. (H. L.) 88, at 94). A
destination to strangers in a marriage contract, e.g. to the next of kin of one

of the spouses, can only be onerous if it is imrs contractus between the parties-

(cf. Fcir/usons Curator Bonis, 1893, 20 II. 835; Kinsman, 1687, M. 12980;

Yorkston, 1693, M. 12981).

Vesting of Eights in the Spouses.—The rights of the spouses them-

selves respectively under the various destinations common in marriage con-

tracts are dealt with fully under Conjunct Eights ; Fee and Liferent ;
and

Marriage Contract.
Vesting of Eights in the Children of the Marihage.—The terms of

a marriage contract are always construed as favourahly as possible to the

vesting of provisions in the children of the marriage fur whose benefit the

deed was executed. The presumption for vesting in the case of marriage-

contract provisions to children is strengthened by the fact that such

provisions come in place of legitim (see per Ld. Curriehill in Napier, 1864^,

3 M. 57, at p. 64 ;
per Ld. Cowan in Bogersons Trs., 1805, 3 JNL 684, at 691

;

and per Ld. Kinnear in Wood, 1896, 24 E. 105, at p. 114).

A. Cases in which Bights vest in Children, horn at Date of Deed.—

A

destination directly in favour of a parent in liferent and to his children

nominatim in fee, or to children nominatim and such as may be born in fee-

{Dykes, 3 June 1813, F. C), vests the fee at once in the children, subject tO'

the parent's liferent, whether the conveyance is made by a stranger or by
the parent himself {Mackintosh, 28 Jan. 1812, F. C). If, however, the

conveyance is made by the parent himself, the reservation of a power of

disposal to the liferenter is held equivalent to a revocation of the children's-

fee-simple interest during the parent's life {Cnmmivg, 1756, M. 15854;
Baillic, 23 Feb. 1809, F. C. ; Stivcn, 1873, 11 M. 262).

Similarly, provisions to individual children nominatim made in a

delivered and irrevocable deed inter vivos, granted in terms of an obligation



YESTIXG IX SUCCESSION 107

in a marriage contract, vest in tlie childien on the delivery of the deed
{Napier, 18G4, 3 M. 57). In Napier (siqrra) a mother disponed inter vivos

certain heritable property to her eldest son, nnder burden of his making
payment to each of her daughters of a certain sum at fixed periods after the

granter's death. It was hell that the right of the daughters in their

provisions vested on the delivery of the deed, so that the right to the

])rovision of one of the daugliters, who predeceased her mother, was carried

t ) the said daughter's husband by the conveyance to him of acqvArenda in

her mirriage C(jntract executed seventeen years previously (cf. Smitton,

1839, 2 D. 225, and Turnhnll, 1825, 1 W. & S. 80, as explained bv Ld. Pres.

Inglis i:i Spalding, 1874, 2 li 237 ; Grcig, 1839, 2 D. 169). In two cases a
disposition by a husband " to myself and my wife, and the longest liver of us,

in conjunct fee and liferent, for our alimentary use allenarly," and " to the

children of tlie marriage nominatim in fee," has been construed as at once

conferrin<j: a fee on the cliildren (JVatherstone, 1801, M. 4297; Brgson,

1893, 20 E. 986).

Again, where a widow with a family, before entering on a second

marriage, conveyed by antenuptial contiact her property to trustees for

behoof of herself " for lier liferent alimentary use allenarly " and for behoof

of the children procreate! or to be procreated of her body and their

respective heirs and executors whomsoever in fee, it was held—there being

no children of the second marriage, which was dissolved by the death of the

wife—that the fee of the property had vested immediately in the children of

her first marriage, and, that being so, that the mother could not dispose of

it by testamentary deed (Mackie, 1884, 11 E. (H. L.) 10). So the appoint-

ment under a delivered deed of the share falling to a child under a marriage

contract operates th.e immediate vesting of such share. Thus where a
father by his marriage contract bound himself nnd heirs to pay to trustees

a sum for behoof of the children of the marriage, in such shares as he
should appoint, and, failing appointnient, to be held by the trustees for the

chiMren alive at his death, it was held that a deed executed by the father

in view of a son's marriage, declared to be delivered on execution and to be
irrevocable, appointing to the son a certain srnn as his share of the trust

funds, was effectu il to vest the share in the sun at the date of the appointment
in his favour, and that the right of the son, who ])redeceased his lather, was
not contingent on his surviving his father (Chancellors 2Vs., 1896, 23 11. 435).

V). Cases in vliich the Frovisiov vests in the Children of the Marriage
at their Birth.—(a) Merely Fiduciary Fee in Parent.— Where an estate

is destined to parents in liferent anil to children naseituri or unnamed
(for children in life who are unnamed are regarded as being in

the same position as if they were unborn

—

Porterjield, 1779, M. 4277;
1780, 2 Tat. 537; Lindsay, 1S07, M. rocc " Fiar," App. 1; MClymonVs
Exrs., 1895, 22 11. 411), tlie effect is to give the fee, and not a mere
liferent, to the parents {Frog's Crcds., 1735, M. 4262). The origin of

the ruhi was the de-ire to prevent the anomaly of a fee of a lemlal

estate being in sus|iensc until the birth of children. The rule of con-

struction adopteil in Frog's Creds. (supra) is now a])plied equally whether
the ])roperty conveyed be heiitable or moveable (M Clymont's Exrs., 1895^

22 II. 411). "Tiie decisions of the Scotch Courts make no distinction

between land and mon(!y in tliis respec.-t, and with regard to money treat a

disposition to the ])arent for life, remainder to the children vascituri,.

without the Wftnl 'allenarly,' as in cfl'ect a simple destination, which may be
defeated by the ]»arcnt who is considered the (iar " (per l,d. ("ban. ("aini>bell

in Mackintosh, 1845, 4 Hell's App. 105).
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On the other hand, if the gift of liferent is qualified by the word
" allenarly " or other restricting word of similar siguiticance, the qualification

is construed as indicating an intention on the part of the granter that the

parent's right is to be one of liferent only {Ncwlands, 1794, M. 4289
;

^ Koss, L. a, Land Rights, 634; Harvci/, 26 May 1815, F. C. ; 3Iiller, 1833,

12 S. 31 ;
per Ld. Chelmsford in llalston, 1862, 4 Macq. App. 397. at 419).

The right of each child to the fee vests in him on his birth, the parent

being the fiduciary fiar, that is, by legal construction, trustee for the

children to be born {Dundas, 1823, 2 S. 145 ; Douglas, 1870, 8 M. 374).

In order thus to reduce the right of the parent to a mere fiduciary

fee, and vest the beneficial fee in the children at their birth, it is not

absolutely necessary that such formal taxative words as " allenarly " or

•"only" occur in the dispositive part of the deed (per Ld. Wood in

Eamsay, 1854, 16 D. 764 ; approved by Ld. Mure in Dawson, 1877, 4 E.

597, at p. 600). The same result may be effected by any expressions clearly

indicating such an intention (per Ld. J.-Cl. Moncreiff in Bcvcridge, 1878, 5

H. 1116, at 1119; also per Ld. M'Laren in Fenton-Livingstone, 1899, 36

S. L. E. 580, at 588) ; for example : by words excluding the parent's creditors

{Douglas, 1811, Hume, 173); by a direction that the interest of the sum
<',onveyed should be paid to the parent as an alimentary provision, and that

the principal should be apportioned by the paient among the children

{Dawson, 1877, 9 E. 597 ; cf. Rait, 1892, 19 E. 687) ; or by a gift of the

liferent of the interest to the parents, followed by a declaration that the

principal sum should be the property of, and divided amon^, the childien

{Scott, 1826, 4 S. 454 (N. E. 460); affd. 1827, 2 W. & S. 550 ; see per Ld.

Selborne in Studd, 1883, 10 E. (H. L.) 53, at p. 56). The qualification of

the parent's liferent by the word " alimentary," coupled with a power of

apportionment among children, is also effectual to restrict the parent's right

to a fiduciary fee, and vest the beneficial fee in the children on their birth

{Gcrran, 1781, M. 4402; Kennedy, 1826, 3 S. 554; Bell's Prin. s. 1950;
M'Laren on Wills, 3rd ed., p. 611

;
per Ld. Wood in Damsay, 1854, 16 D. 764

;

Dawson, 1877, 4 E. 597) ; but the qualification of the parent's liferent by
the words "during all the days of his life " is not sufficient to prevent the

parent having the full fee {Lindsay, 1807, Mor. " Fiar," App. 1). Further, it

is to be observed that the rule of Frogs Creds. (1735, M. 4262), stated in the

preceding paragraph, only applies where the destination is to a parent in

liferent and the children of that parent in fee ; where the destination is to

A. in liferent and the children of B. in fee, A. has only a liferent {Sjxnce,

1829, 3 W. & S. 380 ; Eamsay, 1854, 16 D. 764).

Where, then, in a marriage contract there is a direct conveyance of

specific property to the spouses in liferent for their liferent use "allenarly"
or " only " or " alimentary " or " merely," and to the heirs or the children of

the marriage, nascituri or unnamed, in fee, or where, though the destination

is simply to the spouses in liferent and the children nascituri in fee, there
is an indication of intention, as in the cases above mentioned, that the
•children should have the fully vested fee, the spouses are fiduciary fiars

for the children who may, or may not, come into existence. Although, the
existence of children being uncertain, a fiduciaiy fee is held to be implied
in the parents' liferent, yet the parents are really, from the first, bene-
ficiaries only to the extent of their own liferent, and hold the fee merely
in trust for the children of the marriage on the condition that each child

stakes a vested interest on its birth (Grant's Trs., 1866, 4 M. 336 ; Eogersons
Tr., 1865, 3 M. 684 ; Fyffc, 1841, 3 1). 1205).

The principle is not admitted that a parent can be fiduciary fiar not
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only for his own children but for other persons, failing his children

(Logaris Trs., 1890, 17 E. 425, per Ld. Adam at p. 432, and Ld. Shand at

p. 434). In destinations pointing to such a result, the Courts hold that

the beneficial fee vests in the parent, sul»ject to defeasance in the event

of the parent having issue {Logans Trs., 1890, 17 E. 425, following

Lindsays Trs., 1880, 8 E. 281, and Dalgkislis Trs., 1889, 16 E. 559). See

sujyra, p. 94, Vesting subject to Defeasance.

(b) Effect of a Continuing Trust.—The existence of a continuing trust,

or, in other words, the fact that the granters of the provision are divested

of the property during their lifetime, is always a matter of great importance

in construing the rights of children under a marriage contract (per Ld.

Curriehill hxBomanes, 1865, 3 Macph. 348, at 355, and cases there referred

to). Where the provisions to the children of the marriage are secured by

the conveyance of estate or funds to trustees for behoof of the spouses

and survivor in liferent and the heirs or children of the marriage in fee,

the creation of the trust, if it is a continuing one, is construed as showing

an intention that the fee should not vest in the parents, but in the

children as a class (Beattie's Trs., 1862, 24 D. 519, at 534, and earlier cases

there cited ; Sivright, 25 Jan. 1824, F. C. ; Falconer, 1825, 3 S. 455).

A direction to the trustees to "hold" or "retain," whether it be

expressed or implied, renders the trust a continuing one, and such a

continuing trust suffices to preserve the contingent fee for unborn children,

even though the word " allenarly" or other similar phrase be not used {Scton,

1793, M. 4219 ; Putmsay, 1854, 16 D. 764; Watson, 1854, 16 D. 803; per

Ld. J.-Cl. Inglis in Donaldsons Trs., 1864, 2 Macph. 428, at 435). Though

the person or persons directed to hold, i.e. the trustees, be the liferenter

or liferenters themselves, nevertheless the trust is effectual to limit the

parents' right to a mere liferent and allow the fee to vest in the children

at their birth {Mein, 1827, 5 S. 779 (N. E. 727); affd. 1830,4 W. & S.

22). It is otherwise where the direction to the trustees is merely to

"pay" or to "convey" the estate {Hiittons Trs., 1874, 9 D. 639; Balston,

1862, 4 Macq. 397). In such cases, as the trustees cannot continue the

trust or hold tlie estate, the presumption is strong that the parents have

the fee and not merely a liferent. If, tlirougli the operation of a con-

tinuing trust, the parents' right is restricted to a liferent and the

contingent fee is reserved for unborn children, the children's provision

is not prevented from vesting in them immediately on tlieir birtli by

the parents and the survivor having a liferent, or by payment of the

fund to the cliiLlren being postponed until the death of the surviving

spouse in order to secure his or her liferent, or by the existence of a
power of apportionment among the cliildrcu (see opinions in Liomanes,

1865, 3 M. 348; Miller, 1875, 2 E. (H. L.) 1, at p. 10; McwJcie, 1884, 11 E.

(H. L.) 10).

"Where tliere is a continuing trust, the difficulty generally is to

determine whether the provisions to children vest at their birth or

whether the vesting of such ])rovisions is postponed till the dissolution of

tlie marriage. The question between vesting at birth and vesting on the

dissolution of the marriage is often a narrow one, and its determination

is readily anbcted l)y the special terms of tlie contract (per Ld. Doas in

Grant's Trs., 1866, 4 Macph. 3:56, at 341, and in Ilomancs, 1865, 3 Macpli.

348, at 356). On the one liand the Courts, being always desirous

to favour tlie clnldren and to render their provisions available to thera

at as early a date as possiljle, readily hold, where the property conveyed is

specific and ascertained at the date of conveyance, expressions in the deed
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providing for tlie payment of the interest or part of the interest of the

fund, or for advance of the capital to the children ; or appointing, or giving

facilities for, payment to the children at a time which may happen during

the survivance of the spouses (as to the effects of these elements in

determining vesting, vide supra, p. 105); or a declaration that the

provisions are in lieu of legitim ; as indicating an intention that the

provisions shall vest immediately (per Ld. Curriehill in Napier, 3 Macph.

57, at 64; per Ld. Cowan in Bogcrsons Trs., 1865, 3 Macph. 681, at 691).

On the other hand, where the conveyance in the marriage contract is

really testamentary in its nature, as where the property conveyed to

the trustees is the whole estate belonging to the granter, or the whole

estate which shall belong to him at his death ; or where the conveyance

includes what the husband may conquest or acquire during his life, the

amount and, indeed, the very existence of which is contingent ; there is

no immediate vesting in the children (Ersk. iii. 8. 43 ; Arthur and Seymour,

1870, 8 Macph. 928 ; Grant's Trs., 1866, 4 Macph. 336 ; Champion, 1867, 6

Macph. 17 ; Wardlaios Trs., 1880, 7 E. 1070). Even where the marriage

contract takes the form of a direct conveyance by the father of the whole

estate he may possess at his death to his wife in liferent allenarly, and the

children nascituri in fee, it is, though in form a present conveyance, really

a testamentary deed, and the children's right is not even a jus crcditi till

the father's death (per Ld. Pres. luglis in Ilaldanc, 1885, 13 E. 179).

(c) Special Cases.—Again, even where there is no trust, the terms of the

marriage contract itself may suffice to determine the question in favour

of vesting of the provisions for children in the children at birth. Thus in

Walkinshaivs Trs., 1872, 10 M. 763, a husband, by antenuptial contract

of marriage, bound himself to " provide and secure " a certain sum, if there

was only one child of the marriage, and a larger sum, if there were more
children of the marriage than one, payable on the death of the longest

liver of the spouses, a power of apportionment being given to the fatlier,

whom failing;, to the mother. It was held that each child had a vested

interest in the provision from its birth. In arriving at this result, the

Court were influenced principally by the considerations (1) that the

father's obligation M^as not to " pay," but to " provide and secure," and

(2) that the father undertook a present obligation to effect a policy of

insurance in security of the provision.

Provision vested in Children liable to Fluct^iation. — Where a pro-

vision vests on the birth of a child in the children of the marriage as a

class, the whole fund vests in the eldest child on his birth, and, if other

children are born, the elder children are divested, at the birth of each of

the younger children, ^7'0 tanto of the amount necessary to make up the

share of the latest born child. The share of each child is, accordingly,

subject to fluctuation in amount according to the number of children.

The possibility of other children being born who will have an equal light

to share in the fund with those in esse is not a ground for withholding
the distribution of the estate immediately on the arrival of the date at

which payment is to be made {Biggar's Trs., 1858, 21 D. 4). The vested

share of each child may also be subject to increase or to diminution, or

even to extinction, if a power of apportionment by the parent is exercised.

At common law a father has such a power of apportionment among his

children of a provision destined to them as a class in his marriage
contract. Where, indeed, heritable property is destined to heirs, it goes

to the eldest son, who is the heir in heritage, and the father cannot
apportion it among all his children (Stetaart, 1744, 1 Pat. App. 364

;
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Ormiston, 1809, Hume, 531; Spiers, 1778, M. 13026); but where
heritable property is destiued to children {Doivie, 1728, M. 13004; Herries,
1806, lluaie, 528), or where moveable property is destined to heirs, or to
children, or to heirs and children, the father has a power of apportionment
{Crrant, 1712, 5 Br. Sup. 86 ; Edmonston, 1706, M. 13007). Frequently
a power of appointment is reserved to the father or mother in the
contract, in which case the power so reserved supersedes the power at

common law, and must be exercised according to the terms of the contract.

A power of apportionment reserved by a parent in his marriage contract
is more liberally construed than a power of distribution conferred by a
third party, in which case the sole riuht to deal with the property is

derived from the power. " When a father in his antenuptial marriage
contract settles the general estate which he may leave on his children
nascituri as a class, and reserves power to distribute, his right to

distribute does not arise from the reservation, but from his right of

property in the fund to be distributed, and his position as the father of

the family" (per Ld. J.-CL Moncreilf in Molrs Trs., 1871, 9 M. 850; but
see per Ld. Kutherfurd Clark in Gillons Trs., 1890, 17 E. 435, at 441).
The existence of such a power of apportionment or division in the parents
does not postpone vesting in the children {Sirright, 1824, 2 S. 643

;

Wood, 1861, 23 D. 338; Romanes, 1865, 3 M. 348, at p. 356; Miller, 1875,
2 K. (H. L.) 1). See Appointment, Power of.

C. Cases in which Provisions vest in the Children at the Dissolution

of the Marriajc.—Where marriage-contract provisions in favour of children
are not in any of the forms, described in tlie preceding paragraphs {sirpra,

pp. 107 et sep—under B.), which have the effect of bringing about an
immediate vesting in the children at birth, and where the period of pay-
ment is indefinite, the presumption is strong that the provisions, whether
coming from the father or mother's estate, vest in the children at the
dissolution of the marriage, subject, of course, to any liferent conferred by
the contract on the surviving spouse {Bomanes, 1865, 3 M. 348 ; JRogerson's

Trs., 1865, 3 M. 684; Wardlmu's Trs., 1880, 7 K. 1070). " It is settled that
the rule that i^revails in such cases, unless there is somethin;]: conclusive to

tlie contrary, is that you are to take the children as they existed at the
dissolution of the marriage, and that is on the death of the first deceaser of

the spouses" (per Ld. Young in Wardlaiu's Trs., 1880,7 R 1070, at 1078).
The circumstances in which the presumption in favour of vesting at the
dissolution of the marriage comes into operation are best explained by an
examination of some typical cases. In Wardlaic's Trs., 1880, 7 li. 1070, the
luisband bound himself in an antenuptial marriage contract to provide one
half of all money he should conquest or ac([uire during the marriage to his

wife in liferent and the children of the marriage in fee, and the wife conveyed
her whole means and estate to trustees for behoof of her husband and
lierself "in conjunct fee and liferent for the liferent use allenarly " of the
lnisl)an(l, exclusive of his jus mariti, and for the use and behoof of the
children of the marriage in fee in such proportions as the husband should
appoint. A discretionary power was given to the trustees to pay to the
wile such part of the capital as they siiould tliink fit. The husband was
survived Ijy his widow and four children, and the Court—rejecting the
argument that, l)y the terms of tlie deed, the widow was liar of the estate

which she had conveyed to the trustees—decided that the provisions of

the chihlren, botli those from the father's estate and those from the mother's
estate, vested in them at the dissolution of the marriage, namely, on the
death of the first deceaser of the spouses (cf. Murrafs I'rs., 1887, 15
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E. 233). In Rogersons Trs., 1865, 3 M. 684, certain funds were conveyi d

by the husband to trustees to be liferented by the spouses, and the only

direction for payment to children was that, upon the decease of both

spouses, the money in question should " be divided in equal proportions

amongst the children surviving at the time." The husband died, survived

by his wife and a son. On the son subsequently predeceasing his mother,

—a case not contemplated in the marriage contract,—it was held that the

fund had vested in him and was carried by his testamentary settlement.

Again, in Angus' Trs., 1880, 17 S. L. E. 536, a husband by antenuptial

marriage contract provided an annuity to his intended wife in case she

should survive him, directing that, on the death of his wife, if she should

survive him, the capital set apart to provide the annuity of the widow
should be divided among the children of the marriage in such proportions

as the mother should appoint in writing. The capital was to be payable

to the children only on their respectively attaining majority ; nevertheless,

the Court held that the capital vested in the children immediately on the

dissolution of the marriage by the predecease of the father. The presump-

tion in favour of vesting at the dissolution of the marriage holds even

though the funds in question are provided by a person other than a

parent. Thus in Grant's Trs., 1866, 4 ]\T. 336, the father of the intended

wife, in her antenuptial contract of marriage, bound himself and his heirs

to lay out at the term next after his death the sum of £2000 upon suffi-

cient bonds, taken payable to the spouses and the survivor of them in con-

junct liferent, for the liferent use of them, and the longest liver of them,

allenarly, and to the child or children procreated of the marriage, whom
failing to the nearest heirs or assignees of the wife's father himself in fee.

It was further provided that the sum should bear iuterest from the date

of the spouses leaving the family of the wife's father. One child was boru

of the marriage, but this child predeceased both its parents, as well as the

wife's father. The Court held that as the only child of the marriage had
predeceased the dissolution of the marriage, the fee of the £2000 never

vested in it, and that on the death of both spouses it belonged to the heirs

and assignees of the wife's father. Where a jus crcditi in property vests

under a marriage contract in children on the dissolution of the marriage,

the surviving spouse having the power during her life to change the form
and quality of the property as she pleases, the child's j'l^s crcditi is regarded

as moveable,—though the property is in fact heritable at the date of the

dissolution of the marriage,—and passes to the child's executors {Warcllaivs

Trs., 1880, 7 E. 1070; see pra^scrtim per Ld. Young at 1084).

Effects of Provisions vesting in Children as a Class.—Where the pro-

vision has vested in the children as a class during the subsistence of the

marriage, each child on coming into existence acquires a transmissible

right, and the representatives, legal or testamentary, of a child who has
predeceased the period of division take the predeceasing child's share

(Beattie's Trs., 1802, 24 D. 519; Forbes, 1838, 16 S. 374; cf. Douglas,

1870, 8 M. 374, where a mother, the liferentrix, was fiduciary fiar of

certain heritable property for her children naseituri, and it was held that

there was a vested right in the children, not as heirs, but as disponees, and
that this right was transmissible to their representatives without service).

Even in cases where the vesting of a provision in the children of a
marriage is postponed, for example, until the death of the longest liver of

the parents or until the children attain majority, the provision vests in

them as a class. A substitution of one to the other is implied, so that the

children who survive the period of vesting are entitled to the whole pro-
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vision, including the share of a chiki who has died without issue before the

date of the vesting of the provision {Burnett, 1854, 16 D. 780). The
conditio si sine liberis is, however, applicable to provisions to children in

marriage contracts (per Ld. Watson in Hughes, 1892, 19 E. (H. L) 33, at 36).

Accordingly, a provision by a father in an antenuptial contract "in favour

of himself in liferent and to the children of the marriage in fee " does not

lapse by the only child of the marriage predeceasing the father, but vests

in the issue of that child who survive the granter {Artliur & Seymour, 1870,

8 M. 928). Similarly, where in an antenuptial contract a wife conveyed to

trustees a sum, of which the husband, if he survived, was to have the life-

rent, and the capital of which after his death was to be paid over to the

children of the marriage on attaining majority, it was held, on the dissolu-

tion of tl.e marriage by the predecease of the wife, who was survived by
one son, and who left a will bequeathing her whole estate to her husband,

that the trustees could not pay over the marriage-contract funds to the

husband and son, upon their joint discharge, but were bound to retain them
for the eventual interest of the possible issue of the son {Hughes, 1892, 19

R (H. L.) 33, at 36). While, in cases in which the vesting of provisions in

the children of a marriage as a class is postponed, the issue of a child who
has predeceased the date of the vesting take their parent's original share

on the principle si sine liheris, they do not participate in the lapsed shares

of other brothers or sisters of their parent, who may have predeceased the

date of vesting. In other words, the shares of predeceasing brothers and

sisters who have left no issue go to the brothers and sisters M'ho survive

the date of vesting, to the exclusion of the issue of deceased brothers and
sisters, unless it is expressly or by clear implication provided in the deed

that accrescing shares are to go in the same way as original shares {M'Nish,

1879, 7 K. 96 ; Henderson, 1890, 17 E. 293 ; and per Ld. Trayuer in

Cumming's Trs., 1893,20 E. 454 InlWCulloch, 1892, 19 E. 777, the issue of

a predeceasing child were found to have a right to share in the lapsed share

of another predeceasing child because the indication of such an intention

was clear in the deed).

Where trustees under a marriage contract hold capital for children in

fee and the spouses in liferent, the w^ife, with consent of her husband and
children, though the capital has wholy vested in the children, cannot

during the subsistence of the marriage discharge tlie liferent which she

would have in the event of her surviving her husband, and the trustees

cannot therefore denude {Menzies, 1875, 2 E. 507) ; nor may tlie trustees stantc

matrimonio purchase with the trust funds an annuity in their names
payable to the wife, who has a liferent in the event of her surviving her

husband, equal in value to her prospective liferent, and denude quoad ultra-

(Kers Trs., 1895, 23 E. 317. It is otherwise if the property was conveyed

l)y the wife and is to pass to her and her heirs, there being no pro-

vi.sions f(jr children to be protected by the trust, as in Eamsay, 1871, 10

Macph. Vl{);LoAdlaws, 1884, 11 E. 481 ; 1882, 10 E. 324 ; 1882, 9 E. 1104).

After the dissolution of the marriage, where the children have a vested

interest in the provisions, the surviving spouse who is entitled to a liferent

can— if the liferent is not alimentary and the terms of tlie contract do

not sliow an intention tliat the trust sliould be continued to secure the

liferent of tlie surviving s])ouse, or for other ])urposes—renounce his or her

liferent, with the result that tlie children of the marriage, who have the

fee, are in a position at once to call upon the trustees for a conveyance

{Pretty, 1854, 10 I). 607 ; per Ld. Watson in Muirhcad, 17 E. (TI. L.) 45, at

48 ; jirMu.rdos Trs., 1897, 24 E. 458 ; see supra, p. 101). Where, however,

s. E.—VOL. xnr. 8
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under the marriage contract, there are ulterior trust purposes to Lt' served,

as provisions applying to grandchildren (as in 31Donald, 1893, 20 .R. (H. L.)

88), the trust must be continued for their protection and security ; but the

words " issue of the marriage," as used in an ordinary marriage contract,

apply exclusively to the children, and do not include grandchildren

{M'Mardos Trs., 1897, 24 E. 458; see further siijjra, pp. 101 d seq.).

D. Postponed Vesting under Marriage Contracts—Although the dissolu-

tion of the marriage is the natural and presumable period of vesting in the

case of provisions under a marriage contract, that presumption yields

to tlie special terms of the deed. The contingencies and considerations

which have the effect of postponing vesting under a marriage contract

imtil a date after the dissolution of the marriage are the same as those

which, in a testamentary disposition, have the effect of postponing vesting

to a period subsequent to the testator's death {vide supra, pp. 81 et seq.).

Eights of Childken to Peovisions in Questions with Ckeditoes of

Pakent.—A. Where Children have a Vested Fee.—Where the fee of the

provision is vested in the children at the date of the delivery of the deed

(see cases at p. 106), or where the children take a vested interest in specified

property at their birth, perfected by diligence or sadne, the parent having

till then a merely fiduciary fee (pp. 107 et seq.) (as to the position in this case

of a child whose right is not perfected by sasine, see infra, p. 116), or where

trustees hold the property for the children in fee {supra, at pp. 109 et seq.),

the parent is really divested of the fee, and the children's right is not merely

a personal claim against the father's estate, hut a real right which gives the

children a preference against the creditors of the father. Owing to the

onerous nature of an obligation in favour of children in a marriage contract,

if a father afterwards conveys property to the children, in any of the

modes mentioned, e.g. by recorded heritable bond or intimated assignation or

delivered policy of insurance, in fulfilment of his marriage-contract obliga-

tion, the security will be as valid and effectual to give the children a

preference against creditors as if it had formed part of the contract {Falconer,

1825, 3 S. 455 (N. E. 317); Young, 1835, 14 S.' 85). Where the father is

divested of the fee, it does not matter whether the children are to come
into the actual beneficial enjoyment of their provisions at a time which may
happen during their father's life, as at majority or marriage, or whether their

beneficial enjoyment is postponed to a period which cannot happen until

after the father's death. The only question which concerns them is

whether the father was solvent at the date when the conveyance was
made. If the father was solvent at that date, their right is absolute. (As
to position where father is proved insolvent at date of conveyance, see

Morrice, 1846, 8 D. 918; Wood, 1850, 12 D. 963.)

B. Where Provisions have not Vested.—Provisions by one of the spouses,

or by the parent of one of the spouses, in favour of the other spouse and the

children of the marriage are contractual and onerous, and thus are in a

wholly different position from destinations to strangers and remoter heirs,

which latter, being merely gratuitous, create no obligation against the granter

and his heirs, and may therefore be defeated at the granter's pleasure.

Further, it is now settled that where the destination in a contract is " to the
children of the marriage and the issue of such children," the principle of

onerosity extends to the provisions in favour of grandchildren, so that the

grandchildren are in the same favoured position as children {Macdonald,

1893, 20 E. (H. L.) 88, see per Ld. Watson at 94). It is no exception to

the rule that destinations in marriage contracts to others than children or

grandchildren are gratuitous and revocable, that (as in Machics Trs., 1884, 11
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E. (II. L.) 10) children of the wife Ly a former marriage may acquire under

a marriage contract, in the form of a cle prcesenti conveyance of certain

specified ^estate executed by their mother prior to her second marriage, an

indefeasible and absolute right, or that (as in Fergusons Curator Bonis, 1893,

20 K. 835 ; Kinsman, 1687, M. 12980 ; YorMon, 1G93, M. 12981) eventual

ri<^hts granted under a marriage contract to the next of kin of the spouses

respectively, being pars contractus, i.e. matter of mutual contract between the Y
spouses, should be irrevocable by either without the consent of the other.

Moreover, a voluntary deed executed by a spouse before marriage, if

adopted in a marriage contract, is as onerous and contractual as if it were

part of the marriage contract {Williamson, 1890, 17 E. 927).

Ti)e contractual and onerous nature of the pro^'isions for children in a

marriage contract is so far effectual that, even where the terms of the

destinal-ion are such as to leave the fee of the children's provisions in the

father, the children's rights are more or less protected. This protection may

amount (1) to Vijus crediti in the children, in virtue of which they are, as

onerous creditors, entitled to use diligence or to compete with the creditors

of their father ; or (2) to a sjjcs succcssionis in oUigatione, in virtue of which

they are, though merely heirs quoad their father's creditors, creditors quoad

the father, wi°h the result that their rights cannot be defeated by their

father's gratuitous deeds. " When a child takes a proper ^hs crediti, he can

compete with other onerous creditors, and can restrain his parents by legal

diligence from alienating or burdening the subjects destined to him. When
theVo^'is^o'^ is o^ ^^"^ ^^^® estate of which the parent may be possessed at

the time of his death, the parent remains full owner, and may, during his

lifetime, squander his entire means, if he thinks lit. The interest of the

child is not that of a creditor, but of an heir. Yet inasmuch as the

provision is contractual, his spes succcssionis is held to consist not in

dcstinatione merely, but also in oUigatione, so that his parent cannot, by

any gratuitous deed, create rights which will impair or defeat his spes"

(per Ld. Watson in Macdonald, 1893, 20 E. (II. L.) 88, at 93).

(a) Cases in ivhich Wife and Children have a Jus crediti in Provisions.—

The onerosity of marriage-contract provisions results, as regards a provision

granted Ijy one of the spouses for the other, in the rule that a_ simple

unilateral obligation in a marriage contract in favour of the wife gives her

Sijus crediti, which entitles her to rank with other creditors of the husband,

so that in the event of her husband's bankruptcy, she may rank on his

estate for the value of her provision as a contingent claim. On the otlicr hand,

an obligation by a father in a marriage contract to provide for children does

not confer on the children a/ws crediti, so as to entitle them to use diligence

or to compete with the creditors of their father, unless the date at which

the provision is payaljle may arrive before the death of the father, by whom

it is undertaken, as, for example, at the dissolution of the marriage, or on

the majority or marriage of the child (CruikshanJc's Trs., 1853, IG D. 7

;

Jolhj, iS24, 2 S. 730 (N. E. 611)); or unless the provision is made to bear

interest from a date whicli may occur before the death of the grantor, such

as the marringe or majority of the childi'cn {Mackenzie of Ikdcastle's Crs.,

M. 12024; 1795, 3 Pat. 409; Jiushhg, 1825, 4 S. 110; Jlerries, Farqnhar,

& Co., 1838, 16 S. 048 ; Goddard, 1844, 6 I). 1018).

The principle is tliat if the obligation by a father in favour of clnldren

is so conceived that it cannot be made effectual by tlie cliiMren against the

father himself during his life, it is not reasonable that it should be capable

of being enforced by the children in a question with the father's creditors.

The principle applies equally whether the provision is lieritable or moveable.
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In other words, the right of the heir of a marriage under a marriage contract

destinative of heritage is determined by the same considerations as the right

of children in relation to provisions of moveable funds. Unless the father

binds himself to infeft the son at a period which may happen in his own
lifetime (as in Douglas, 1724, M. 12910), the right of the son is postponed

to that of creditors, and, as regards the father, is only effectual to bar

gratuitous alienations {Cunningham, 1804, M. 1302G; M'Neil, 1826,4 S.

393 (N. E. 396)).

Special circumstances may, indeed, take a case out of the general rule,

and confer ajMS crediti, even though the provision is not payable during the

parent's life. Thus where a father in his daughter's marriage contract

bound himself and his executors to pay to his daughter a certain sum after his

death, the sum to be lent on heritable bond taken to the daughter and her

husband in liferent allenarly and the issue of the marriage in fee, and the

daughter in consideration thereof renounced her legitim, it was held that

this'obligation, though not prestable till after the father's death, constituted

a jus crediti in a question with the father's creditors so as to entitle the

daughter and her children to rank on his sequestrated estate (Gordon, 1833,

11 S. 368).

Where the conveyance is such as to restrict the parent's right to a mere

fiduciary fee and vest the beneficial fee in the heir on his birth, but the

heir's right is not perfected by sasine, the conveyance is nevertheless

effectual to give the heir a personal right of fee which is equivalent to a

jus crediti, in virtue of which he can rank pari 2iassu with the father's

creditors {Falconer, 1824, 2 S. 633 ; 1825, 3 S. 455 ; 4 S. 322).

The principles which are applied to determine whether children's pro-

visions constitute Sijus crediti in a question with creditors, or merely a siks

succcssionis in ohligationc effectual to protect the children against the father's

gratuitous deeds, but ineffectual against his creditors, are stated by Ld.

Moncreiff in a passage frequently recognised as authoritative:—"(1) I

understand the rule of law to be, that under such marriage contracts the

children have a jus crediti giving them such a right against the creditors

of their father, if the provision is so conceived as that there was or might
be a direct interest accruing to them in the lifetime of the father. As,

for example, if the provision is made payable on the marriage or majority

of the child, though such event should happen in the lifetime of the father

;

or if the provision is declared to bear interest from any such term which
might be in his lifetime ; or if it is declared to be payable at the dissolu-

tion of the marriage, or to bear interest from and after that event, which
may happen by the wife's predecease. (2) But, on the other hand, that,

if the provision is so conceived that the principal is not payable till after

the father's death, and does not bear interest from any earlier term, and
where no actual benefit or interest can be claimed or taken in his lifetime,

t\\Qx& \Q no jus crediti vested in the children as against onerous creditors.

In respect of the father and his heirs, they are no doubt creditors ; but in

respect of his creditors, they are merely heirs, having no more than a spes

successionis. (3) It is also a fixed rule that it has no effect in conferring a
jus crediti on the children, that, instead of the husband being simply bound
to pay a sum to the children, he engages to provide and secure a sum so

payable. (4) But if he actually lends out the money, or constitutes a trust,

or grants heritable security to the wife or any other person in name of the
children, with absolute warrandice, it constitutes a fee in the children,

which will prevail against onerous creditors " (per Ld. Moncreiff in Goddard,
1844, 6 D. 1018, at 1023). In Goddard {sup)ra) a father in an antenuptial
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marri.ige contract bound himself and his heirs, as a provision for the issue of

the intended marriage, to pay and secure to the issue of the marriage existing

at the dissohition thereof and to their heirs or assignees, a certain sum payable
twelve mouths after his decease. It was held that, as the time of payment
could not occur till after the father's death,—the reference to the dissolution

of the marriage being merely for the purpose of designating the children

who were to take an interest in the provisions,—the children M'ere not
creditors of the estate of their deceased father, so as to entitle them to

compete with his onerous creditors (cf. Browning, 1837, 15 S. 999).

(h) Cases 171 which Children's Bight to Brovision is a Spes successionis in

obligatione : Ejfects of such a Bight.—Where, for some of the reasons
explained in tlie preceding paragraph, the children's right falls short of

a jus crcditi, the children are still in the position of creditors of their
father, with the result that their provisions cannot be defeated by the

father's gratuitous deeds. Such a right is described as a spes successionis

in obligatione, i.e. it is a right of succession, which, being onerous, is so

far prutected. If, for example, heritable property is settled in considera-

tion of marriage by a destination in favour of the husband and the heirs-

male of the marriage, whom failing to the heirs-male of the husband's-

body by any subsequent marriage, the husband is undivested fiar, and
the heirs-male of the intended marriage have merely a spes successionis,.

wliich is ineffectual against the father's onerous creditors {Cunningham,,
17 January 1804, F. C). Nevertheless, as regards the father himself the

right is a spes successionis in oUigatione, and so cannot be defeated by the
father for gratuitous considerations {Graliam, 1743, M. 13010; Etven, 1825,
2 S. 612). If the father sells the estate, he is not bound to reinvest

the price {Cunningham, supra), but the heir-male of the marriage, on the

father's death, in a question with heirs, is a creditor for the price actually

obtained for it {Earl of Wemyss, 28 February 1815, F. C. ; afld. 1819, 6

I'at. App. 390). The distinction between a spes successionis in ohligatione

and a spies successionis in destinationc is illustrated by the different position

of the heirs-male of the first marriage and the heirs-male of a second
marriage respectively in the case taken ; for though the heirs-male of the

second marriage will succeed to the estate on the failure of heirs-male of

the first marriage if the destination is unaltered, their right, being merely a

spes successionis in destinationc, may be defeated by the father gratuitously

as well as onerously (Rcid, 1827, 6 S. 198; Craigie, 1837, 15 S. 1157;
cf. Bankt. i. 5. 15; Ersk. iii. 8. 39 ; Lang, 1867, 5 M. 789; MacLeod, 1841,
3 D. 1288 ; affd. 5 Bell's App. 210).

Tlie principle of protected succession applies equally to moveable property. .

Thus in Arthur & Seymour (1870, 8 M. 928) a husband by antenuptial

marriage contract bound himself to settle and secure one-half of his whole •

estate to himself in liferent, and the children of the marriage in fee. He
never made any settlement in fulfilment of this obligation. The Court held,

that the hu.sl)and remained durinir his life, whether lie survived the dissolution;

ol tlie marriage or not, aljsolute owner of the whole estate, witli tlie samo-

power of use and disposal that any owner of property has, subject oidy to

the condition that he could not defeat or prejudice the children's right of

succession l)y any mere gratuitous alienation inter vivos or mortis cavsa.
" The riglit of the children under the ])rovision is not a proper jns crcditi

on the f)ne hand nor a l»are hope of succession on the otlu-r. It docs not
make the cliildreu creditors of tlie father during his lifetime, or creditors

at all, at any time in competition with his creditf)rs in onerous debts,

but makes them creditors against the estate of their father after
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his death for performance of the obligation contained in the marriage

contract" {per curiam in Arthur & Seymour, 1870, 8 M. 928, at 931).

Simihirly, in Gillons Trs., 1890, 17 E. 435, where a husband by antenuptial

marriage contract bound himself to provide and secure his whole estate,

real and personal, to the children of the marriage in fee, reserving to

himself only a power of apportionment, Ld. Eutherfurd Clark explained

that, though the children had a right of succession only, it was a

protected right of succession which the father could not defeat by any

merely gratuitous alienation, whether by deed inter vivos or by testa-

ment. Accordingly, as the only deed left by the father affecting his

estate was a viortis causd trust disposition and settlement, it was held

(1) that this deed could have no effect except in so far as it was a valid

exercise of the reserved power of appointment, and (2) that the deed was

invalid as an exercise of the power, inasmuch as it conferred benefits on

persons who were not objects of the power, and altered the quality of the

right taken by two of the objects of the power, by limiting an estate of fee

to an estate of liferent (Gillons Trs., 1890, 17 E. 435; see 2}rcesertim per

Ld. Eutherfurd Clark at p. 441). In several recent cases the question has

been raised between a parent and children who have a protected right of

•succession under a marriage contract, as to how far the children's right

was protected against gratuitous deeds of the parent iriter vivos. (In these

• cases much necessarily depends on the terms of the contract, see Buchanans

Trs., 1890, 17 E. (II. L.) 53 ; Hagart's Trs., 1895, 22 E. 625 ; Murray, 1895,

22 E. 927; Champion, 1867, 6 M. 17, per Ld. Curriehill at p. 22; Fento7i-

Livingstonc, 1899, 36 S. L. E. 580.)

Power of Father in a Second ]\Iahriage Contract to encroach

ON Provisions to Children of First Marriage,—Where a father has by

antenuptial marriage contract settled the whole estate of which he might die

possessed on the cliildren of the marriage, he is nevertheless at liberty, in

view of a second marriage, to make a reasonable provision for the children

of that marriage, which will be effectual against the children of the first

marriage (Ersk. iii. 8. 42; Haldane, 1885, 13 E. 179; Lowdcns Trs., 1881,

8 E. 741 ; Dairymplc, 1748, M. 13035, Kilkerran's report). In determining

the extent to which the rights of the children of the first marriage may thus

be encroached upon, regard must be had to the amount of the father's estate,

and to any other provisions which the children of either of the two marriages

may have. (On this subject, see Dykes, ^ Feb. 1811, F. C. ; Cunningham,

20 Dec. 1810, F. C. ; Bell's T^rs., 1846, 9 D. 124; Cumming, 1858, 20 D.

1280; Guthrie, 1846, 9 D. 124; Harde, 1847, 9 D. 1420; Wilsons Trs.,

1856, 18 D. 1096. The result of the authorities seems to be that, though the

father's right to encroach on tlie right of the children of the first marriage

for this purpose exists even where these children's right amounts to ixjus

crediti, entitling them to rank pari passu with the father's other creditors,

it is doubtful whether it exists in cases where the children's right amounts

to an actual right of fee, perfected by diligence or sasine so as to confer on

them a preference against all posterior deeds of the father, even onerous.)

Similarly, a father, who by antenuptial marriage contract has destined his

estate to the heir of the marriage, is entitled to subsequently grant reason-

able provisions to his wife and younger children in the form of a burden on

the heir's estate (Miller, 1822, 1 Sh. App. 308 ; Dykes, 9 Feb. 1811, F. C).

Postnuptial Contract.—A postnuptial contract, so far as the vesting

of provisions in the children is concerned, is subject to the same rules of

construction as an antenuptial contract. The ditlerence between the effect

of a postnuptial and of an antenuptial contract arises in a question w'ith
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creditors. " Though a contract is postnuptial, it is not the less a contract

intended to subserve the interests of the spouses and the children of an
existing marriage. In a question with creditors a postnuptial marriage

contract may not have the same power as an antenuptial marriage contract.

But intra fai7iiliam I think it has. Marriage contracts, whether antenuptial

or postnuptial, are entered into fur the same purposes and ends, and should

have the same legal effect, when the interest of third parties is not in-

volved" (per Ld. Kutherfurd Clark in rahlic, 1891, 18 R. 491, at 495). As
to the differences between the effects of antenuptial and postnuptial con-

tracts respectively in a question with creditors, see Marriage COiSTRACT.

As to vesting under mutual settlements, see Eevocation ; Mutual
Wills s.v. Succession (vol. xii. p. 9G).

Vexatious Action.—(l) It may be pleaded that an action is

vexatious, and such a plea will fall to be considered like any other, but it

has no signiticance beyond the action in wdiich it is pleaded.

(2) If one admitted to the Poor's Eoll satisfies the Inner House at the

time of his admission that opposition thereto has been "unreasonable or

vexatious," he may be allowed the expenses incurred in his application

which are not otherwise regarded as expenses of process (A. S., 21st

Dec. 1842).

(3) An Act (61 & G2 Yict, c. 35) called the Vexatious Actions (Scotland)

Act, 1898, " to prevent vexatious legal proceedings in Scotland," gives the

Lord Advocate power to apply to either Division of the Inner House for

an order ; and " if he satisfies the Court that any person has habitually and
persistently instituted vexatious legal proceedings without any reasonable

ground for histituting such proceedings, whether in the Court of Session or

in any inferior Court, and whether against the same person or against

different persons, the Court may order that no legal proceedings shall be

instituted by that person in the Court of Session or any other Court unless

he obtains the leave of the Lord Ordinary on the Bills in the Court of

Session, having satisfied the Lord Ordinary that such legal proceeding is not

vexatious, and that there is pimd facie ground for such proceeding.

A copy of such order shall be published in the Edinburgh Gazette."

In the English case The Attorney-General v. Chaffers, decided in Q. B.

Div. Jan. 25, 1897, and reported in 76 L. T. 351, which was an

application under tlie corresponding English " Vexatious Actions Act, 1896,"

it was lield that vexatious actions before the passing of the Act could be

founded upon in applying for an order under the Act. In that case a

schedule was produced tabulating the nature of the actions, the parties

against whom they had been brought, and their results.

Via was one of the recognised rural servitudes in Roman law. It

implied a rogulirly made roadway, and so differed from, and included, the

other two servitudes of way, ilcr and actn^ {Dig. 8. 3. 1. 7). Tlie minimum
width of a cia was li.xcd at eight feet where it was straight, and sixteen feet

where it turned {Dig. 8. 3. 8),

[Er.sk. ii. 9. 12; Rankine, La^o of Landowncrship, 3rd. cd., at p. 393.]

See Actus ; Iti.i:.

Vice, GllCCeeciing" in the—Wlicre a person entered into

pos.session in liie place of a tenant warned to remove, such entry being

made in collusion with the outgoing teiiiint and witliout the landlords

consent, a special form of possessory action known as the action of succeed-
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ing in the vice was at one time in use (Stair, ii. 9. 45). It has long been
obsolete. The tenant's liability was the same " as if he violently possessed,

because, in obedience to the warning, he ought to have left the possession

void and offered it to the heritor ; and he who succeeds in the vice is like-

wise subjected as an intruder, unless he has a colourable title to protect

him" (Bank. i. 10. 149). See Ejection and Intkusion; Possessoey
Action ; Violent Profits.

Vicennial Prescription.—I. Holograph Writings.—The
Statute 1669, c. 9, enacts that

—

" Holograph missive letters, and holograph bonds, and subscriptions in compt-books
without witnesses, not being pursued for within twenty years, shall prescrive in all

time thereafter, except the pursuer offer to prove by the defender's oath the verity of

the saids holograph bonds and letters and subscrijations in the compt-books. It is

always hereby declared that prescriptions shall not run in any of the cases foresaid

against minors during the years of their minority."

This Act has not been the subject of much controversy. In the case of

the Bank of Scotland, 1747, 5 Br. Sup. 748, it was decided that a holograph

writing founded on after the lapse of twenty years can prove nothing unless

its "verity" be established by the pursuer in the statutory manner. This

principle was reasserted in Mowat, 1856, 18 D. 1093 ; and its soundness
has not since been questioned. By the "verity" of the holograph wiiting

is understood the genuineness of the whole deed, and not merely of the

subscription. But when the pursuer has discharged the onus thrown upon
him by the statute, the defender will be obliged to prove the extinction of

the obligation established by his oath ; and the writing so set up will be
extinguished only by the long negative Prescription {q.v.) {Muir, 1695, 4
Br. Sup. 269 ; Earl of Levcn, 1715, M. 10991). The prescription runs from
the date of the document {Home, 1773, M. 10992); and any statement made
by the defender as to resting-owing, when the verity of the writing is

referred to his oath, will be held extrinsic to the reference {Grant, 1705,
M. 13235).

The operation of the statute (which, being a privilege of party, must be
pleaded : IVyse, 1847, 9 D. 1405) will be excluded if an action be raised

upon the holograph document within the twenty years, even if it be not
produced in process {Simjjson, 1791, Bell's Oct. Cases, 380), and a plea of
compensation proponed within the same period will probably have the
same effect (Dickson on Evidence, s. 425 (416)). Diligence done upon the
document will be as efficacious as action, but mere registration, or the
suspension of a threatened charge, will not {Wright, 1717, M. 11268). It
is not settled what effect payment of interest on the bond or similar rei

intervcntus will have upon the prescription (More apud Stair, cclxxi).

The oath of the heir will suffice to prove the verity of his ancestor's
writing {Brown, 1741, M. 9417 ; Walkingshaw, 1737, Elch. " Prescr." 15). As
a rule, it must be an oath of knowledge, not of mere belief (but see Dalziel,

1784, M. 10994). In terms of the statute, the years of minority are not
to be counted in reckoning the prescriptive x:)eriod. An action raised on a
holograph writing would appear not to be affected by the previous clause
in the Statute 1669, c. 9, or by the Statute 1685, c. 14 {Stein, 1825, 4 S.

107).

II. Eetours.—A vicennial prescription of retours was established by
the Statute 1617, c. 13. See Service.

III. Crimes.—While there is no statutory or common law rule as to
lapse of time exempting an alleged criminal from prosecution, Hume thinks
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that there are strong arguments in support of " that equitable rule of the

Koman law wliich gives the accused his quietus at the end of twenty years."

He mentions that " this humane defence " was sustained, " in respect it does-

not appear that any sentence of fugitation was passed against the pannel,"

in the case of Macgregor, 1773.

lAut1iorities.—l. Ersk. Inst. iii. 7. 2G ; Bell, Prin. ss. 590-592 ; Com. L
346; Dickson on Fvidence, ss. 421-432 (412-423); More apucl Stair, i.

celxx ; Napier on Prescription, pp. 866, 867 ; Millar on Prescrij^tion,.

pp. 193-195.

II. Bell, Prin. s. 2024 ; More ajmd Stair, i. cclxxi ; Napier on Prc-

scription, pp. 857-866 ; Millar on Prescription, pp. 189-192.

III. Hume on Crimes, ii. 136 ; Macdonald, pp. 279, 280 ; Napier on
Prescription, pp. 867-869 ; Millar on Prescripition, p. 188.]

View, Proof on.—I. View hy Judge.—In all cases in which
questions of fact as to places are involved, the judge may, if he deem it.

desirable, visit and view the premises concerned. This procedure is.

appropriate where the judge is discharging the function of a jury, and is-

called upon to give his opinion upon evidence. The judicial visitation and
inspection of the locus must take place before any evidence in the case is-

led, the purpose being to assist the judge in understanding the evidence

afterwards to be led before him, not to enable him to criticise evidence

which has been already led ; were it otherwise, the jtidge would practically

convert himself into a witness, and expose his mind to the intiuence of

evidence extraneous to that which was legally before him in the case

{HoMie, 1889, 16 E. 1128). It was held, however, in a criminal case^

althotigh in that class of cases the rules of procedure are observed with

special stringency, that a merely casual visit by the judge, after evidence

had been led, to the locus in question, which could not be shown to have

had any intiuence in determining his mind, did not amount to such an.

irregularity as to justify the setting aside of his decision {Sime, 1897, 24 E.

(J. C.) 70).

Tlie intention of the judge to visit the locus is intimated to both parties

or their agents, and the visit generally takes place in their presence,,

although their attendance is not essential. The Clerk of Court attends the

judge, and a man of skill, should the jiulge think it advisable, may also be
present. A record of the visit is drawn up in the form of a minute, which
usually merely states that it has taken place.

A judicial view is not intended to supersede testimony, and a final

judgment disposing of the case cannot competently be i)ronounced as a

result of the visit alone ; where, liowever, it is in the discretion of the

judge to regulate interim possession, he may do so on the strength of liis own
inspection of the premises. This procedure is not uncommon in the

inferior C(jurts, but is now practically in desuetude in the Court of Session.

[Anihoriiies.—iitciiT,\v. 41. 7. 7 ; A. S., lOtli July 1839, s. 88 ; M'Glashan's.

Sheriff Court J'racticc, 4th ed., pp. 274-5 ; AN'ilsou's Sheriff Court PivcticCy

4th ed., pp. 26G-7.]
IF. View hi/ Jury.—The Act constituting a separate Jury Court in

Scotland provi(le<l hn- tlie jurors viewing the liouses, lands, or places wliiclv

were in question in the issues before them when it ap])eared ]troper and

necessary tliat they should do so "in order to their better understanding

the evidence" to be led before them at the trial, and this provision is still

in force although the old Jury Court has been abolished (55 (!eo. iii. c. 42,.

8. 29; 11 Geo. iv. and 1 Will. iv. c. 69, s. 16). The order for a view is
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granted by the Court on the application of either party to the Division of

the Court of Session to which the cause belongs, by the special interlocutor

by which the issues in the case are directed. Notice of motion for a view

must be given to the opposite party at least ten days previous to the trial,

and served thirty-six hours before the motion is moved in Court (A. S.,

16th February 1841, s. 16). The order is granted as a matter of course

unless the opposite party object, in which case parties are heard on the

question. (See Coldstream's Frocedure in the Court of Session, 4th ed., p. 65,

for form of Notice of Application for a View.)

The Viewers consist of six or more of the jurors named in the jury list

or summoned as special jurors, mutually consented to by the parties or their

agents ; in the event of disagreement, six or more of the first twelve on the

list of jurors are selected by the Clerk of Court. A precept is issued to the

Sheriff to whom it falls to summon the jury for the trial, requiring him to

have the Viewers in attendance at the place in question on a convenient

date before the trial, and the matters in question are then and there

pointed out to them by two persons appointed by the Court, usually one

on the suggestion of each agent, who are known as Showers. The view

takes place in the presence of the Sheriff or Sheriff-Substitute, who
is required to sign a certificate on the precept that the view has been

duly carried out. (For Forms of Kule for a View and Precept to Sheriff, see

Eussell's Form of Process leforc the Jury Court, Appx. pp. 46 and 80.) The
Showers may be examined as witnesses at the subsequent trial. The
Viewers, or such of them as appear, are sworn in first upon the jury.

Neither parties nor agents ought to be present at a view, and
no discussion is permitted, the purpose of a view being merely " to

present to the mind of the jurors the thing in reality, that they may
understand the witnesses when they describe it " {Broivn, 1824, 3 Murray,

444, at p. 448 ; Arrott, 1826, 4 Murray, 149 ; charge for attendance

of law agent and counsel at a view disallowed, Henderson, 1821, 2 Murray,

339). The Showers alone ought to speak to the Viewers, and no evidence

can be led. The expense of the view is borne equally by both parties in

the first instance. Objections on the ground of no view having taken

place after an order for a view has been granted, or of jurors on the

list other than those specially selected for the purpose having taken

part in the view, or of a proper certificate of the view having taken place not

being forthcoming will not be sustained or prevent the trial from proceeding.

The Act 59 Geo. in. c. 35, by sec. 35, makes special provision for

cases where the locus lies in the counties of Sutherland, Caithness, and
Orkney (see MKcnzie, 1818, 2 Murray, 11; 1822, 1 Sh. App. 99).

A motion for a view, though still conq)etent, is now rarely made. There
is always the danger of an inspection of the locus causing prepossessions as

to the case to affect the Viewers' minds when they are subsequently serving

on the jury, and this danger probably more than counterbalances the

assistance which a view may give them in understanding the evidence.

It is only by a formal view that members of the jury can competently
inspect the locus ; and it is highly irregular, and will afford ground for the

granting of a new trial, if any of the jurymen visit the locus during the trial,

so as to make an inquiry into the facts independent of, and necessarily

superseding, the inquiry in Court. In such a case the jury cannot be said

to return a verdict according to the evidence, on which alone they are

entitled to proceed, but are inevitably influenced by impressions made upon
their minds by the visit {Sutherland, 1888, 15 E. 494). In the case of

Hope, however (1898, 36 S. L. E. 81), in which a juryman visited the locus
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during the progress of a right-of-way case, with a view to forming an opinion,

upon the subject-matter of dispute, a motion for a new trial was refused, on
the ground that the impression produced upon the mind of the juryman who
visited the road, on the merits of the historical question of the prescriptive

possession, was fur too remote to approach a cause essential to the justice

of the case.

In the English case of Beg. v. Martin, 1872, L. E. 1 C. C. E. 381, it was

held that there was no irregularity in the judge permitting the jury to

view the locus after the summing up, it being always entirely in the

discretion of the Court to allow a view or not, though such precautions as

may seem to the Court necessary ought to be taken to secure that the jury

shall not improperly receive evidence out of Court.

[Authorities.—Bankton, iv. 20. 4 ; Eussell's Form of Process he/ore the Jury
Court, pp. 40-3 ; Macfarlane's Junj Practice, pp. 97-9 ; Ivory's Form of

Process, ii. pp. 351-3 ; Beveridge's Forms of Process, pp. G80-3, 090

;

Mackay's Practice of the Court of Session, ii. p. 44 ; Mackay's Manual,

p. 345.]

Vindicatio; Vindicatio rci. — Actions were divided in

Eoman law into actiones in rem, i.e. actions about the title to ownership, and
actiones injjcj'sonam, i.e. actions for the enforcement of obligations. The former

class of actions were spoken of as vindicattones, as the latter class were called

condictiones. In this wide sense a vindicatio includes not merely an action

respecting a right of property in the strict sense, but also an action respect-

ing a right of status {e.g., rindieatio in ingcnuitatem, etc.). The term vindicatio

is, however, generally used in a narrower sense to signify simply an actio in

rem by which dominium of a corporeal thing is claimed.

[Stair, iv. 3. 43 ; Bankt. iv. 24. 30.]

See Actions in Eo.man Law,

Violating" Sepulchres.—It is a crime to disinter a body from

its last resting-place. It is not necessary, for the commission of the crime,

that the body should be removed from grave or mortuary. Any interfer-

ence with the corpse after it has been buried or finally placed in a mortuary

constitutes the crimen violati sepidchri. The offence is not regarded as a

theft, but as an indecency, and a crime suce naturae {Soutar, 1882, 5 Coup.

65). Ilume points out (i. 85) that in England, if the shroud is carried olf

with the body, tlie crime is theft; but the carrying-away of the body itself

is n<jt held to be theft either in England or Scotland.

The crime is punished by imprisonment or penal servitude.

[Alison, i. 461 ; Macdonald, 24, 70.]

Violence.—See Extortion ; Egbbeiiy; etc.

Violent Profits.—Violent profits are so called l)ecausc they are

such profits as are tlue by and for the violent or illegal possession of

pro[)erly (Stair, ii. 9. 44). Thu.s tlie ])rofits derived from things sjiulzied

from liin<l, in tlie possession of an intruder against whom an action of

ejection, intiu.sion, or succeeding iu the vice has been raised (Stair, iv.

28. 8; iv. 20. 10), or from land or other subjects in the possession of a

person duly warned to remove, or against whom an action of ejection has

been raised (Ersk. ii. 6. 54), are violent. 'J'hcy are opposed to ordinary

])rofit.'^, such as the rent derived from land in the occupation of a tenant.

They could either be sued for in a s:'parate action (Stair, iv. 29), or the
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defender in tlie action of removing, or whatever it was, could be asked to

find caution for them before he was allowed to defend (Stat. 1555, c. 39;
1594, c. 221).

In modern practice, questions as to violent profits are only met with in

connection with actions of removing and ejection, and in this more re-

stricted sense they are the profits that become due in respect of the tenant's

or occupier's possession after he ought to have removed (Ersk. ii. 6. 54).

As to the quantity : by immemorial custom in burghs violent profits

amount to the double mail tack duty or rent.

In lands, minerals, or quarries, they are the greatest profit that the

landlord can prove he could have made by letting the subjects, or which
he could have made if they had been in his own possession, as well as com-
pensation for all the damage which they may suffer at the hands of the

wrongful possessor (Stair, ii. 9. 44; Ersk. ii. 6. 54; Gardner, 1877, 4 E. 1091).

In order to secure that the landlord shall receive the violent profits, if

ultimately found due, it is provided that the defender, in actions of remov-
ing and ejection, shall come prepared with a cautioner for violent profits

at giving in his defence or answers, unless he instantly verify a defence

excluding the action (A. S., 10th July 1839, s. 34). This rule simply states

briefly the rule first introduced in the Statute 1555, c. 39. A form of a
bond applicable to this matter is given in Juridical Styles, ii. 397.

A defence that instantly verities itself or excludes the action is com-
paratively rare, and, as a rule, caution must be found in all cases. Thus
where the defence was that no warning had been given, caution had to be
found {Johnstone, 1845, 7 D. 10G6 ; cf. Roll, 1859, 21 D. 277 ; Cossar, 1847,
9 D. 617). But as the right to demand caution rests on the fact that the

lease is at an end, caution need not necessarily be found in actions founded
on an irritancy in a lease, at least not at the first stage of the case (per

Ld. Cowan in Ollivcr, 1870, 8 M. 786; cf. MacKenzic, 1848, 10 D. 1009).

Again, if caution be not found at the proper stage when defences are lodged,

the Court will not, except on cause shown, ordain the tenant to find it at a
subsequent stage {King, 1858, 20 I). 960). When caution is found, the
action of removing or ejection proceeds, but decree in it against the tenant
or occupier does not of itself render him liable for the violent profits, as

liability for them depends on the (question whether or not the occupier has
been acting in good or bad faith. If he has been acting in bad faith, he
will be liable for them, at least from the time when mala fides is held to

have commenced. But if he has been acting in good faith, he is not liable

for more than the rent. This liolds even though the landlord actually

suffer loss from having to compensate a new tenant owing to the old tenant
refusing to flit and remove {Brislane, 1828, 7 S. 65). Tlie rules regulating
hona fides on the part of a tenant aie thus stated: "First, when the posses-
sion has commenced in good faith, it lies with the true owner to show
when it ceased to be so, before the right to demand violent profits can
prevail ; secondly, when possession has been continued during a litigation

regarding the title of the possessor, it is sufficient to support the possessor's

plea of lona fides that he had jjrolal ills ccnisa litvjandi; and third, that the
principle is equally applicable whether the possession be challenged in

respect of want of title in the possessor's author, or in respect of the nature
and conditions of his own right" (per Ld. J.-Cl. in IIouldsa-orth,187Q,o R 304).

A tenant, however, who has begun his defence in good faith, may after

an adverse decision be put in bad faith, and liable for violent profits after

that date {Cavncgy, 1830, 4 W. & S. 431 ; cf. D. Bucdeuch, 1824, 2 S. App.
43 ; D. Gordons Trs., 1828, 4 W. & S. 305).
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Violent profits, when due, go to the lieir, not to the executor of the land-
lord (Ersk. ii. 6. 48).

Finally, the triennial prescription applies to claims for violent profits
(Ersk. iii. 7. 16 ; Eankine on Leases, 508).

Vitiating" Deeds.—It is a crime to vitiate a deed with fraudu-
lent intent {Fraser, 1857, 3 Irv. 567). No uttering is necessary in the case
of vitiation of a deed, as is the case in the crime of forgery. The crime is

complete when vitiation takes place. Thus it is criminal fraudulently to
increase the amount of a money obligation, as by changing an obligation
for £20 into one for £200 by the addition of an 0, or to make an alteration
on a material date {Hutchison, 1872, 2 Coup. 351). To put a false date in
a testing clause is a crime {Stalker and Cutlibcrt, 1844, 2 Broun, 70). To
make fraudulent erasures of portions of a deed, or to insert unauthorised
provisions in a deed, is criminal. It is a crime to make false entries in
business books in order to conceal defalcations {Gray, 1827, Syme, 254).
It is criminal to vitiate, mutilate, or destroy documents or books in order
to suppress evidence {Murray and Scott, Bell, Notes, 66 ; Reids, 1835, id.

;

Dunipace, 1842, 1 Broun, 506; Rattray, 1848, Ark. 406; Malcolm, 1843
1 Broun, 620).

[Hume, i. 160; Alison, i. 163; Macdonald, 85.]

VitioUS Intromission.—"Every person who intromits with-
out title with the effects of a person deceased is a vitious intromitter accord-
ing to the legal acceptation of the term " (per Ld. Cowan in Wilson, 1865, 3
M. 1060). The moveable property of a deceased person is peculiarly exposed
to the risk of unauthorised removal and embezzlement, and the law accord-
ingly requires, in order to the protection of creditors and others having
interest, tliat no person shall intromit with a deceased's personal estate
without first obtaining a legal warrant or confirmation authorising such
intromission, which is only granted upon the giving up of an inventory of
the estate upon oath. An executor duly confirmed enjoys the hene/icium
inventarii, and his liability is limited to the amount of tlie estate which he
has undertaken to administer. On the other hand, any person intromitting
with a deceased's moveable estate without first taking out confirmation is

penalised by being subjected to a general liability for all the debts of the
deceased. He incurs the passive title of a vitious intromitter ; and having
usurped to himself without authority the representation of the deceased
in the assets or part of the assets of his estate, he is compelled to represent
liim also in the liabilities thereof, whether they exceed the assets or not.
He is treated as eadem persona cum defuncto, so far as tlie deceased's move-
able debts and obligations are concerned, just as the lieir in mohilihus used
to be under the old law, before his liability was limited to the amount of
the estate to wliich lie had succeeded, and of wliich he liad given up an
inventory (see Grays Trs., 1895, 23 R. 199, per Ld. Trayner, p. 207).
Unlike the passive titles in lieritage, the personal passive title of vitious
intromission may be incurred by anyone who intermeddles unauthorisedly
with tlie moveable effects of a deceased person, whetlier the intromitter be
in any way entitled to succeed to the deceased or not. (.See Kerr, 1839, 1
I). 618 ;

rev. 1842, 1 Bell's App. 280, as to whetlier a minor can be a vitious
intromitter.)

The essential feature of vitious intromission is not so mucli the presence
of fraudulent intentions, wliich was;i]i]iaioiitly tlie earlier view,as the absence
of legal title to intromit {Forbes, 1823, 2 S. 395). The proof or disproof
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of fraud is, however, an important element, which will weigh with the Court in

deciding whether the full penalty for vitious intromission shall be exacted

(Adam, 1854, 16 J). 964 ; Wilsoji, 1865, 3 M. 1060). The series of reported

cases on the subject indicate a tendency towards relaxation of the strict rule,

especially where considerations of equity, such as the trifling extent of the

intromission or the bona fides of the intromitters, are involved, and it may
perhaps be said that vmiversal liability would not now be incurred by a

vitious intromitter unless fraud were proved, or the circumstances were

such that there was " no apology for not having a title."
_

Except in such

cases, decree would now probably be given against a vitious intromitter

only for restitution to the extent of his intromissions. At the same

time, it is the character rather than the amount of the intromission which

has to be regarded {Simpson, 1854-5, 17 D. 33, 478). Any act clearly

indicating an intention to usurp without authority the privileges of an

executor, as, for example, opening and removing the contents of the

deceased's repositories, or issuing circulars to his debtors demanding pay-

ment, are sufficient to affix to the party so acting without warrant the

character and penalties of a vitious intromitter. Mere innocent retention,

however, of articles belonging to a deceased person, custodicc causa, as where

a widow continues in possession of her husband's furniture while steps are

being taken for obtaining confirmation, will not infer universal liability

{Ur^uhart, 1680, M. 9875 ; Thomson, 1834, 13 S. 143).

Liability under this passive title may be elided by a subsequent confir-

mation. A certain reasonable amount of time must be given to an executor

to obtain his legal title, and in the meantime he may require to take steps

for the preservation of the deceased's estate such as would otherwise be

sufficient to expose him to liability as a vitious intromitter. An uncon-

firmed intromitter who is a stranger to the deceased and has no antecedent

title to the administration of his estate, must take out confirmation within

a year and a day after the deceased's death, in order thereby to purge his

former intromission, and he may do so although he has been meantime

cited by a creditor of the deceased {Thomson, 1629, M. 9869 ; see, however,

Stair, iii. 9. 10 ; Ersk. iii. 9. 52). On the other hand, an executor-nominate,

next of kin, or other person with a similar antecedent title, may purge the

vitiosity of his intromissions by confirmation 2''0st litem motam even after

the expiry of more than a year and a day from the deceased's death

{Lindsay, 1628, M. 9868).

It is a sufficient answer to an action seeking to make a party universally

liable as a vitious intromitter for the debts of a deceased person, that another

party has been confirmed as executor to the estate before the raising of the

suit. The existence of a duly confirmed executor excludes the possibility of

the simultaneous existence of a vitious intromitter. The theory is that con-

firmation vests the deceased's estate entirely in the executor, and that any

subsequent intermeddling therewith by an unauthorised third party cannot

be a case of vitious intromission, seeing that it is an intromission with what
is no longer in ionis of the defunct. Even although the unauthorised intro-

mission take place before the confirmation of another party as executor, if

the confirmation of the latter precede the raising of an action by a creditor

of the deceased against the intromitter, he will apparently escape universal

liability {Douglas, 1629, M. 9849). The confirmation even of a man of straw

is sufficient {Tenant, 1626, M. 9866), but not of a mere executor-creditor,

his confirmation being a "bare step of diligence" (1696, c. 20). In order

to constitute vitious intromission, the goods intermeddled with must be

really in Ionis of the deceased : thus where a deceased died after he had
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been put to the horn and had thereby forfeited his moveable estate, a party
who had obtained declarator of the gift of his escheat could not be sued as a
vitious intromitter with his estate (Stair, iii. 9. 12).

Where intromission by an executor with effects not included by him in

tlie inventory on which he obtained confirmation is proved, such super-
intromission, as it is termed, will subject him to universal liability if the
super-intromission be prior to the giving up of the inventory, unless the
presumption of fraudulent concealment be rebutted. It is not clear

whether super-intromission subsequent to confirmation entails the same
consequences or only restitution in valorem, but this would probably
depend upon the special circumstances of each case {Johnson, 1616, M.
9848; Dnunmond, 1709, M. 14414; Gardener, 1802, M. 9840). It is not
necessary to take out confirmation ad omissa in order to have a title to sue
an executor for super-intromissions {Kneeland, 1627, M. 9848 ; Smith,
1880, 7 E. 1013).

The passive title of vitious intromission will not be incurred where
the party alleged to have vitiously intromitted can show that he had any
colourable title to act as he did, as, for example, a disposition from the
deceased, even although the disposition should be subsequently proved
to be null {Bowers, 1671, M. 2734), or letters of administration taken
out in England {Bell, 1686, M. 9860), the law being willing to entertain

any equitable defence owing to the severity of the penalty. It is also

a sufficient defence that the deceased's creditors have approved the
proceedings of the intromitter, and accepted a dividend from him {French,

1797, Hume, 435). Intromission, without a Scotch confirmation, with
moveables abroad belonging to a Scotsman who has died in Scotland,
does not render the intromitter universally liable for the deceased's

debts, but only accountable in valorem, such foreign estate not properly
falling within a Scotch confirmation {Archbishop of Glasgow, 1683,
M. 4449).

The plea of vitious intromission is only competent by way of action
to creditors holding the deceased's inter vivos obligation, the remedy of

legatees or other claimants through the death of the deceased being
restricted to a calling of the intromitter to account for his intromissions.

The universal liability incurred by a vitious intromitter being of a penal
nature, does not transmit against his representatives, who are liable in

restitution only {Cramton, 1666, M. 10339; Penman, 1775, M. 9836).
The plea of vitious intromission has, however, been held competent by
way of action to an heir of a person deceased, and by way of exception
against not only the intromitter himself, but also his representatives,

and to be accordingly so far transmissible {Sim2:)Son, 1854-5, 17 D.
33, 478).

Where there are several vitious intromitters, if only one be sued,

decree may be given against him in solidum ; if more than one are sued,

decree is given against them all equally, irrespective of the several amounts
of their vitious inti'omissions {Wilson, 1865, 3 ]\I. 1060).

Tlic universal liability of a vitious intromitter only extends to the
•leceased's moveable debts, and the title of a vitious intromitter to pursue
the licir in heritage for relief of heritable debts paid by him was sustained
in the case of Houston (1715, M. 9863).

The Act 48 Geo. in. c. 149, s. 38, requires all persons who intromit
with the movealde estate in Scotland of any poison dying after 10th October
1808, to exhibit a full and true inventory tlicrcof before disposing of or

distributing any part of such estate, or ui)lifting any debt due to the
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deceased, and at all events within six calendar months of assuming

possession or management of such estate, and before confirmation. If

other effects belonging to the deceased be subsequently discovered, an
additional inventory must be exhibited within two calendar months after

such discovery.

The Act 44 Vict. c. 12, s. 40, provides that if any person who ought to

exhibit an inventory shall neglect to do so within the period prescribed

by law, he shall be liable to pay to the Crown a penalty of double the

amount of duty chargealjle. The Finance Act of 1894 requires, by sec. 8,

subsec. 5, every person accountable for estate duty, and every person whom
the Inland Eevenue Commissioners Ijelieve to have taken possession of

or administered any part of the estate of a deceased in respect of which

duty is leviable, or of the income of any part of such estate, to give up a

statement thereof, if required by the Commissioners ; the immediately

following subsection imposes a penalty of £100, or double the amount of

the estate duty due, on any person wdlfuUy failing to comply with this

requirement.

In English law a vitious iutromitter is designated an executor de son

tort, but his liability is restricted to simple restitution. In a recent English

test case, the principle of which is equally applicable in Scotland, it was
held that a company having its registered office in London which trans-

ferred certain of its shares belonging to the estate of a deceased domiciled

American to his American executors in the knowledge that these executors

had not taken out probate in England, and without requiring them to

produce an English probate, thereby constituted themselves executors de

son tort as regards the deceased's moveable estate, and were liable to pay
the probate duty upon the estate so administered by them, and probably

also the penalties imposed by the Eevenue Acts for neglecting to take out

probate (Att.-Gen. v. Neio York Breiverics Co., [1898] 1 Q. B. 205).

\_Authorities.—Stair, iii. 9, with More's Note, p. ccclxiv; Ersk. iii. 9.

49-56 ; cases in Morison's Dictionary, pp. 9824-9876 ; Bell, Prin. s. 1921
;

Bell, Com. i. 705, ii. 81 ; Currie on Confirmation of Executors, 2nd ed.,

p. 190.]

Vitium reale.—The owner of moveable property which has been
stolen, or appropriated by some person in whose hands it had been left for

custody (but not for sale in course of business), may follow the property

and recover possession out of the hands of an innocent third party who
has acquired the property from or through the thief for valuable considera-

tion. The property is tainted by the theft. This is vitium reale (Bell,

Prin. s. 527 ; 1 Bell, Com. 281 ; Bishop of Caithness, 1629, M. 9112; Ram-
sey, 1666, M. 9113). The doctrine of " open market" has not been adopted
into the law of Scotland. But if property be stolen in England or Ireland

and there sold in open market to a Scotsman, the Courts of Scotland will

recognise his title {Armour, 1882, 9 E. 901). No vitium reale attaches to

stolen money, bank-notes, or negotiable instruments (SturrocJc, 1897, 25
S. L. E. 26 ; Cravford, 1749, M. 875 ; Scott, 27th February 1812, F. C.

;

London Joint Stock Bank [1892], A. C. 201).

See Open Market ; Negotiable Instkumexts.

Vivisection.—See Ceuelty to Animals.

Voluntary Churches of Scotland.—Under this title are

•grouped, for convenience, all ecclesiastical bodies other than the two already
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treated of in this work, viz. the Estaljhshed Church of Scotland and the

Episcopal Church in Scotland. The definition is, of course, not quite

accurate. The Episcopal Church in Scotland (which it excludes), though

long the subject of special legislation, is now a Voluntary Church in the eye

of the law. So, again, is the Eoman Catholic Church, winch we include.

But this body, though now in the view of law the most ancient of Voluntary

Churches in Scotland, has never acquiesced in that description. It claimed

jurisdiction over all Scotsmen, certainly over all baptised Scotsmen,

whether they were " willing " to be under it or not, and it exacted tithes

from them as from its own members. Such claims can of course only be

enforced by the alliance and assistance of the State. But the Church of

Kome has always maintained that alliance, and the modern Syllabus of

18G4, s. 55, has apparently made it a point of faith. It is, therefore, only-

after explanations that we can group it with Churches which found their-

authority upon, or derive it through, the consent of their members.^^ And,,

even so", it will be convenient to deal with the Scottish Church in com-

munion with Eome, in the first place, and separately.

The Catholic Church in Scotland was always more closely connected

with Eome than some other European branches, and it shared much less

than they in the development of Nationahsm during the two centuries

before the Eeformation. Still, it held Provincial Councils, and was some-

times called the Scottish Church. But it is doubtful whether " Haly

Kirk," in whose favour so many statutes were passed by successive Stuart

kings, meant the national, or the European institute; though it was, of

course, only within the bounds of Scotland that these Acts took effect. But

we are not to look to any one statute for the compulsory establishment of

a Church in Scotland. That was part of the general law of CathoHc Europe

from A.D. 381, when Theodosius, with the sanction of St. Ambrose,

finally overturned the toleration of Constantine. For many centuries in

Scotland the penalty for refusing to be a member of the Church had been

death, and shortly before the Eeformation the same penalty was enacted

for arguing against the Pope's authority. In a.d. 1560 all this was

reversed. The Parliament of that year adopted a Confession with the

clause, that " to kings, princes, rulers, and magistrates, we affirm that,

chiefly and most principally, the conservation and purgation of the religion

appertains," including the suppressing of both " idolatry and superstition."

And accordingly, a \veek later, it not only anmdlcd previous Catholic

legislation and penalties, but alwlished the Pope's jurisdiction in Scotland,

even over his own co-religionists, and made celebrating the Mass punishable

on the tlurd lapse with death. The extreme penalty was scarcely ever

exacted; but other persecuting Acts followed, and Catholics were henceforth

expo.sed to endless annoyances and restrictions ; their religion (and that of

all other Dissenters) being illegal under the general principle laid down in

the Act 1579, c. 09. That Act not only "declares and grants jurisdiction

to tlie Kirk," l)nt also " declares that there is no other face of Kirk, nor

other fafo of religion, than is presently, by the favour of God, established

within this realm, and that there be no other jurisdiction ecclesiastical

acknowledge* 1 within this realm." I'bis intolerance put an end for three

centuries to the regular succession of Scottish bishops ;
but Catholics were

' The Protestant theory is that the Church in a voluntary society, Imt not a mere

vobuitary soeietv. As Gisbert Voetius puts it in his Poiitica Krclci^uidica, it is founded :

1. Ultimately, on the institution of the C!hurch by God (with jurisdiction from Him).

2. Proximately (ea< h Church is founded), on the voluntary consent of its members
(contract or mutinit consensus).

B. E.—VOL. XIII.
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enabled to cliug to papal jurisdiction, even more directly than before, by the

administration of Prefects and Vicars-Apostolic. The relief from their

civil disabilities, postponed by the attempts of James ii. and his family down
to 1745, began in last centmy ; and it is now complete, with the exception

of a clause, by accident unrepealed, which might still frustrate bequests of

real property to monasteries or the regular clergy. And in 1878 the

Hierarchy was at last restored by the Pope, whose power, however, over the

modern Scottish Church and its bishops is (since the Vatican Decrees)

greatly more despotic than that of Paul iv. was in 1560. Indeed, the

Letters Apostolic of 1878 expressly take away the " particular privileges

and customs " of the ancient Scottish branch, and bring it under the

"common and general discipline of the Catholic Church." The statutes

abolishing Catholic jurisdiction have never been repealed, but no one

doubts that this Church is carried on in Scotland by submission to a

jurisdiction more or less parallel to what is found in the Presbyterian and
Episcopal bodies, and more ancient. Catholic jurisdiction, indeed, in its full

development, added on some startling incidents—such as the claim that

certain crimes by ecclesiastics should not be tried by the secular power,

and the claim of the Pope to be arliter gentium—incidents which would

be absolutely rejected by our law even if it admitted an ecclesiastical

jurisdiction founded on contract inter se of Scottish Catholics, But hitherto

questions of this communion have very rarely come before our Courts at

all. For many generations the attempt to raise them there would have

been both futile and dangerous ; and the habit thus formed has persisted.

On the religious side too, the appeal to Eome is now far more controlling

than it was in the days of Hildebrand or Cardinal Beaton. And on the

secular side, the Scottish property of the Church, understood to have been

transmitted through centuries from one trustee to another, at a time when
it was iinsafe to put upon record any expression of the trust, seems to be

Tiow so far regularised in tenure that at least no question is raised when
it might be possible to raise it.

The twofold intolerance of the Pre-Eeformation and Post-Eeformation

statutes furnishes the starting-point for the long history of the dealing of

the law of Scotland with the Frcsbyterian Churches. Up to last century

that law had never been invoked to deal with men outside the Establish-

ment, except (as in the case of the Quakers) in the way of cruel punishment.

By that time, however, a special statute had been passed tolerating the Episco-

palians (10 Anne, c. 7), and not only Eeformed Presbyterians (Cameronians)
who had remained outside the Eevolution Settlement of 1690, but the first

Secession, which had left it in 1733, presented the aspect of numerous
congregations grouped under an independent Presbyterian government.
But the first decision of the Court, so late as the middle of last century,

was that not even the congregations could be legally recognised. In
the case of Bristo, and Adam Gib, their minister (reported by Elchies,
" Title to Pursue," under the name Bryson, of date 30th June 1752), trustees

elected by the congregation sued upon a back-bond, and the only defence

was that such a congregation could not authorise a sviit. " The Lords
found that the pursuers had no legal title to pursue, their constituents

being no legal congregation." And on 8th July of the same year " the
like was found " in the case of " the Associate Congregation of Eaglesham

"

(Elchies, Pollock). It was twenty years before the principle of these

decisions was reversed, in the case of Wilson (Mor. 14555), and then only
after the Court had struck out the designation of the pursuers as suing " in

the name of the Associate Congregation of Dundee, subject to the Associate
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Synod" (as they erased, so late as Gth July 1S09 (Farquhar, Fac. Coll.),

the designation of " Bishop of the Episcopal Communion in Scotland ").

The title to sue was sustained in a quite similar case in 1791, Allan

(Bereau Society), Mor. 14583 ; and in the same year a much more im-

portant step was taken in the case of Auchincloss (Hinne's Decisions,

595). In this case a minister brought an action of damages against the

members of the "Associate (Burgher)" Presbytery, which had deposed

him for immorality, but, as he alleged, maliciously and by conspiracy. The

Ld. Justice-Clerk Braxfield, who was the Ordinary, held it incompetent

"to review the proceedings of associate congregations, commonly called

Burghers, when sentences are pronounced by them in their ecclesiastical

character," and the Court dismissed the action on the ground that it

requh-ed to be based on malice, which had been alleged, but not relevantly.

(In a later case of damages in 1808, Grieve, also reported in Hume, 637, " the

Lords thought that everything must be laid aside which had passed,

judicially in some measure, at the meetings of the congregation, and

according to the rules and usages of the Berean Society "
; and Ld. Braxfield's

judgment of the competency was long after repeated by another Ordinary,

Ld.'iloncreitf, in the unreported case of Oshorne, 5th July 1831.) Meantime

the existing law on the subject was elaborately discussed in the Aberdeen

case of Dunn, 13th May 1801 (Mor. voce " Society," App. i. p. 10). This

case turned, more obviously than some which had preceded, on the

disputes and divisions of the Secession; and the Court, now holding

unanimously that the spirit of the law gives the Secession " toleration and

protection," admitted the necessity of finding some priucij)le of doing

justice as between its members. The question here was between the

majority of a congregation, claiming their meeting-house against the

minister and a minority, whose counter-claim to it was sanctioned by the

Synod. The judgment retains somewhat of the old intolerance in the

view that the minister "cannot be allouxd to represent his office as

tiowing in any shape, or deriving permanency, from the proceedhigs of

what may be called a Synod or other ecclesiastical Court of his sect " ; but

the general ground on which it was based was that " the Court can enter

into no investigation as to the religious grounds of the schism here, and

if they did, they must presume the majority to be in the right." The tone

of it, however, resembles that of the Eoman who said so summarily to

the Jews, " If it be a question of words and names and of your law, I will

be no judge of such matters"; and both sides of the twofold ground of

decision were overthrown in the very next case. This was the great

litigation of Davidson or Crairjdallic (Mor. 14584, and F. C. xiv. 481; and

in II. of L. Dow, i. 1 ; BJigh, ii. 529 ; Baton in Craigie and Stewart's Appeals,

vi. G2(j), an extraordinary case, were it only as havhig been selected to

try tlic general yjoint "more deliberately," and accordingly lasting more

than twenty years (1800-1820). The rubric again broadly raises the

([ucstion of Church toleration, "Is it hnvful to bestow property on a

seceding congregation, sul)ject to the discipline of a self-constituted, but

tolerated, ecclesiastical body?" And the argument that, according to its

modern ])rinciplcH, the law nnist tolerate and recognise not only particular

congregations, but also "a voluntary association of a great body of men,

possessing unity of sentiment in doctrine and discipline, and subjecting

themselves to the contnjl of certain ecclesiastical bodies, whoso authority

they acknowledge in all spiritual matters," was ultimately successful in

the Court of Se."hion, was not questioned when the case went to the Ilouf-o

of Lords, and may be said to have been in this case finally settled, ^^'hat
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divided the Court for so many years was the apphcation of this general

toleration to the question of Church property, on this occasion a chapel in

Perth. By its first judgment the Court of Session declined to look at the

superior judicatories in this matter of property, and gave the chapel to the

majority (not the numerical, as before, but the pecuniary, majority) of the

congregation. But by its second judgment it went the other way, and

found that the chapel must be held for persons who had contributed their

money, such persons "always forming a congregation of Christians con-

tinuing in communion with and subject to the ecclesiastical discipline of a

body" including this and other congregations. Both judgments wholly

declined to go into the questions of doctrine or discipline which had

divided the litigants; and this was the ground on which both were

unexpectedly and completely overturned in the House of Lords. Ld.

Eldon, on 18th June 1813, pointed out that the monies must have been

contributed by men having certain common religious principles or persua-

sions, and proposing to adhere to them; and that consequently the real

question was not which party was the majority, or which party was approved

by the superior Synod, but which party retained those original 'principles

and persuasions. This judgment has fixed the law ever since ; but in the

only case which occurred after it during a long series of years, that of

Camphcltown, 1839 {Galhraith, 14 F. 879, and 5 D. G05), the Court held

that no case was proved against the "Kelief Church" of deviation from

essential or fundamental principles, though its persuasions (on Church

and State) had largely changed. And in this case one judge, Ld.

Meadowbank, elaborately construed Ld. Eldon's judgment as leaving

room for proving an " original principle " of a Presbyterian Church by

which it may reserve to itself the power of reforming its own persuasions

and regulations, and to its regulative body the power of authoritatively

determining that they ought to be and shall be changed. Such authority,

in Ld. Meadowbank's view (which has not yet been followed), would in

law bind the members of the body ; and it should even be held as 2^''^o'batio

prohata by the civil Courts (a view which has since been emphatically denied).

But this leisurely development was broken by a sudden crisis on

another side, and by the great series of decisions—the most important,

perhaps, of the Courts of Scotland since their origin—in which they dealt

with the pretensions of the Church of Scotland itself before 1843. "With

these decisions and definitions, cumulative and solemn as they were

(Ptobertson's Auchterarder Case, 2 vols. 1838, with H. L. Supplement, 1839;
Eobertson's Lethendy case, 1839 ; Strathhor/ie cases, 2 D. 585, 3 D. 282, 382 ;

Seco?id AucJiterarder case, 3 D. 778, and 6 Bell's App. 662; Culsalmond case,

4 D. 957 ; Stnoarion case, separate volume, 1843 ; Stratlibojic Reduction case,

5 D. 909 ; and Third Auchterarder case, 5 D. 1010—this last being the

only case of the series not very fully reported, while in it even the opinions

of the consulted judges are found only in the Session Papers), we are not

here concerned except in so far as the Court held the Church's claims

admissible only on the condition of its becoming a Voluntary body. In
the Lethendy case, the Ld. President, addressing a Presbytery which
had obeyed the Assembly against the Court, said :

" In the view that you
are a branch—and a most numerous and most respectable one—of the

universal Church of Christ, you are on the same footing—but on no better

footing—with all the other bodies adhering to the Presbyterian form of

Church government throughout the country. Taking you in your character

as merely members of the Cliurch of Christ, the Synod of Burghers and
the Synod of Anti-Burghers, or any other Synod, have the same powers
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and privileges as you have ; and you have no greater powers than they

have." And again, in the more solemn decision of the second Auchterarder

case :
" If these gentlemen wish to maintain the situation of what they

call a Christian Church, they would be no better off than the Catholic

Church or the Episcopal Church, or the Burghers or Anti-Burghers ; but

when they come to call themselves the Established Church, the Church of

Scotland—what makes the Church of Scotland but the law ? " Or, as

Ld. Campbell summed it up when the same case was appealed to the

House of Lords :
" It is only a Voluntary body, such as the Pielief or Burgher

Church in Scotland, self-founded and self-supported, that can say they

will be entirely governed by their own rules." The self-government thus

claimed and disallowed was twofold. 1. As to Legislation, both a positive

and a negative restriction were declared. On the one hand, the inability

of the Church to legislate in any important or constitutional matter was
ascertained in regard to what were supposed to be the two chief duties of

the time. Church expansion and Church union. The Church having by
its own authority admitted to its Tresbyteries not only the pastors of the

two hundred new congregations which it had raised, but also the Original

Secession and other ministers who had returned to the Establishment,

both acts were disallowed. And on the other hand, the absolute obligation

of civil statute, even in matters " strictly ecclesiastical," was declared in

the case of Queen Anne's Patronage Act, whose enforcement the Assembly
had represented as violating the " fundamental law " of the Church itself

—

a plea which in the House of Lords the Ld. Chancellor held to be, even

if true, " perfectly immaterial," while the five judges who concurred in the

leading Opinion in the closing case put it that civil statute " leaves the

Church Courts no longer independent and free to act like a voluntary

association." 2. As to Jurisdiction, the recognition of Parliament as the

Church Legislature, though the most important as well as the earliest

finding in this great body of law, fell into the background during the

prolonged attempt of the Church to defend itself, on the ground of its

jurisdiction, against the enforcement of the law so declared. The ordhiary

findinfrs of the Church Courts in Scotland have alwavs been final and
beyond review ; and the General Assembly, passing a resolution that this

admitted jurisdiction was an " independent jurisdiction," recognised but

not granted by the State, urged that, in the meantime, while they negotiated

with Parliament, their sentences should not be reversed. The delibei'ate

refusal of the Courts was based in case after case on the ground stated by
the Ld. President :

" The Church Courts say that they have an independent

juri.sdiction ; but who gave them any jurisdiction ? The law, and that alone,

gave it; and the law defines what it has so given." Tlio definitions already

enounced were accordingly enforced by interdicts and reductions of son:e

Church acts, by decrees upon tlie Church Courts ordering them to perform

others, and finally by findings forbidding Church majorities to vote, and
authorising the miiioi-ities to do the rerpiired Churcli acts in llieir ]>lace.

'I'hi.s of course lu'ought a crisis ; and in accordance with tlie view already

indicatoil in the House of Lords, the Queen's Letter proclaimed that

though individuals may renounce the Establisliment for themselves, " the

union of the Church of Scotland with tlic State is indissolulile, wliile the

statutes remain inirc])oaled." Ihe laige majorities which liad jjlcdged

recent General Assemblies to inde])endence, even in view of tlic loss of

establishment, were diminished as the crisis drew near, but a considerable

pnqtortion of the Assembly cited to meet on May 18, 1843, left the ])lace

of meeting with a protest; and, holrling that they now represented the
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original Kirk not less but more than formerly, took the name of the Free

Church of Scotland. In their Protest, however, they frankly acknowledged

that the State was entitled to fix for the future its own conditions of

establishment, and that it had now deliberately done so. As to its own
future, the Free Church early arranged that its oificials should be taken

bound, not to all its pleadings or claims, but to its general principle of

Church freedom, making provision also in a model Trust Deed for future

amalgamation with other bodies and possil)le change of name. And while

in its "Catechism" it protested its right to revise its Confession, it con-

tented itself in the meantime with abjuring the old principles of persecu-

tion, and making a slight change in its " formula." From the past of

Scottish history, however, the new body welcomed into its constitution all

the aspirations after freedom which the Kirk had recorded in past centuries,

rejecting, of course, at the same time, the restrictions to which it had often

unwillingly submitted. In this it had the full sympathy of the Presbyterian

Voluntaries outside, who had all from their origin cherished Church inde-

pendence to at least the same extent, and had indeed in many cases seceded

mainly from a desire to realise it. Their divisions and subdivisions, which

had perplexed the Courts early in the century, had now been succeeded by

an era of reconciliation and union; and on 13th May 1847 the two largest

bodies became one under the name of the United Presbyterian Church.

In bulk as well as in their historical relations the Presbyterians outside

Establishment now challenged the attention of the law, which had been

recently too acutely absorbed in the crisis within.

The first body outside, how^ever, which was dealt with was the Episcopal

Church, in the case of Dunbar (1849), 11 D. 945, where it was held not only

that a bishop of that Church has no jurisdiction even over its members
(inasmuch as all jurisdiction flows only from the Crown), but that the office

of " Bishop of the Protestant Episcopal Church in Scotland " could not be

recognised. It may be true that, as stated already in this work, " Frorogatcd

jurisdiction was not dis})uted in this case to be possible " {Encycl. vol. v. p. 63),

but its existence has not been formally acknowledged by the Court in this

or any other case ; and the anxious avoidance in so many ecclesiastical cases

of an ecclesiastical word so familiar as jurisdiction has more or less delayed

the progress of the law in this region. This came out especially in the

Cardross case, 1859-18G2 {Macmillan, 22 D. 290, 23 D. 1314, 24 D. 1282),

where a minister was deposed on the spot by the Free Church Assembly for

having asked the civil Court for an interdict (which was refused) against

their previous sentence upon him for misconduct. He brought an action

of reduction of both sentences and for damages : the substantial allegation

being that the Assembly had in the first instance judged upon evidence not

regularly brought before it. The Assembly pleaded agninst the reduction

that " spiritual acts done in the ordinary course of discipline by a Christian

Church, tolerated and protected by law," cannot be reviewed—a ground
nearly identical with that since laid down by the Supreme Court of the

United States {Watson, Wallace's Sup. Court Pep. 679) as the law of that

commonwealth. This plea was at once repelled, in accordance with the

cases of 1843 and that of 1849 ; but other pleas that the pursuer had in his

contract with his Church " submitted to its authority in spiritual matters as

final" were reserved, and the order to "satisfy prorhiction" was made easy

to the Free Church by explanations from the Bench that the Court would
not "repone" their minister, but at the most give damages. This view, that

damages are the proper remedy in cases of ecclesiastical wrong, was
emphasised by the collapse of the Cardross case, which the Court, very
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much 2'^'>'02'>i'io motu, threw out altogether in its fourth year on the ground
that the claim of damages included in it was inept, being directed against

the unincorporated General Assembly of the Free Church. Ld. Deas
dissented, on the ground that in the case of an ecclesiastical wrong a mere
reduction is competent ; but this view has been finally rejected in the

recent case of SJccrrd, 1896 (23 It. 468). It was again laid down there that

reduction of the resolutions of Churches and such voluntary associations

(in this case the United Presbyterian Church) is a competent form of

process, but only "on the way" and "in so far as it may be necessary" to

a speciiied remedy for alleged invasion of patrimonial rights. And ^Mr.

Skerret having merely reserved his claim to damages, and not preferred it

in tlie same action, his reduction was thrown out like the other. (In both

these cases, interdict against the Church sentences had been promptly
refused.) The chief difference between the two Churches as defenders

seemed to be that the United Presbyterian Cluu'ch took its ofhcials bound,

not merely, like the Free Church, to hold its Church sentences as final, but

to bring no action even for the civil claims which those sentences bar. In

both cases, however, no proof was led, and the pursuer was thrown out, not

on his submission to the Church judgment, but on the prior question of

the unfortunate form of action. The result is, that even with regard tO'

future actions claiming tlie proper remedy of damages, numerous important

points have not been formally decided (though some have been raised, as by
Ld. Kincairncy, Ordinary, in the Skerret case, and by individual judges in

the Inner House). One is, wdiether submission to the Church arbitration

as final does not altogether bar such actions. Another is, whether at least

it does not bar claiming damages except upon the averment of "malice"
{Sturrock, 11 D. 1220; Edwards, 12 D. 1134; Ifacmillan, 24 D. 1282; Zavg,

2 E. 823). A third is, whether tlie submission of the parties to the authority

(and, in their own view, the jurisdiction) of Churches and their Courts

does not ordinarily imply (1) the right of such Courts not only to decide on
tlie merits, but also to regulate matters of form and method in arriving at.

tlie decision ; and (2) the right of such Churches to modify their owiir-

doctrine as well as discipline and worship by legislation from time to time,

.

And a fourth may be whether, even if tlie former points are conceded, it is ,

necessary to go as far in recognising the contract as the Privy Council in

1863 (Lovfj, Moore, P. C. E. (N. S.)), where it was held (as in the American
loading case of Watson already quoted) that " where any religious or other

lawful association has not only agreed on the terms of its union, but has

also constituted a tribunal to determine whether the rules of the association

have hei.'u vidlated by any of its members or not, and what shall be the

consofpiciice of such violation, then the decision of such tribunal will bQ-

liinthiig" in every ordinary case.

Some of these questions came up more in cases as to disposal of Church-
pro])orty in the event of separation or union, which also were l)rought into-

Cnurt during the period after 1 843. The two leading cases were Presbyterian.

In the Ki'rkintillorh case in 18^0 {Cravjic, 12 D. 523), the Ld. Justice-

Clerk Hope elaliorately reviewed all the early cases with a view to over-

throwing the construction y>ut by Ld. Meadowl)ank in 1839 on the leading

judgment of Ld. Kldon in 1813. The chief ])iinci]ili' of that ruling l»y the

J louse of I/»rdH, it was j)oint('d out, was that in the ordinary case of jtrojjerty

held in trust for a congi-egation, the property belongs to the congregation,

and that when it dividcH, the question is, what were its original princi]iles?

In sufh a question it is not necessary to take into arcount the views, or the

changed views, of the body of whicli tlie congregation is part; least of all ig
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the decision of the congregational dispute by that body itself to be taken as

^nobatio probata of those principles. And in a case like this (which was the

union of the Secession and Relief into the present United Presbyterian

Church) the congregation is not bound in law to follow the body with

which it is connected into union with another. In this Kirkintilloch case,

this decision protected the majority of a congregation which declined to go

into a union, and claimed to retain its congregational property. But its

weight has been greatly increased by the unanimous judgment of the Second

Division in 1859^ that even the minority of a congregation, adhering to its

original principles, is in like manner entitled to refuse to follow the Ijody

witli which it has been connected, and to retain the property against the

congregational majority. This was the Thurso case {Couper, 22 D. 120),

in which the minority of an Original Secession congregation claimed its

church buildings against the majority both of the congregation and of the

body, which as a whole was joining the Free Church. The authority of

these two judgments was impaired, in the estimate of Presl)yterians, by the

additional and perhaps unnecessary opinion, put more emphatically in the

former of the two, tliat in cases of Church union the congregation (or its

minority) is entitled to refuse and to claim the property, without provhig,

or even alleging, that union would involve any change of their original

principles. "For separation, when such union is to be entered into, no

reasons, in my opinion, need be assigned." The congregation is " not bound

even to inquire " into the principles of the Church body outside it, or of the

proposed union :
" the right to refuse is aljsolute." The tendency of these

findings to bar all reconstruction in Scotland, serious as it was, was not so

important to the law as their ignoring of the Presbyterian principle obliging

members to unity. For while both judgments went on to show that in

point of fact there were differences of principle, or at least differences of

previously held tenets or "testimonies," between the bodies proposing to

unite, the question was naturally not raised, as it had been in the

Campheltoivn case, how far these testimonies were essential and unchange-

able, and how far the fundamental principles of the Church (and of the

congregation when originally joining it) bound it to sacrifice doubtful tenets

for the" sake of truth, and superfluous tenets for the sake of unity. Strictly,

indeed, the Kirkintilloch and Thurso cases relate only to property held in

trust exclusively for a congregation, and most of the congregations of the

Churches concerned had already, or have now, adopted other "Model

Deeds " providing more equitably for cases of separation and union. (For

effect given to such a deed, see Kennedy, 6 R. 879.) But even with regard

to congregational property, the Ld. Justice- Clerk's powerful opinion in

ithe Kirkintilloch case probably gives the general Presbyterian " body " too

little right and interest, as that of Ld. Meadowbank in the Camphcltown

.-case gave it too much. And these two last Presbyterian cases were followed

.by an Episcopalian one in 1867 {Forbes, 4 M, 143, and H. L. 5 M. 36),

which makes reference to some of the questions latterly ignored. The

•ground on which the House of Lords decided against Bishop Forbes was

that " the civil Courts cannot entertain questions between the members of

non-established Churches and other voluntary associations, regarding alleged

violations of the constitutions or rules thereof," in this case by erecting a

new Code of Canons, "except in so far as is necessary for determining

questions of civil right," which was held to mean present patrimonial

interest. But the H. L. judges also pointed out that every such Church

must have something in the nature of a legislature, with a power to make
changes on canons and constitutions which the Court will respect, reserving,
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however, the question whether there are "civil rights already acquired

under existing canons or rules."

There have been few cases in the Courts of Scotland dealing with
" Congregationalist " societies or with isolated congregations. In Conncll

(1861, 23 D. 683) the members of such a body having contriljuted funds to

erect a church, and afterwards having divided and separated, the minority

claimed that their subscriptions should be returned. It was held that the

majority was entitled to apply the whole fund to the building of the church.

In Thomson, 1887 (1-4 K. 1026), it was held that there was no failure of

trust objects such as to warrant diverting congregational funds; and in

Burnett (15 R. 723), that property left to an ancient Episcopal congregation

did not pass with most of its members when they joined a Relief (Presbyterian)

Church, but should be given to a modern Episcopal Church which had

arisen m the same town. Two " Ferguson Bequest " cases were peculiar, in

respect that ]\Ir. Ferguson, at his death in 1856, gave his trustees large dis-

cretion in selecting from five religi<:)us denominations needy congregations and

schools to be from year to year subsidised. In the more recent case, Ferguson

Bequest Fund, 6 Dec. 1898, it was held by the First Division that in using as

the name of one of these denominations, " The Congregational or Independent

Church in Scotland," the testator nnist be supposed to have intended the group

of (autonomous or independent) congregations usually known collectively by

that name at the date of the will, to the exclusion of a group then known as

" The Evangelical Union," though this latter body was proved to have been also

congi-egational or independent in its constitution. Accordingly, thougli the

latter body in the year 1892 joined the loose federal "union" of the former

group, and so became nominally as well as in fact congregational, it was found

to have thereby gained no rights to the Ferguson funds ; and those who had

broken off from the same congregational group or "union" because tlicy

resented the reception into it in 1892 of the Evangelical Union, were found

not to have thereby lost their previous interest in tlie same trust funds.

Tlie previous Ferguson Bequest case (1879), 6 R. 486, resulted similarly,

though it was found impossible to settle it on the same obvious ground. Here

tlie Reformed Presl)yterian Church, after enjoyiug its share of tlie funds

for many years, joined the Free Church by a large majority. A minority

remained outside; and each ])arty, maintaining that its action was what the

principles of their Cliuivh called for, claimed the whole of the Church's share.

It was helil that both should continue to recei^e it proportionally. In this

case too, a curious preliminary ])oint was settled. It was held that the

"contract" of the minority, wliicli, in addition to claims to jurisdiction

common to them with other Presbyterians/provided that no member should

take the oath of allegiance to a successor of the Stuart kings on the P.ritish

throne, was not jwetuni illie'dum so as not to disentitle it to sue.

Volenti non fit injuria.—See Repaiution; Negligence.

Volunteers.—"The volunteers of (Ircat Pritain consist of corps

raisc'fl volunLnrilv, whose services have been olTered to and ncce])ted by Her
Majesty" {Manual of Mil liarg Law (War Ollice, 1894), ]). '1^:'>). I'hcrc

are no volunteers in Ireland, an<l the lionouralile Artillery C(unpany of

London is regulated l)y s]»eeial Royal Warrant {uL, p. 283, note {e)),

though subject to the provisions of the Army Act (44 & 45 Vict. c. 58,

s. 190).

The principal Acts regulating the volunteers are: The Volunteer Act,

18G3 (26 & 27 Vi^.t. c. 05); the Volunteer x\ct, 1.S69 (:;2 & :;:{ Vict. c.



138 VOLUNTEEES

81) ; and tlie Kegulation of the Forces Act, 1881 (44 & 45 Vict. c. 57), which

repeals certain portions of the Act 1863 (Schedule).

Part I. of the Act of 18G3 deals with Organisation. Sec. 2 provides

that " It shall be lawful for Her Majesty to accept the services of any

persons desiring to be formed under this Act into a volunteer corps, and

ottering their services to Her Majesty through the Lieutenant of a county."

Sec, 3 gives power to the Crown to provide a permanent staff for any

volunteer corps. The permanent staff' are all subject to the Army Act,

and belong to the territorial regiment witldn whose district the head-

quarters of the corps are situate. The officers of the volunteers are

commissioned by Her Majesty in the same manner as officers of the regular

forces (s. 4, as amended by 34 & 35 Vict. c. 86, s. 6), and rank with officers

of the regular forces and the militia as youngest of their rank, and with

officers of the yeomanry according to the dates of their commissions (s. 5).

The exercise of command by volunteers over the regular forces, and by

regular officers over volunteer.^, is sul)ject to regulations made by Her
Majesty from time to time (s. 5 ; Army Act, 1881 (44 & 45 Vict. c. 58), s.

71). The acceptance of a commission in the volunteers by a member of

the House of Commons does not render his seat vacant (s. 5). Every

volunteer must take the following oath, prescribed in Schedule 1 of the

Act :
" I, A. B., do sincerely promise and swear that I will be faithful and

bear true allegiance to Her Majesty Queen Victoria, and that I will

faithfully serve Her Majesty in Great Ihitain for the defence of the same

against all her enemies and opposers whatsoever, according to the conditions

of my service." The oath may l)e administered by the Lieutenant of the

county, a Deputy Lieutenant or Justice of the Pence, or by an officer of the

corps who has already himself taken the oath (s. 6; Sched. (1)).

Sec. 7 provides that "Any volunteer may, except when on actual

military service, quit his corps on complying with the following conditions,

namely,

—

"(1) giving to the commanding officer of his corps fourteen days' notice

in writing of his intention to quit the corps

:

" (2) delivering up in good order, fair wear and tear only excepted, all

arms, clotliing, appointments, being public property or property

of his corps, issued to him

:

"
(3) ps^yiiig ^11 money due or becoming due by him, under the rules of

his corps, either before or at the time or by reason of his

quitting it."

If any volunteer gives such notice, and the commanding officer refuses to

strike him off the muster roll, he may appeal to two Justices of the Peace

for the county to which the corps belongs, not being members of the corps,

who shall hear and determine the appeal. If satisfied that the regulations

have been complied with, they may order the commanding officer to strike

such volunteer off the roll of his corps, and tlieir determination shall be
binding on all persons. A volunteer taking service in the army or militia,

is thereby discharged from the volunteer force, but he must deliver up in

good order his clothing, arms, and appointments^, and pay all money due
under the rides of the corps ; and on his failing to do so, " he may, nnder an
order from one of Her Majesty's Principal Secretaries of State, if it seems-

fit, be put under stoppages out of any l)Ounty or pay receivable by him, or

both, until the value of such arms, clothing, or appointments not so-

delivered up, or such money (as the case may be) is fully paid" (s. 8). An
annual inspection of every volunteer corps sliall be held by a general or

field officer of Her Majesty's army (s. 10) ; and the requisites of efficiency
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may be declared from time to time by an Order in Council (s. 11). " Her
Majesty may disbantl or discontinue the services of any volunteer corps, or

any part thereof, whenever it seems to Her Majesty expedient to do so
"

(s. 12). One of Her Majesty's Principal Secretaries of State may make
regulations from time to time for the government of the volunteer force

(s. 16).

Sees. 17-20, as amended by the Volunteer Act, 1895 (58 & 59 Vict. c.

23), deal with Actual Military Service of volunteers. Sec. 17 gives power to

lier Majesty, in case of actual or apprehended invasion of any part of the

United Kingdom (the occasion being first communicated to Parliament, if

I'arliament is sitting, or declared in Council and notified by Proclamation,

if Parliament is not sitting), to call out the volunteers for actual military

service. When so called out, any volunteer not incapacitated by infirmity

who refuses to assemble or march according to orders, within Great Britain,

shall be deemed a deserter. Sec. 18 provides for the allow^auces to volunteers

when so called out. A sum of two guineas is to be issued to every officer,

Aolunteer, and non-commissioned officer of the permanent staff, to be

expended in providing necessaries under the direction of the commanding
officer, "and within one month after receipt thereof, an account shall be
e-ettled with each such officer, volunteer, and non-commissioned officer,

respecting the application thereof, and any unapjdied residue thereof shall

be paid to him." While so called out, volunteers are entitled to receive pay.

On release from actual military service, each otticer and man is entitled to

payment of one guinea in addition to his pay. Before a volunteer corps is

so released, it must be brought back to the county to which it belongs

(s. 19), Sec, 20 provides: "An officer of the volunteer force disabled on
actual military service shall be entitled to half pay, according to his rank

;

and the widow of such an officer killed on actual military service shall be

entitled to the like pension for life as tlie widow of an officer of Her
^lajesty's army, A volunteer or non-commissioned officer of the volunteer

permanent staff, disabled on actual military service, shall according to his

rank be entitled to the like pension and other benefits, if any, as a soldier

of Her M;ijesty's army."

Part III. provides the regulations as to Discipline. The commanding
ofTicer of a volunteer corps n)ay discharge from the corps either for dis-

obedience of orders by him while doing any military duty with his corps,

—

or for neglect of duty, or misconduct by him, ns a mend)er of the corps,

—

or for other sufficient cause, the existence and siifficit-ncy of such causes

respectively to be judged of by the commanding officer. The volunteer so

discharged must deliver up all amis, clothing, and appointments, being public

l)rnpcrty or property of the corps, in good order, and ])ay all money due by
him under the I'ules of tlie corps. ]>ut notliin-.^ herein shall prevent Her
Majesty from signifying her pleasure in such manner, and giving such
directions witli resjject to any such case of discharge, as to Hei' Majesty
may ajipear just and proper (s, 21 (1)). If ;iny officer or volunteer,
" whil(! under ai'ins or on march or duty with the cordis or administrative

reginuiut to which he belongs, or any i)ortion thereof, or while engaged in

any military exercise or drill with such corps or regiment, or any portion

thereof, or while wearing tlie clothing or accoutrements of such corps or

regiment, and goin;^ to or returning from any ])lacc of exercise or assemlily

of such corps or regiment, disobeys any lawful order of any officer under
wlio.se command he then is, or is guilty of misconduct, the officer then in

command of the corps or regiment, or any superior officer undir whose
command tlic cor[tR or regiment then is, may order the of1i'nd(!r, if an officer.
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into arrest, and if not an officer, into the custody of nny volunteer belonging

to the corps or regiment, or of any non-commissioned officer of the volunteer

permanent staff, but so that the offender be not kept in such arrest or

custody longer than during the time of the corps, or regiment, or such

portion thereof as aforesaid, then remaining under arms or on march or

duty, or assembled, or continuing engaged in any such military exercise or

drill, as aforesaid" (s. 21 (2)); Marks, [1898] 1 Q. B. 888; Beivs, 1851,

11 C. B. 434; Warden, 1811, 4 Taunt. 67).

The Army Act, 1881 (44 & 45 Vict. c. 58, s. 176), provides for the applica-

tion of military law in the volunteer force.

" The persons in this section mentioned are persons subject to military

law as soldiers, and this Act shall apply, accordingly, to all the persons so

specified ; that is to say,

—

" (8) All non-commissioned officers and men belonging to the volunteer

forces of the United Kingdom,

—

" («) When they are JDcing trained or exercised with any portion of the

regular forces, or with any portion of the militia when subject to

military law ; and
" (Jj) AVhen they are attached to or otherwise acting as part of or with

any regular force ; and
"(c) When their coips is on actual miUtary service:

Provided that it shall be the duty of the commanding officer of any part

of the volunteer force not on actual military service, when he knows that

any non-commissioned officer or men belonging to the force are about to

enter upon any service which will render them subject to military law, to

provide for their being informed that they will become so subject, and for

their having an opportunity of abstaining from entering on that service."

Volunteers subject to military law are subject thereto as part of the regular

forces (ih., s. 178; see Aemy; Maries, [1898] 1 Q. B. 888). "Whei^e an
offence under this Act has been committed by any person while subject to

military law, such person may be taken into and kept in military custody,

and tried and punished for such offence, although he, or the corps or battalion

to which he belongs, has ceased to be subject to military law, in like manner
as he might have been taken into and kept in military custody, tried or

punished, if he or such corps or battalion had continued so subject:
" Provided that when a person has since the commission of an offence

ceased to be subject to military law, he shall not be tried for such offence,

except in the case of the offence of mutiny, desertion, or fraudulent enlist-

ment, unless his trial commences within three months after he has ceased

to be subject to military law ; but this section shall not affect the jurisdic-

tion of a civil Court in the case of an offence triable by such Court as well

as by court-martial" (s. 158; Marks, snpra). Sec. 181 (6) provides that

•dismissal may be awarded to any volunteer, non-commissioned officer or

private, when subject to military law, for any offence triable by court-martial

or punishable by a commanding officer under the Acts. When a volunteer
is tried by court-martial, one member of the Court is, if practicable, to belong
to the volunteers (Ptules of Piocedure, 1893, Pule 20 (B) ; see Manual of
Military Law, p. 46). Sec. 181 extends the provisions of the Act with regard
to billeting and the impressment of carriages, to volunteers when subject to

military law.

Part IV. of the Act 1863 deals with Rules and Property of Corj'^s.

Officers and volunteers belonging to a volunteer corps may from time to time
make rules for the management of the property, finances, and civil affairs

of the corps, and may alter or repeal any such rules ; but such rules, in
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order to have any effect, must be approved by Her Majesty through one of

the Principal Secretaries of State. A copy of the rules, certified by the
commanding officer, is conclusive evidence of the rules of the corps (s. 24).

Sec. 25 provides that " All money subscribed by or to or for the use of a
volunteer corps or administrative regiment, and all effects belonging to any
such corps or regiment, or lawfully used by it, not being the property of

any individual officer or volunteer or non-commissioned officer of the
volunteer permanent staff belonging to the corps or regiment, and the
exclusive right to sue for and recover current subscriptions, and arrears of

subscriptions, and other money due to the corps or regiment, and all lands

acquired by the corps or regiment, shall vest in the commanding officer of

the corps or regiment for the time being, and his successors in office, with
power for him and his successors to sue, to make contracts and conveyances,

and to do all other lawful things relating thereto ; and any civil or criminal

proceeding taken by virtue of the present section by the commanding
officer of a corps or regiment shall not be discontinued or abated by his

death, resignation, or removal from office, but may be carried on by and in

the name of his successor in office" (see also 44 & 45 Vict. c. 57, s. 9).

Storehouses must be appointed by the commanding officer for the depositing

and safekeeping of arms, ammunition, and other stores supplied at the

public expense, and every such storehouse shall be free from all county,

parochial, or other local rates and assessments (s. 26 ; Pearson, [189.3] 1 Q. B.

389). The Explosives Act, 1875, does not apply to such storehouses (38
& 39 Vict. c. 17, s. 97 (4)). Sees. 27 and 48 provide for the recovery of

subscriptions and fines by summary proceedings before the Sheriff or two
Justices. Subscriptions and fines, when recovered, shall be applied as part
of the general fund of the corps or regiment. This applies to fines inflicted

on volunteers under the rules of their corps for not rendering themselves
efficient (GO & Gl Vict. c. 47). The value of articles issued to volunteers,

which have been wrongfully sold, pawned, damaged, destroyed, or negligently

lost, may be recovered in the same way, and a penalty not exceeding £5 may
be inflicted for everv such offence on prosecution by the commanding oflicer

(s. 28 ; Kerswill, [1895] 1 Q. B. 1 ; see also 32 & 33 Vict. c. 81, s. 3). The
commanding officer of any corps or administrative regiment may appear in

any County Court, or before any Justice, Sheriff, or IMagistrate, by the
adjutant or sergeant-major of such corps or regiment, or any memlier of the
staff of the corps or regiment authorised in writing under the hand of such
commanding oflicer (32 & 33 Vict. c. 81, s. G). If any person knowingly
buys or takes in exchange from any volunteer, or any person acting on his

behalf,—or solicits or entices any volunteer to sell,—or knowingly assists or

acts for any volunteer in selling,—or has in his possession or keeping, without
satisfactorily accounting for,—any arms, clothing, or apjiointmcnts being

public property or property of any volunteer corps or administrative

regiment, or any public stores or ammunition issued for the use of any sucli

corps or regiment, he is liable on conviction to a fine of £20 for the first

offence, and for the second or any subsequent offence to a similar fine with
or without imi)risonnient for any term not exceeding six months, with ov

witliout bard labour (s. 29; and 32 & 33 Vict. c. 81, s. 5). Wilful injury

to l)utts or targets is j)rohil)itod by sec. 30. Volunteers arc exempt from
liability to serve or to provide a substitute in tlie militia (s. 41). Tliey are

also exempt from paying tolls (s. 45). The acquisition of lands for military

]'urposes is provided for by 55 & 5G Vict. c. 4.".. (See Military Land-
Act, 1892.)

The Uniform Act, 1894, applies to the volunteers (57 & 58 Vict. c. 45, s. 4).
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[See Manual of Military Law (War Office, 1894).]

See Army ; Billeting ; Commission ; Court-Martial ;
Desertion

;

Enlistment; Furlough; Impressment of Carriages; Military Lanis
Act; Yeomanry.

Vote.—See Ballot; Parliamentary Election, etc.; Meeting;

Sequestration; Joint Stock Companies.

Voucher.—See Discharge.

Voyage,—See Marine Insurance ; Chartek-Party ; Deviation.

Wadset.—The wadset—a deed now quite ol3Solete in practice—was

the earliest form devised in the law of Scotland for the conveyance of

lands in security of debt. In this form of security the creditor was known
as the wadsetter, the debtor as the reverser. The form of a wadset has

passed through several stages. Originally a pledge of the lands, it seems

to have become at an early period an ex facie absolute transfer, through

the development of the practice of engrossing the reversion, or right of the

debtor to a reconveyance, in a separate deed, instead of in a clause of the

original conveyance. In a statute (Act 1469, c. 27) designed to prevent

wadsetters from taking advantage of the new form by conveying the lands

to third parties, the practice of inserting the reversion in a separate deed is

stated to be of recent growth. By the Act the right of reversion is de-

clared to be good against singular successors of the wadsetter ; and regis-

tration of reversions in the King's Piegister is enjoined, though not declared

to be necessary to their validity. By a later Act (1617, c. 16) the registra-

tion of reversions within sixty days of the sasine taken upon them was

declared to be necessary, " otherwise the same to make no faith in

judgement by way of action or exception or prejudice of a third party who
hath acquired a perfect and lawful right to the saids lands and heritages."

The result of this Act was to change the form of the wadset. The practice

of engrossing the reversion in a separate deed was very generally abandoned,

and the wadset became in form a mutual contract, whereby the debtor or

reverser disponed the lands under reversion, and the wadsetter declared

and consented to the reversion.

Historically, wadsets were distinguished as proper and improper. By
a proper wadset the lands were transferred to the creditor, who, in theory

at least, entered into possession thereof, and took the fruits or produce by

way of interest for his advances. He was therefore not bound to account

for the produce, and was not entitled to claim interest, if the lands failed

to make any return. The deed, however, contained a clause entitling the

creditor to repayment " in case the said B. (the creditor) and his foresaids

shall hereafter rather incline to have the said sum of £ repaid to

them than to retain this wadset right to the said lands and others, then,

and in that case, the said A. (the debtor) binds and obliges himself to

make payment to the said B. and his foresaids of the said sum of £ ."

By an improper wadset a regular rate of interest was stipulated, and the

wadsetter, if he received the produce of the subjects, was bound to account.

The Act 1661, c. 62, reduced all such deeds to the character of improper

wadsets by providing that proper wadsetters should be bound to relinquish
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their possession, on security being found for payment of the annualrent

during the non-redemption of the wadset ; and also that a wadsetter, if he

remained in possession of the hxnds, was bound to account for all proceeds

exceeding six per cent, on the capital sum advanced. When, however,

the form of proper wadset was adopted, the creditor was recognised as

invested with the property in the lands, and was entitled to vote as a

freeholder (Menzies, Conveyancing, p. 849; Mackintosh, 1878, 8 Macph.

772).

A wadset might be used as a security for debts afterwards incurred.

This was effected by a deed known as an eik to the reversion, whereby it

was declared that the lands shall remain in wadset until both the old and

the new advance were repaid.

A wadset was discharged, if the holding was base, by a deed known
as a discharge and renunciation; if the holding was of the reverser's

superior, it took the form of a discharge, renunciation, and reconveyance.

[Stair, ii. 10; Ersk. ii. 1. 8; Eoss, Lectures, vol. i. 4-48; ii. 320-384;

Juridical Styles, vol. i. (3rd ed.) pp. 274 seq. and 638 sc^.]

Wager.—See Gaming and Betting.

Wages.—See Hiring (vi. 211); Master and Servant (viii. 306);
Truck Acts ; Arrestment (i. 314).

Waifs and Strays.—According to Engli.-jli law, waifs are stolen

moveables which the thief has waived or tlirown away in his ilight when
pursued or in apprehension of pursuit. They are restored to tlie owner if

he at once prosecute the thief, but are otherwise forfeited to the Crown as

a penalty for his remissness. Strays, on the other hand, are animals, not

ferce naturcc, found wandering without an owner, and are likewise forfeited

to the Crown or the Crown's donatory, after certain formalities have been

observed, if the true owner does not claim them within a year and a day
(Barn's Justice of the Peace, 30th ed., s.v. "Estrays"; Kerr's Blackstone's

Com., 4th ed., i. 270-2).

The Scottish institutional writers, however, do not distinguish waifs or

waiths from strays or estrays, and apparently regard these as interchange-

able terms. They are chieily applied to cattle and other domesticated

animals of value, including probaljly swans, which are found straying with-

out anyone in charge of them. The linder of sucli is under the primary

duty of restoring them to their true owner, although it is stated by Hume
that concealment of waifs and strays is not a crime (i. 62). If the owner
were not known and did not immediately claim his property, proclamation

of tlie finding thereof was made on a market-day at the market cross of the

head burgh of the shire, and on three several Sundays at the church of the

parish in whicli tlie strays were found (Bankt. i. 8, 2, p. 208). If the

owner appeared, the stray was delivered to him on payment of the expenses

incurred in kc'Cpiug it; but if, on tlie ex})iry of a year and a day alter the

imblic notice, the owner had not claimed his property, it was forfeited to the

Crown or the Crown's grantee (Stair, i. 7. 3 ; ii. 1 . 5 ; iii. 3. 27). The Shcrilf-

Dcpute of the county was in general the Crown's donatory in that part (see

JVapirr, 1749, 3 Tat. 649). Apparently lost goods niiglit 1)0 regarded as

wail's and be forfeited to the Crown in the same manner as straying cattle,

although it has been pointed out that as the kee]»ing of inanimate waifs

entails no expen.se, they ought to be reclaimable by tlic true owner at any
time within the prescriptive period (Banktou, cil., and Ersk. ii. 1. 12).



144 WAKENING

The foregoing observations may be regarded as applying to a state of the

law now obsolete. The custody and disposal of waifs and strays found
within burghs are regulated at the present day by the Pkirgh Police Act,

1892, which applies to all burghs in Scotland except Edinburgh, Glasgow,
Dundee, Aberdeen, and Greenock, which have special Police Acts of their

own, and to these towns also in so far as they may have adopted the

General Act.

Sec. 386 gives the police power to seize and impound any cattle found
at large in any street of a burgh without any person in charge thereof,

if the owner cannot be readily found, and to detain the same vmtil the

owner pays to the commissioners a penalty not exceeding forty shillings,

besides the reasonable expenses of impounding and keeping the cattle.

The next section provides that if the penalty and expenses be not paid

within three days after the impounding, the cattle may be sold, provided
seven days' notice of the sale be given to the owner if known, or otherwise

by advertisement, and the balance of the price obtained after deduction of

expenses is directed to be paid to the owner on demand if claimed within

six months of the sale, failing which it is to be applied to the purposes of

the Act. Cattle found straying in places not within any burgh should, if

the owner be nnknown, be advertised, and may thereafter, if not claimed
within a reasonable time, be sold nnder a warrant obtained from a Justice

of the Peace or other magistrate, and the proceeds applied in payment of

their keep and the expenses of detention. Waifs and strays must not be
used or in any way injured by the finder. The English cases of Morris,

1866, 13 L. T. N. S. 629, and Lawrence, 1868, 18 L. T. N. S. 366, may be
referred to as illustrative cases under similar English statutes.

By sec. 390 of the Burgh Police Act, stray dogs are to be detained

by the police for five clear days, and thereafter, unless they are claimed

and the expenses of detention paid, are to be sold or destroyed. If a stray

dog wears a collar with an address thereon, notice of its having been taken
possession of is to be forthwith sent to that address.

Lost articles such as the old law would presumably have classed as waif
goods must, under sec. 412 of the Burgh Police Act, be reported by the

finders, under a penalty for failure, to the chief constable and deposited
with him within forty-eight hours. They are then claimable by the true

owner on payment of expenses and such reward to the finder as the
magistrate may determine. If they are not claimed within six months,
they may be awarded to the finder on payment of the expenses of adver-
tising. If neither owner nor finder be subsequently forthcoming, the find,

if it consists of money, or the proceeds of the sale thereof if it consists of

goods, may be applied to the purposes of the Act.

The right to the possession of inanimate moveables, found under circum-
stances or in places to which the Burgh Police Act does not apply, is with
the finder. Intimation of the find ought, however, in all cases to be given
to the local police, and advertisement thereof made in the best manner
possible. The true owner may, it is thought, reclaim his property from the
finder at any time within the prescriptive period {Hogg, 1874, 1 Guthrie's

Select Sheriff Court Cases, 438), See article on Treasure Trove.

Wakening",—An action is said, in legal phraseology, to be "asleep
"

when no proceedings have been taken in it for a year and day. While an
action is in this position, no motion, incidental or other, can be made nor
step of any kind taken in the process itself. Further, nothing can be
proceeded with which is based upon the existence of the action as a process
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before the Court. No inhibition, for example, nor arrestment can be raised

upon a sleeping process (Shand, Practice, vol. ii. p. 545). " Wakening " is

the expression used to describe the preliminary steps which are required

to place such action once more in position for further procedure.

Outer House actions in the Court of Session and actions in the Inferior

Courts fall asleep. Inner House actions do not do so, and consequently

no "wakening" is necessary although no steps have been taken in them

for the period of a year and day. The reason given by Erskine {Inst. iv. 1.

62) is that the pursuer, by taking his case to the Inner House Eoll, has

done all in his power to bring it to a decision. Cases remitted to the

Outer from the Inner House are, for this purpose, still looked upon as

Inner House actions {Gillies, 1829, 7 S. 839) ; so also are summary petitions,

although enrolled before the Junior Lord Ordinary ( Wemyss, 1860, 22 D.

556). Actions when taken to avizandum do not apparently sleep {Logan,

1775, Mor. 12171 ; Mackay, Manual, p. 256. See, however, contra, Ivory's

Forms of Process, vol. ii. 59), nor do sequestrations (Bankruptcy (Scotland)

Act, 19 & 20 Vict. c. 79, s. 43), nor Exchequer causes (19 & 20 Vict. c. 56,

s. 9). With regard to the latter, however, the same section provides that

after an interval in proceedings of year and day no such cause shall be

moved in Ijy the Lord Ordinary or the Court until the expiration of ten

days from the date of written notice being given by the pursuer or defender

to the opposite party that the cause is to be further proceeded wdth. A
jury cause does not fall asleep after the issues have been formally adjusted

<A. S., 16th Feb. 1841, s. 47).

A process against several defenders, where there are distinct con-

clusions in the summons, may sleep as to one defender although it is

awake as to the rest, and insisting against one does not keep it awake

against all {Earl of Lauderdale, 1710, Mor. 12170). It is different,

however, in the case of competitions, multiplepoindings, rankings and sale

(Mackay, Manual, p. 256).

The year and day run from the last order of the judge, or last step

of procedure {e.g. lodging a minute) of the party. In the case of Her
Majesty's Advocate v. Ileddle, 1840, 111 1). 264, the year and day expired

upon a public holiday, but the process, although enrolled on the preceding

day, was held to have fallen asleep, no motion having been made in it

within the necessary time.

An action may fall asleep, and consequently may be wakened, at any

period while it is in dependence (as to this, note the rules of the law of

prescription (Ersk. bk. iv. tit. i. 62; Shand, Practice, vol. ii. p. 552);

see ruESCiui'Tiox), i.e. at any time between the date of the execution of the

Hummons and tlie pronouncing of a final interlocutor disposing alike of the

merits of the case and of the expenses {Aitken, 1 M. 1038; Alston, 1887,

1 5 11. 78). After such final interlocutor the decree may be extracted at any

time without the necessity of wakening (even apparently after the pre-

Hcriptive period—Fountainhall's Decisions, vol. i. p. 279, Bishop of Murray).

If, liowever, such interlocutor is not really final, and something still

rcuiains to be done by one or otlier of the parties, e.g. the making up of a

progress of titles, the action may be wakened {White, 1709, ]\lor. 12170).

In Walker, 1827, 5 S. 224, it appears to have been licld incidentally that,

in the circumstances of the case, the lapse of forty years after the execution

of the summons did not prevent wakening. An opinion is expressed in

Mr. Mackay 's Manual, p. 256, that, as reference to oath is competent at

any time before extract, an action, even after final decree, might bo

wakened for the i)urposc of making such reference.

b. E.—VOL. XIII. 10
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If a summons is not called within a year and day, it ipso facto falls, and

cannot, of course, be wakened.

A process in the Court of Session might formerly he wakened in either

of two ways : (1) by a joint minute of consent of parties, (2) by summons
of wakening. In the former case a joint minute was lodged craving the

judge to waken the cause, and he pronounced the necessary interlocutor.

Where the parties did not concur, it was formerly necessary for the party

moving in the cause to raise a summons of wakening. This, however,

was rendered unnecessary by the Court of Session Act, 1850 (13 & 14

Vict. c. 36, s. 30), which has in turn been superseded by the Act of 1868

(31 & 32 Vict. c. 100), sec. 95 of which regulates the existing procedure,

and is as follows:

—

" Where, according to the existing practice, a cause would require to

be wakened in order to its being proceeded with, it shall be competent

for any of the parties to enrol such cause before the Lord Ordinary, and

to lodge a minute craving a wakening of the cause ; and the Lord Ordinary

may thereupon direct intimation of such minute to be made to the known
agents of the other parties in the cause, or to such parties themselves,

and shall direct intimation to be made in the Minute-Book of the Court

of Session ; and where said parties have no known agents, or are them-

selves furth of Scotland, the Lord Ordinary shall also appoint edictal

intimation thereof to be made by publication in the Record of Edictal

Citations ; and on the expiration of eight days from the date of such

intimation, or from the latest date thereof, and on a certificate being

lodged in process under the hand of the agent of the party applying

for the wakening, certifying that he has duly intimated the minute in

terms of the Lord Ordinary's interlocutor, llie Lord Ordinary may pro-

nounce an Interlocutor holding the cause as wakened, and the same may
thereafter be proceeded with as wakened accordingly."

When it is desired at the same time both to waken and transfer a

cause, this may be accomplished by a minute of wakening and transference

(s. 97). Probably also there may be wakening by procedure on both sides

without challenge, but it would be bad practice to rely on such (Fcrrier,

1833, 11 S. 531).

In the Sheriff Court the procedure is closely analogous. If all the

parties to the action consent, a minute to that effect is subscribed by the

parties' agents on the interlocutor sheet, and thereupon the Sheriff pro-

nounces an interlocutor wakening the cause. Where such consent cannot

be obtained, procedure is by minute, as in the Court of Session (The Sheriff

Courts (Scotland) Act, 1876, 39 & 40 Vict. c. 70, s. 49).

[Erskine, Institutes, iv. 1. 62 ; Shand, Practice of Court of Session, vol. ii.

p. 545 ; Mackay, Manual of Practice, p. 255 ; Dove Wilson, Sheriff Court

Practice, p. 283.]

War is a relation between States or communities of men organised as

States, in which all peaceful intercourse is suspended, and acts of hostility

by the public forces of such States or communities, according to certain

rules, become lawful. " Lawful " implies that the acts in question are

approved of or at least tolerated by the parties immediately concerned, as

well as by public opinion outside. A state of war does not necessarily

imply active hostilities, e.g. during a truce.

2. Definition.—Field {Code, s. 704) defines war as " a hostile contest at

arms between two or more nations or communities claiming sovereign

rights." The definitions discussed by Twiss {Law of Kations \ War), 43) •
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all imply that war is a quasi-judicial process, like trial by combat. And
the theoretical views of Grotius {De J. B. et P. i. iii. 1), who treats public

and private wars as species of one genus, are logically explained by early

European practice (Merlin, Rep. dc Jur., s.v. " Guerre").

3. The classifications of wars (Halleck (Baker's 3rd ed.), i. 501) are

irrelevant. The legal aspects of war are the same, w^hether States are

fighting for religion, trade, territory, or honour.

All wars are now public, that is to say, the parties must be States,

including " any . . prince, colony, province or part of any province or

people, or any person or persons exercising or assuming to exercise the

powers of government in or over any . . country, colony, province or

part of any province or people " (Foreign Enlistment Act, 1870, s. 30).

4. Bclligereni Bights.—For the purposes of a war a body of insurgents

may be recognised by neutral States as belligerents, and so far they may
possess some of the characteristics of a State (F. E. Act, 2tt sujira).

By the constitution of a State the power of declaring war may be

intrusted to a particular body, or may be altogether absent, as in the case

of semi-sovereign States ; but this does not affect other States, who may,

either as belligerents or neutrals, consider that a state of war in point of

fact exists, and" act accordingly. (See below as to date of commencement of

war.)

5. In Great Britain, the power of declaring war is part of the prerogative

of the Crown : but Parliament may stop a war by refusing to vote supplies

(Blackstone, Christian's ed., i. 257). The Courts will take judicial notice

that war exists {B. v. Be Berengcr, 3 M. & S. G7).

6. All persons wlio commit acts of hostility without public authority

are pirates and filibusterers ; and the ]3reparing or fitting out of naval or

military expeditions, as well as the building and equipping of ships for

service with belligerents, while Great Britain is neutral, is a punishable

offence. (See Piracy ; Foreign, and cases there cited ; Foreign Enlist-

ment; Admiralty.)
The levying of war against the Queen is high treason (Stephen's Digest,

43 ; MacdonaLI, Crim. Lato, 228).

7. While States are tcclmically at peace, certain measures of a hostile

nature may be adopted for the settlement of disputes,—the chief of these

are: (i.) Petorsion, (ii.) Peprisals, and (iii.) Pacific Blockade. Petorsion

consists in treating tlie subjects of the ofiending State as nearly as possible

in the same way as this State treats the subjects of the complaining State,

e.g. by imposing hostile tariffs. Peprisals "consist in the seizure and

confiscation of property belonging to the offending State or its subjects by

way of coni]iensation in value for the wrong" alleged to be committed; "or

in seizure of property, or acts of violence directed against individuals with

the object of compelling the State to grant redress; or, finally, in the

suspension of the operation of treaties" (Hall, Int. Law,?)^l). Embargo
{q.v.) is the most common form of reprisals. War includes general reprisals.

8. Pacific Blockade is a recent invention, dating from the blockade of the

coast of Greece in 1827. It is useful as a means of bringing pressure by

means of blockade to bear on a small or weak State, which has maritime

commerce. 'J'lie subjects of the State or States instituting tlic blockade

will be bound by tlie terms of tlic notice; but the general tendency of

opinion seems to be that such blockade does not ad'ect the subjects of third

States (Holland, Studies, 130, Annnairc dc Vlvstiltd, Ome ann. p. 300;

State Papers, Greece, No. 3 (1880), p. 120, etc.; Whai ton's Digest, s. 3G4;

lievue dc droit internatioiud, xix. 245, 377; xxix. 474; xxx. GOG).
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9. Formal declarations of war are not now in use (Maurice, Hostilities

without Declaration of War), though it is usual to issue manifestoes,

of which examples will be found in Hertslet's Map of Fiuv2)e hi/ Treats/
;

State Papers, Turkey, No. 11 (1897), pp. 190, 203. The definition of a

solemn war and the view that a formal declaration is necessary are derived

from the Eoman law, and particularly the Jus Feciale (q.v.). Cicero

attributed the military success of the Eomans to their observance of these

scrupulous forms (De Off. i. 11); while Polybius states that the Ptomans

generally contrived to throw the odium of attack on their adversaries. An
example of pedantic chivalry is given by Polybius (Hist. xiii. 3), where he

speaks of the ancients having the custom of giving intimation of their

intention to fight a battle.

10. Date of Commencement of War.—(1) As between belligerents and d,

fortiori as between neutrals, this is conveniently fixed by a formal declaration.

(2) "I think there can be no doubt that war may exist dc facto so as

to affect at least the subjects of the belligerent State, either without a

declaration on either side, or before a declaration, or with a unilateral

declaration only," per Sir E. Phillimore, in The Teutonia, 1871, L. E. 3 A.

& E. 409. But the Privy Council added that " this can only be effected by
an actual commencement of hostilities" (L. E. 4 P. C. p. 179 ; Cobbett, L. C.

pp. 152, 162). In this case war was declared on 19th July 1870; and it

was held that the fact of its being imminent justified delay for the purpose

of making inquiries. So in U. S. A. v. Pclly 1899, 15 T. L. E. 106, a

neutral was held to be justified in refusing delivery of vessels intended for

belligerent purposes after hostilities had commenced, but before formal

proclamation.

(3) " A civil war is never solemnly declared : it becomes such by its

accidents—the number, power, and organisations of the persons who carry

it on" (Black, Beports, Prize Cases, ii. p. GOG). In regard to the American
Civil War, the Court held {ib. p. 670): "The proclamation of blockade

[by the President] is itself official and conclusive evidence to the Court
that a state of war existed which demanded and authorised recourse to

such a measure, under the circumstances peculiar to the case."

(4) As a general rule, " if no manifesto is issued, neutral obligations and
liabilities will attach as from the time when the neutral has actual notice

of the war" (Cobbett, L. C. p. 153). In proclamation of a blockade, it is

usual to allow a term of grace to neutrals to withdraw from the belligerent

territory (Wharton's Digest, iii. p. 364 ; Owen, Declaration of War, 110).

(5) But this rule must give way to the exigencies of the right of self-

defence ; as in the sinking of the Kow-Shing transport, a neutral British

ship, before the actual declaration of war by Japan against China in July 1894
(Holland, Studies, 126 ; Law Mag. and Rev. 21, 109 ; Takahashi, Cases, 24).

(6) The effect of war may be postponed by declaration for a fixed term,

to allow the withdrawal of enemy's ships and goods, as in the Eussian War
(Hazlitt and Eoche, Maritime Warfare, 12).

11. An enemy or a neutral, as a general rule, is a person domiciled in

the territory of the hostile or the neutral State, irrespective of his nation-

ality. Thus a British subject may occupy either of these positions ; and
his property may be liable to or exempt from capture accordingly. The
animus and factum necessary to constitute domicil may differ in prize cases

from that required in cases of succession and private right, e.g. preparation

to leave a territory might exempt property from capture, but would not

change a domicil of succession (v. Domicil ; Wheaton, Boyd's ed., p. 436

;

Dicey, Conflict of Laios, 735 ; Holland, Prize Law, 10 ; cf. definition of
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"enemy" in the Army Act, s. 190 (20)). At the commencement of the

Eussiau War, a period of six weeks was allowed to British subjects to with-

draw from Russia (Hazlitt and Roche, Maritime Warfare, 12).

12. In modern practice it is usual to allow alien enemies, if otherwise

unobjectionable, to remain in the territory of the other belhgerent. But

each State must be the final judge whether, in its own interests and as a

measure of self-defence, it is necessary to expel aliens. This right exists int.

time of peace, and a fortiori in time of war (Wharton, s. 206 ; Mil. Law,.

304; State Tapers, Franco-German War, Ko. 1, 1871, p. 10; Turkey,.

No. 11, 1897, p. 193).

13. The conduct of war by British forces is regvdated by the laws or -

customs of war. These are enforced partly through the articles of war„

(See Army ; Xavy.)

(1) The use of poison or poisoned weapons is absolutely forbidden. Sa-

is assassination—the murder of individuals by treachery. The ordinary

weapons of destruction are lawful ; but by the Declaration of St. Petersburg,

dated 11th December 18G8, the chief civilised Rowers agreed to renounce

the use by their forces on land or sea of any explosive projectile of a weight

below 400 grammes (a little more than 16 ounces), charged with fulminat-

ing or inflammable matter. (As to the Dum-Dum bullet, see Tlte Times,

13"th June 1899.)

(2) Quarter is given to men who surrender when they become prisoners

of war. But it may l)e necessary in self-defence "to refuse quarter to

enemies, who, though wounded, commit acts of hostility" (cf. Manual of

Military/ law, p. 306). Under the Army Act, s. 5, etc., it is an offence to

be taken prisoner " through want of due precaution," etc. (As to Post-

liminy (q.v.), see Baker's Halleck, ii. 500. See Peisoner of War.)

(3) Wounded prisoners are tended with care second only to the care

taken of the captors' own wounded. By the Geneva Convention of 1864,

ambulances, hospitals, and persons employed in connection therewith enjoy

the privilege of neutrality (Mil. Law, 316, 879).

(4) It is lawful to employ spies :
" A. spy in a military sense is a person

who is found in a district occui)ied by the enemy collecting, secntly and in

disfjuise, information respecting his condition and designs, with the view of

communicating such information to the opposing force" {Mil. Laiv, p. 313).

If cauglit, he may be hanged after trial by court-martial {ih. ;
Hall, 559).

(5) Old men, women, and children are protected from outrage. Other

non-combatants, if they do not resist, are not exposed to violence. They

cannot be rerpiircd to assist an invader in direct acts of hostility, but they

may be compelled, on reasonable payment, to act as guides, drivers, or

workmen (.1///. Lav), 308).

(ij) Arm?, warlike implements, stores, and moveable property belonging

to the Slate may be taken by uu invader. The modern practice is to spare

the property of private individuals. But it is usual to make requisitions

on the inhabitants of a district for forage, provisions, carriages, or money.

Thci^c may be made either with or without payment, in the di.scretion of the

general commanding. Contributions of money may be levied in the same

way ; and aut])orised pillage may be resorted to in case of last necessity.

Property of the enemy taken in battle, or in a cam]) taken by assault, or in

a town i.ilhigcd, is bo(.ty (see Pi;i/K). This is the iirojjerty of the Crown,

but is generidly distrilmted by the Court of Admiralty amongst l.he army

engaged in the jiarticular expedition {Mil. La\o, 310-312; Naval Prize Act,

1864, 8. 34; Ikinda ond Kirwce JJoo/j/, L. R. 1 A. & E. 109).

(7) An invader is said to be in military occupation of a territory
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abandoned by the forces of the enemy. The law is imposed by the general

in command, for the securing of the safety of his army and maintaining

order in the country. It is usual to allow the native tribunals to deal

with ordinary crimes committed by the inhabitants ; but these Courts and

the native law may be superseded if the general considers the step necessary

{Mil. Law, 315 ; cf. State Papers Turkey, No. 3, 1898, p. 140, as to tribunals

set up by the admirals in Crete. M. Nagao Ariga {La Guerre sino-japonaisc,

pp. 180-195) shows how the Japanese invaders dealt with territories where

the local functionaries had tied. He gives texts of proclamations and orders).

(8) Communication between enemies may be made by means of a flag

of truce. This can only be legitimately used for the purpose of entering

into some arrangement. Firing during a battle does not necessarily cease

-on the appearance of such a llag, and it is no ground of complaint that

the bearer is killed by such firing. The commanders on both sides may
-conclude armistices or truces, wliich must be strictly within their powers

;

a cartel is an agreement for the exchange of prisoners {Mil. Law, 316-320).

14. (1) Maritime war differs from land war, principally in the capture

of the property (ships and goods) of private individuals at sea. By the

Declaration of Paris, Privateering (§'.27.) was abolished, and neutral goods

in enemy's ships, and enemy's goods in neutral ships, were exempted from

capture, always excepting Contraband {q.v). Nearly all civilised States

except the United States of America and Spain formally acceded to this

declaration ; but these two States adopted the principles in the conduct of

the late war. {Times, 22nd April 1898, p. 6; 25th April, p. 5: Proclama-

tions, etc., Washington, 1899.) The modern practice is to commission

volunteer navies, or arm and commission merchant ships temporarily, for

^belligerent purposes.

(2) The capture by a commissioned vessel, and the regular condemna-

tion by a Prize Court, transfers the property in ships and goods (M'Lachlan

on Shipping, 3rd ed., p. 18, etc. See xMarine Insurance, vol. viii. p. 231).

(3) Tlie rules as to transfer of property applied by the Prize Courts

differ considerably from those applied in the ordinary Courts. Thus

contracts made in time of war for the purpose of laying the risk on a

neutral until they are delivered to an enemy are invalid. Coods consigned

by or to an enemy are in general liable to captui'e, unless consigned before

the outbreak of war. Transfers of ships or goods from an enemy in transitu

are ignored (Halleck, ii. 82 et seq.). British practice recognises similar laws

of foreign States (State Papers, Franco-German War, No. 5 (1871)).

(4) Tlie Naval Piize Act, 1864, s. 38, confers on the Admiralty a right

of pre-emption of naval or victualling stores on board foreign ships passing

the seas intended for an enemy of Her jNIajesty.

(5) The Submarine Telegraph Cables Convention, signed at Paris 14th

March 1884, reserves in Article XV. the freedom of action of belligerents

(State Papers, Commercial, No. 15, 1884; cf. Annuaire dc VLnstitut, 3me
et 4me ami. i. pp. 351-394).

(6) It is a matter of dispute whether a belligerent is entitled to

bombard open and unprotected coast towns, or hold them to ransom. There

is a certain amount of public opinion against the practice, and it was
expressly condemned by the Brussels Project {infra), but it has occurred in

modern warfare, as well as in recent naval manoeuvres, and the acts have

been theoretically justified. If such acts are committed, the only remedy
is reprisals (sec above), or, if the injured Power is ultimately victorious, an

indemnity in money. The danger is real, because navies and individual

commanders, and the nations behind them, may be momentarily carried
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away with a gust of passion, when theoretical rules have no restraining

force. (Holland, Studies, p. 96.)

(7) By Art. 25 of the Berlin Act, 1885, the navigation of the Congo is

free in time of war (Ilertslet, Africa, p. 38). By a Convention of Oct. 29,

1888, provision was made for the free navigation of the Suez Canal. It

was agreed that no hostilities should take place therein or in the territorial

waters of Egypt even if Turkey were one of the belligerents. The canal was

not "neutralised" (State Papers, Egypt, No. 19, 1885; No. 1, 1888;

Lawrence, /?i^. Za;r, 180; Essai/s, ii.). By the Clayton-Bulwer Treaty the

proposed Nicaragua Canal was neutralised, in the sense of being put under

the joint protection of Great Britain and the United States of America

(Wharton, Digest, s. 150 f.).

15. British subjects resident in a foreign State, while it is at war with a

third State, are " not entitled to any special protection for their property, or

to exemption from military contributions to which they will be liable in

common with the inhabitants of that place in which they reside, or in

which their property may be situated," but they cannot be compelled to

serve in tlie foreign army ; they vill always be permitted to withdraw from

the territory (State Papers, Franco-German War, No 4, 1871 ;
Wharton,

Digest, s. 202). They may, however, be called upon to serve in the local } olice.

Ig'. (1) The efiect of war is to put an end to all non-hostile intercourse

between the subjects of the belligerent States. Existing contracts are

extinguished or suspended according to their nature: contracts made during

the war are void (Tudor's L. C. Mercantile, 523). Thus a contract of co-

partnery would be dissolved by war; a new contract would be void. An
alien enemy cannot sue or defeiid in Scottish Courts, but a decree against

him is a decree in absence (Mackay, Practice, i. 302, 342). It is thought he

might take steps in security of his debt, with the view of recovering it after

peace was re-established (Bell, Com. i. 32G ;
Cobbett, L. C. 166).

(2) Trading with the enemy, though generally forbidden, may be per-

mitted by licence, which must be used with perfect good faith, and is strictly

construed by the Courts (Bell, Com. i. 324; Cobbett, Z. C. 166-180
;
Tudor,

L. C. Merc. 944).

(3) Ptansom of prizes taken by an enemy is illegal at common law, but

may be permitted under regulations by II. :M. in Council (Naval Prize Act,

1864, s. 45 ; Boyd's Wheaton, 538).

17. (1) The trade of neutrals with blockaded ports, and in contraband

goods, is interrupted (see Blockade; Contraband of War; Continuous

Voyages).

(2) If Great Britain is neutral during a war between two friendly

Powers, certain sliipbuilding and other contracts cannot be ruUilled until

the termination of the war {U. S. A. v. Pelhj, supo-a; The International,

L. Pt. 3 A. & E. 321; The Gauntlet, L. P. 4 P. C. 184). See Foreign

Enlist.ment.

(:'.) Prizes illegally taken durin? a war in which H.^M. is neutral, eitlu r

within tiie territorialjuiisdiction of H.IM. or in violation of J'.ritish neutrality

laws, may, if brought into a Scottish iK.rl, )•" detained and restored on an

opi)lication to the Court of Session (F. E. Act, 1870, ss. 14 and 30). Sec

Admii'wM.tv; F(ii;eign Enlistment; Prize.

18. Bililiography :

—

(Jcneral treali.sis on Inteinational Law: Ward's History of the Law oj

Nations; E. Nys, La guerre maritime; Le droit de la guerre ct les prt^cursevrs

deCrotius; }^Uiiuii's International Law; Westlake, International Law; Pi.sley,

The Laws of ]Var; Lorimer, Z«jy of Nations, vol. ii. Appendix; Sidgwick,
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Elements of Politics, 2nd ed. ; Holland's Studies in International Law
;

T. J. Lawrence, Essays in International Law; W. B. Laurence, Commentaire

sur Wheaton; Oman, History of the Art of War (Middle Ages) (in course

of publication) ; State Papers as to the Brussels Conference, Misc., Ncs. 1 and

2, 1874 ; Nos. 1 and 2, 1875. The Project of Declaration will be found at p.

320 of No. 1, 1875. Lorimer, ii. 337 ; Boyd's Wheaton, p. 541 ; Evlletin Inter-

national dcs Sociitds de la Croix-Iiouge, Geneva (published quarterly). Pteport

of the Congress now sitting at the Hague (June 1899).

Ward, Casualty of ; Ward- holding.—See Superiority.

Warding", Act of.—See Act of Warding.

Ware, Sea.—See Sea; Seashore.

WareSlOUSing". — Under the warehousing system, goods when
imported into this country, whether for use at home or for expoitation,

may be stored in certain warehouses without payment of duty. If the

goods are exported, such duty is never paid ; if they are passed into the

country for home consumption, the duty must be paid before they leave the

warehouse. The object of the system is to increase importation and

encourage the carrying trade of the country. The system was originally

devised by Sir Eobert Walpole, and proposed as a general measure of

revenue by Dean Tucker. The first statute which dealt with it was 43

Geo. III. c. 132. Under that Act, when goods were bonded in a warehouse

the importer had to enter into a bond that the duties would be paid ; but

the Customs Consolidation Act, 1853, 16 & 17 Vict. c. 107, s. 12, enacted

that no bond should be required from the importer, and in lieu thereof

various provisions have been made, which have now been consolidated in

the Customs Laws Consolidation Act, 187G, 39 & 40 Vict. c. 36.

The Commissioners of the Treasury are empowered to appoint ports and
inland bonding places in the United Kingdom as warehousing ports or

places for the purposes of the Customs Acts ; and the Connnissioners of

Customs may appoint warehouses in such places, and draw regulations as to

the description of goods and manner in which they may be kept, and renfc

payable, in any of the Queen's warehouses (s. 12). The proprietor or

occupier of every warehouse (except existing warehouses of special security,

in respect of which security by bond has hitheito been dispensed with), or

someone on bis behalf, must give security for payment of the full duties on
goods to be warehoused at any time, or for their due exportation (s, 13).

The distinction between warehouses of special security for goods prohibited

to be sold or used in this country, and warehouses of general security for

goods not so prohibited, is not specifically repeated in the existing Act.

The goods are received into the warehouse by a bill of entry, and after being

duly marked and located, they are considered as warehoused, and cannot be

moved except under authority of the customs officers. Goods may be
removed from one bonded warehouse to another, but the owner or person

requiring the removal must give security that the goods will be reware-

housed (ss. 88, 89). Formerly all warehoused goods had to be cleared either

for home use or exportation within five years, or else they might then be

rewarehoused after examination and payment of duty on any deficiency

(ss. 92, 93); but these sections of the Act of 1876 which rendered such

clearance within five years necessary have been repealed by the Eevenue
Act, 1883, 46 & 47 Vict. c. 55, s. 19.
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The Act of 187G contains detailed regulations as to the re-sorting and

repacking of bonded goods (ss. 95, 96).

The Spirits Act, 1880, 43 & 4-4 Vict. c. 24, allows distillers, subject ta

the approval of the Customs Commissioners, to provide warehouses on

their own premises for warehousing spirits, distilled on the same premises,

without payment of duty. The Commissioners may also approve excise

warehouses for the same purpose, designed for the general accominodation of

persons desiring to warehouse spirits. The proprietor or occupier must, a&

in the case of dock warehouses, tind security. The Commissioners, if they

think fit, may themselves provide Crown warehouses.

The property in goods lying in a bonded warehouse may be transferred

by means of delivery-orders and dock warrants (see Deliveey-Oedek
;
Dock

Waerant). The question as to the legal effect of the transfer of these

documents is discussed under Delivery-Order, Document of Title, Factora

Acts {q.v.). Generally speaking, however, it may be said that, prior to the

Factors Acts, the transfer of a" delivery-order or dock warrant relating to

goods lying in a bonded v/arehouse did not pass the property in the goods

until notice had been given to the keeper of the warehouse (MUwan, 1847,.

9 D. 434; .Melrose, 1850, 12 D. 665; Farina, 1846, 16 M. & W. 119).

The law as to the necessity for such notice has, however, probably been

altered by the fact that by the Factors Acts, 1889 and 1890, 52 & 53 Vict.

c. 45, and 53 & 54 Vict. c. 40, and the Sale of Goods Act, 1893, 56 & 57

Vict. c. 71, delivery-orders and dock warrants are expressly stated to be
" documents of title," and as such, therefore, affected by the provisions of

these Acts.

[See M'Culloch, Dictionary of Commerce, under " Warehousing System,"

"Importation and Exportation"; Chronological Index to Statutes, under

Customs, 2 (c); Excise, 7 ; Spirits, 3 ; Tobacco, 2 ;
Wine, 1 ; Bell, Prin. 1368,

etc. ; Bell, Commentaries, i. 194, etc.]

Warrandice is "the obligation of the granter of any conveyance

or other deed, that the deed and the right thereby granted shall be good

and effectual to the grantee; implying, or expressing, that—in
_
case of

reduction of the deed, or of eviction of the subject contained in it, in whole

or in part, on account of any fact or deed of the granter or of liis pre-

decessors, or any defect in the granter's title, or, it may be, on any ground

not attrilnitablfi to the grantee—the granter shall make good the loss or

damage thence arising to the grantee" (Bell, Led. vol. i. p. 214). The

obligation may be in its nature cither Real, when one subject is made avail-

able to the grantee in security against eviction from another; or Personal^

when tlio obligee has merely a personal claim on eviction. Bcal warrandice

is of comparatively rare occurrence, being implied in only one class oii

transaction, rcr.sonal wari'andice is, on tlie contrary, an ordinary incident

of a contract for the transfer of property. The extent of the obligation

may, in any case, be delined by the parties by express agreement cnd)odi( d

in their contract, lint in llie absence of special agreement, the law in every

case in which pro])erty is transferred mider contract implies an obligation

of warrandice, which varies, however, with tlie nature of the contract accord-

ing to tiie rules to be explained. Even where the ol)ligation is expressed in.

words, if it be merely in the gciieral form " \ grant warrandice," its extent,

will full to be interi)reted according to the rules regulating implied war-

randice. Accordingly, it is proi)er in the first instance to consider these.

Bkilsonal Wai'.ijandice is f)f three kinds.

1st. Simj^le irarrandice,\\\\\(]i infers recourse only against loss resulting-
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from the granter's future voluntary deeds. Simple warrandice is implied in

all cases of donation—the granter being understood to give just what he

himself has. While it is frequently said that there is no w^arrandice against

mere consenters, Professor Bell suggests that at least in some cases simple

warrandice will be implied against them (Bell, Led. 21G).

2nd. Warrandice from Fact and Deed, which infers recourse upon loss

arising from the acts, past or future, of the granter ; but not in respect

of eviction due to reduction of the granter's title on grounds not personal

to himself. This warrandice is generally implied in the case of assignation

of a debt, in whicli case, too, there is a further implied warrandice dehitum

suhesse, i.e. that the debt is a valid and subsisting obligation. The solvency

of the debtor is, however, not warranted. And it has been held that even

where there is a general clause binding tlie assignor of a debt in absolute

warrandice, this does not extend to solvency, but merely warrants that the

document of debt is valid and not subject to reduction upon any ground

(Barclay, 1G71, Mor. 16591—a judgment of the whole Court,—and Liddell,

ibid. p. 16594). In the case of Ficid (1879, 6 R 1007) it was held that in

an assignation of a bond by the debtor and cautioners to a nominee of

the debtor, the assignor's implied warrandice dehitum suhcssc extended not

merely to the obligation of the principal debtor but also to that of the

cautioners; and, they having turned out to be discharged, tlie creditor was

held liable to repay to his assignee the sum paid by the latter. It is said

by Erskine (ii. 3. 25), that when a right with a doubtful title or of doubtful

value is conveyed for a compounded sum, or where the cause of granting a

deed, though onerous, is ex facie not adequate, the warrandice implied is

only from facts and deeds done or to be done. In general, this will no

doubt be the appropriate warrandice to express ; but Brofessor Bell seems

to entertain doubt whether, when not expressed, the restricted warrandice

will in such a case be implied (Led. vol. i. p. 216).

ord. Absolute Warrandice, which permits of recourse upon eviction on

the ground of any want of right, or defect in title of the granter to convey

the subjects, whether due to his own act or deed or to imperfections in his

own title. Even absolute warrandice does not, however, protect against

every possible ground of eviction ; e.[/. eviction arising from supervenient

laws will not ground recourse (Bell, Frin. 8915) ; nor from burdens inherent

to the right {M'Ritchies' Trs., 1836, 14 S. 578). And it has been held that

a purchaser was not entitled to require the record to be cleared of an old

right of real warrandice upon which no action had ever been threatened

(FurJianis Trs., 1800, Mor. 16641). This decision seems to have turned

entirely upon the circumstances of the case, and should not be taken as

authority for the proposition that the existence of a modern right of this

nature would not warrant a claim on the part of a purchaser (BtU, Zed.

pp. 218 and 718). For the extent of tliis claim in different circumstances,

and especially in the case of excambion, see Bell, ibid.

Absolute warrandice is imjAicd in sales for a full price, and in onerous

transactions generally. It is also implied in the case of lease (Middldon,

1828, 7 S. 76). But in the case of a let by one who was himself lessee

of a water right which both granter and grantee sliould have known to be

doubtful, it was held that no claim emerged on the assignee being deprived

of the use of the water (Feid, 1822, 1 S. 334; K E. 311).

The warrandice implied in sale of moveables is now regulated by the

Sale of Goods Act, 1893, s. 12, which provides (practically afhrming the

common law rule) :

—

" Lnplied Undertaking as to Title, etc.—In a contract of sale, unless the
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circumstances of the contract are such as to show a difterent intention,

there is

—

(1) An impHed condition on the part of the seller that in the case of a

sale he has a right to sell the goods, and that in the case of an

agreement to sell he will have a right to sell the goods at the

time when the property is to pass

:

(2) An implied warianty that the buyer shall have and enjoy quiet

possession of the goods :

(3) An impUed warranty that the goods shall be free from any charge

or incumbrance in favour of any third party, not declared or

known to tlie buyer before or at the time when the contract

is made."

Express "Wauraxdice.—The warrandice appropriate to any transaction

may be freely varied and its terms defined by the express agreement of

parties. As already indicated, however, although an express obligation of

warrandice be inserted, if it be merely in general terms it will fall to be

interpreted according to the foregoing rules. Tliis, however, is subject to

the two following exceptions:—(1st) The 8th section of the Titles to Land

Consohdation Act, 1868, provides, under reference to the forms of Con-

veyance of Land in the schedules, that the clause of warrandice in these

forms ("I grant warrandice") "shall, unless specially qualificcl, be held to

imply absolute warrandice as regards the lands and writs and evidents,

and warrandice from fact and deed as regards the rents. (2nd) Under

the Eegistration of Leases Act, 1857, the like words, occurring in an

assignation of a lease registered under the Act, have the same import

(sec. 20). In the case of assignation of a lease not so registered, the

warrandice expressed is usunlly from fact and deed as regards the land-

lord's power to grant the lease (which the cedent docs not warrant) and

absolute warrandice as regards his own title. It ratlier seems that the

practice to this el'fect is so well estaljlishcd tliat in the absence of expression

such will be the warrandice implied in the case of leases of ordinary

duration. Professor Bell, however, inclines to the view that in leases for

an extraordinary period there is no reason why the assignor should not be

taken to warrant the sul)jects conveyed as absolutely as in the case of a

feu-right (Zec^. 1208).

Apart, however, from the mere general expression of an obligation

of warrandice, the warrandice implied from the nature of the trans-

action may be varied by expression either in the direction of increased

stringency or of relaxation. Thus, even in a gratuitous conveyance, if the

grantor binds himself in absolute warrandice, his undertaking will receive

its full ellect. A striking instance of this is found in the case of Coventry

(1834, 12 S. 895; and sec also Slrony, 1851, 13 D. 548). In the former

ca.se, lands having been disponed to a younger son l)y 7iiortis causd ilisixtsi-

tion with clause of alisolute vvarraiulice, and the whole other estate to the

elder son under burden of I'aying all debts due by (lie giantcr at the time

of hi.s decease, and the father having subse(iucntly contracted (le))t partly

on the security of the lands conveyed to his younger son, the elder son was

found liable to relieve the younger of the whole dcjbt in respect of the

clause of absolute warrandice. The modern case of Sihiimi Craivford's Tr.

(188G, 14 K. 131 ; rei)orted also as Duchess of Montrose, 1887, 15 K. (H. L.)

10) docs not Becjn to be inconsistent with the princii)le of Coventry's case,

although here the Duchess of Montrose, to whom certain lantls had been

disponed mortis causa with ;il)Solute warrandice, was held not entitled to

relief of debt charge 1 upon the.sc lands from the heir of the testator;
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this being, however, upon the ground that the warrandice was a personal

obligation ultimately enforceable against the personal representative, who
in the particular case was the Duchess herself, as residuary legatee of the

personal estate. It must be borne in mind that where lands are conveyed

or a registered lease is assigned by gratuitous disposition, the general words
" I grant warrandice " will be read under the statutes as if there were an

express extension of the warrandice to the effect above stated.

As the obhgation may be extended by stipulation, so also it may be

restricted, either by substitution of warrandice different in kind, or by the

adjection of stipulations qualifying that which would be ordinarily implied.

Wherever restriction is of the former kind (as, for example, where, in a

transaction ordinarily inferring " absolute " warrandice, the granter grants

warrandice " from fact and deed," or " simple " warrandice), this in general

points to special agreement, and will by implication exclude the more
stringent warrandice appropriate to the transaction, upon the principle of

the maxim expressio facit taciturn cessarc (cf. Lell, Led. 216, and Craig,

1732, Mor. 16623; Ogilvie, 1715, Mor. 4154).

The following are instances in which it is appropriate in some degree

to qualify the ordinary w-arrandice. In a disposition of lands which are

partially feued, it is proper to except existing feu-rights (without prejudice,

however, to the grantee challenging these on any ground not inferring

warrandice against the granter) ; and where there are leases, these too may
be excepted, al though this is perhaps not in strictness necessary. In the case

of Ceres School Board (1895, 23 R. 279), the exception of existing feu-rights

was held to cover only such as had been made real by infeftment at the

date of conveyance—the holders of an unfeudalised feu-grant being held

not entitled to recognition of it by the defenders whose title contained a

warrandice clause so qualified. In the case of mineral leases the clause is

commonly qualified to the effect that the existence or quality of the

minerals in the lands, or the success of the trials, is not guaranteed, but

merely that, if the minerals are there, they are let in terms of the lease

(Bell, Lect. 1206).

In the case of trustees, or parties acting merely as administrators for

others, it is especially necessary to qualify the warrandice. The clause

should generally bind the trust or factory estate and the beneficiaries

entitled thereto (Craigie, Her. Rights, 113) in absolute warrandice, and the

trustees, etc., in warrandice from fact and deed only. In the case of

Horsburgh's Tr. (1886, 14 R. 67) a clause running "I, as trustee foresaid,

grant warrandice," was held to bind the trustee personally in warrandice

from fact and deed, and it was questioned whether it did not also bind him
in absolute warrandice.

Effect of Warkaxdice.—Personal warrandice is not an obligation to

maintain in possession, but merely to recompense upon eviction (cf. Welsh

Busscll, 1894, 21 E. 769, and authorities there cited, especially Ld.

M'Laren's opinion). On eviction, however, if it be on a ground covered

by the warrandice, and if the grantee has not forfeited his claim as herein-

after explained by neglecting competent defences, he is entitled to full

reparation for the damage caused him by the loss of the subjects, including

any expense which he may have been put to in defending the action. In

the case of a lease, the extent of the claim is the estimated loss and damnge
to arise to the tenant in respect of the whole term of the lease (Middlefon,

1828, 7 S. 76). It is sufficient eviction if, although the grantee be not

actually extruded from the subjects, they be found to be burdened with a

liability which diminishes their value. Thus where the price of teinds
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purchased from the Crown was unpaid and remained a burden upon the

lands, of which the Crown claimed payment from a purchaser, the seller

was, under a clause of absolute warrandice, held bound to relieve the

purchaser thereof, although he himself was no party to the decree of sale

under which the burden arose {Brigg's Trs., 1851, 14 D. 173). So also where
a party having granted a bond over sulijects, sold them, while the bond was
still unrecorded, to a purchaser for a full price who was ignorant of the

existence of the bond. The latter, while uninfef t, resold the subject, granting

disposition with absolute warrandice. Before the second purchaser became
infeft, the bondholder obtained infeftment, thereby making his security

effectual against the lands, out of which he recovered payment. The
intermediate purchaser was held bound to relieve his disponee from the

loss {Dcimr, 1780, Mor. 16G37). "While partial eviction of this sort will

found action on the warrandice, it follows from the nature of the obligation

that it will not entitle the buyer to rescind the contract—all he is entitled

to being indemnity {Welsh, supra). The warrandice clause, moreover,

merely warrants what is conveyed by the dispositive clause and the assigna-

tion of writs for the purpose for which they are assigned, i.e. as titles;

but not their efficiency for any specific result in law (Broivnlie, 1878, 5 E.

1076; 1880, 7 E. (H. L.) 66; e.g. also Murray, 1776, Mor. 16636, where
purpose defeated as a nuisance; and Bell, Prin. 895). Accordingly, a
purchaser having, here been called upon to pay a casualty to a subject-

superior in subjects which the parties had taken to be held of the Crown,
was found not to be entitled to relief under the warrandice. In the case

of Cairns (1870, 9 M. 284) the question was raised but not decided

whether, when the value of a heritable subject at the time of eviction

is less than at the time of purchase, the measure of the warrandice is

the value at the former or the latter date. The trend of Ld. M'Laren's
dicta in Welsh's case {supra) favours the view that the value at the

time of eviction is the standard (21 II. 774; but of. Stair, ii. 3. 46).

Where the property is found to be burdened with a servitude, it has been
frequently said that where the servitude is light it will not infer recourse

(Bell, Lect. 218 ; Prin. s. 895, and cases there cited); but in the recent case

of Welsh (cited supra) it was held by the Lord Ordinary (Stormonth Dar-
ling) (p. 771), after full argument in which the wliole authorities were cited,

that there was no sufficient ground for this qualification, and that tlie

purchaser was entitled to relief in respect of the servitude ; and although

in the Iimer House his interlocutor was recalled on other grounds, the

judgments do not confiict with his views, but rather the reverse (cf. per

Ld. Kinnear, p. 775).

In tlie case of the Lcith Heritages Co. (1876, 3 E. 789) it was held that,

in considering the claim for damages for breach of warrandice, the Court is

entitled to look beyond mere conveyancing technicalities, to what the parties

understood and intended. It is doubtful, however, how far this case is

reconcilaldo with tlie judgment of the House of Lords in the later case

of Lee (10 K. (H. L.) 91).

E.mp:rgence of Clai.m.—It follows from the nature of warrandice as an
obligation to indemnify rather than to protect, that no claim in general

ari.ses under it until eviction. This rule, however, is only applicable where
the groimd of eviction arises from some cause other than the deed of the

author. If it is due to his act, an immediate action of recourse will be

sustained against him without waiting for eviction {Smith, 1672, Mor. 10596
;

Bell, Prin. 895).

So too where the grantor disputes liability to relieve, immediate recourse
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is competent (Melville, 1842, 4 D. 385 ; Zeith Heritages Co., sujjra). In the

case of Christie (1898, 25 R 824) it was held by the Second Division,

reversing the Sheriff {diss. Ld. Moncreiff), that where a purchaser had resold

and assigned the first seller's obligation of warrandice, he had still a claim

on the seller, and a title to sue him. But it is not very clear whether the

judgment rested on liis right to found on the obligation which he had

assigned, or on some quality implied in the transaction of sale independently

of the clause (cf. per Ld. Trayner).

Grantee's Coukse ox Threat of Eviction.—It further follows from

the nature of the obligation, that if the grantee, on being threatened with

eviction, successfully defends his right, he will not be entitled, in the

absence of express stipulation, to be reimbursed the expense of the defence

(Bell, Leet. 218). If, however, he defends unsuccessfully, then, upon eviction,

he is entitled to the expense caused him by his defence ; unless, indeed, he

omit some clearly competent defence which, if stated, would have been

successful, in which case he may entirely forfeit his claim. It is accordingly

prudent—even where the grantee is himself defending—that he should give

notice to the party liable in relief, so that the latter may, if so advised,

take over the burden of the defence. It rather seems that, upon giving

such notice, it is not actually incumbent upon the grantee to_ litigate at

all in defence of the right,—at least where it is plainly bad (Stair, ii. 3. 46

;

Ersk. ii. 3. 32; Doimiic, 31 Jan. 1815, F. C. ; 2 BeW, Illustrations ; cf. per

Ld. Kinnear in Welsh, supra, p. 775).

(For the personal obligations arising out of undertakings of relief of

casualties, burdens, etc., see Feu-Ciiakter and Obligation to Free and

Relieve: and for tho_se arising out of defective quality of the subjects,

see Sale of Goods ; Warranty.)
Eeal Warrandice.—This differs from that just considered, in respect

that the grantee of one set of subjects actually gets these with a convey-

ance of other subjects in security against eviction from those to which

the warrandice applies; and to these he acquires right of entry upon

eviction. Eeal warrandice is only implied in the case of the contract of

ExcA]\iBiON (quod vide). It may be doubted whether even in excambion

it will be effectual against singular successors unless it is expressed and

enters the record. It may be, although it seldom is, expressly stipulated

for,—one subject being disponed to the purchaser of another in security

and real warrandice against eviction therefrom, " so that in case of eviction

the said A. shall have immediate access to the said warrandice lands"

(see form in Smith Sligo, 1885, 12 R. 907). Infeftment is taken in the

warrandice lands, the right thereby acquired being merely provisional

(Ersk. ii. 3. 28; Blair, 1741, Mor. 16624; Elch. "Warrandice," No. 5;

Kilkerran, 592 ; Bell, Prin. 894).

Whether the real warrandice be expressed or be imphed, as in excambion,

it is made effectual upon eviction by a declaratory action upon the convey-

ance and eviction, concluding for immediate entry to, and payment of the

mails and duties from, the warrandice lands.

It is incompetent by real warrandice to secure a grantee against an

unascertained loss arising not from eviction but only by way of damage,

as, e.g., from mineral workings by the granter or his representatives (Smith

Sligo, supra).

Authorities.—For fuller treatment, see those referred to in the text,

especially Stair, Erskine, and Bell, as cited.

Warranty.—See Sale.
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Warrant (in Criminal Cases).— l. Warrant to Arrest.—
As a general rule a person suspected of crime may be apprehended only

upon a warrant to arrest granted by a magistrate. (As to arrest without

a warrant, see Appkeiiexsion ; also Perjgie v. Clark, 1868, 7 Macph. 89.)

A maf^istrate may issue a warrant to arrest on information of any crime. A
baron-bailie has power to grant warrant to ajjprehend and detain until

inf.jrmation as to the charge can be communicated to a higher magistrate

(see 20 Geo. ii. c. 43).

It is unnecessary, unless required by Act of Parliament {Blythc, 1853,

1 Irv. 235), to accompany the request for a warrant with an oath or

declaration, although the magistrate may require this. A petition may be

presented to the magistrate from whom the warrant is craved, and, when
this is done, the charge may be set forth in the petition according to the

forms of the Criminal Procedure Act, 1887 (50 & 51 Vict. c. 35, s. 16).

Where the diet of a complaint, on which a warrant has been obtained,

is deserted pro loco et tempore, it is incompetent to issue another warrant

on that complaint (Collins, 1887, 1 Wh. 482). A proviso in an Act of

Parliament that the warrant to apprehend must proceed upon sworn infor-

mation was held not to apply to a warrant granted at the instance of a

procurator-fiscal, there being a clause authorising the public prosecutor to

prosecute, without its being said that he must give information on oath

(6 Geo. IV. c. 129, ss. 7, 11 ; Mil, 1834, Bell, Notes, 120). But where a

statute prescribed an oath of verity to be the initial step in criminal pro-

ceedings, the fact that such oath had not been administered and taken was

held to vitiate subsequent proceedings (2 & 3 Will. iv. c. 65, s. 11 ; 25 & 26

Vict. c. 114, s. 3; Statute Law Revision Act, 1891, 54 & 55 Vict. c. 67,

s. 1 ; Trainer, 1863, 4 Irv. 264 ; Logan, 1864, 4 Irv. 453 ; Morris, 1867, 5 Irv.

559'; Murray, 1872, 11 Macph. 147 ; MDonald, 1897, 2 Adam, 457 ; Watson,

1898, 2 Adam, 501).

The warrant should be dated, and, when granted by a justice or justices

of the peace, should bear their style, quality, and county, and the place

where granted. The crime alleged to have been committed is also usually

set forth. The omission of such solemnities, however, will not invalidate

a warrant, provided that it is signed by a magistrate and that it contains a

fairly accurate designation of the person to be arrested. A warrant issued

on an undated petition has been held valid, the relative oath and the

warrant being dated {Cravjford, 1838, 2 Swin. 200). If the petition and

oath had no date, this circumstance would vitiate the warrant {M'Leod, 1835,

13 Sh. 1153). The signature of one justice of the peace to a warrant is

sullicient {M'Crcadie, 1862, 4 Irv. 176) unless two signatures are required

by statute {M'Zcod, siqira). The warrant may ordain tlic ofliccr executing

it to bring the offender before the granter of tlie warrant or before any

other magistrate of the bounds. It may be addressed to the proper officers

of the grantor of the warrant, or to any officer named, or to a private

citizen.

If an officer wishes to make an arrest beyond the bounds for which tlie

warrant runs, it must be indorsed by a magistrate of the bounds within

which it is proposed to make the arrest. A Sheriffs warrant to arrest may
be executed outwith the Shcniffs own county, provided it is executed liy an

oificer of the Court from wliich it was issued, or by a mcssenger-at-anns

(1 & 2 Vict. c. 119, s. 25). Wiiere tlie olTeuder is out of Scotland, tlie

warrant must be indorsed by a magistrate of the place where it is to be

executed ( U & 12 Vict. c. 42, s. 15 ; 12 & 13 Vict. c. 69, s. 15). If required,

the bearer of the warrant must make oath of verity. In a colony a warrant
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must be indorsed by a judge of Her Majesty's Superior Court in the colony

(6 & 7 Vict. c. 34, s. 2, as amended by 16 & 17 Vict. c. 118). If the

offender has escaped to a foreign country, his arrest can only be accomplished

under extradition treaties, or by the goodwill of the foreign State. If an

offender is extradited and taken in charge by an officer holding a regular

warrant, the accused cannot suspend the proceedings against him on account

of allet^ed irregularities on the part of the foreign authorities before he was

handed over {Sinclair, 1890, 2 Wh. 481). When an officer is bringing to

Scotland a prisoner from abroad, he does not, in passing through England,

require to have his warrant indorsed in that country {Sinclair, suj^ra).

A warrant which has been indorsed may be executed either by the

bearer, or by any officer to whom it was originally directed, or by officers

of the' place of indorsation (11 & 12 Vict. c. 42, s. 15 ; 12 & 13_Vict. c. 69,

s. 15). Indorsation applies only to warrants for arrest for examination, and

not to arrest made for the purpose of having the person arrested bound over

to keep the peace, or of having him punished under a sentence already

imposed {Beattie, 1846, Ark. 14).

When making an arrest, the officer should state the substance of the

warrant. He should also show it, if asked to do so, especially if he is only

acting as an officer ^wo hac vice, or is beyond his ordinary bounds. He
should not break open doors without first having asked and been refused

admission.

When a person has been arrested, he is entitled to have intmiation sent

at once to a law agent that he has been arrested, and where he is to be

judicially examined (50 & 51 Vict. c. 35, s. 17). The person arrested must

"be brought before a magistrate without delay. He may be detained for one

night if°this is unavoidable {Crawford, 1856, 2 Irv. 511). This rule, which

hal reference to arrest on warrant, applies with greater force where there is no

warrant {Macclonald, 1851, J. Shaw, 516). Under Burgh statutes the provision

generally is that the person arrested must be brought before a magistrate in

no case later than the first lawful day after arrest. When a person has

been arrested under an indorsed warrant, he must be taken before a

magistrate of the bounds to which the indorsation applies, in order that

the°question of bail may be disposed of. If the magistrate is not prepared

to accept bail, or if the prisoner cannot find it, he is remanded by the

magistrate to the custody of the officer, to be conveyed to the place whence

the°warrant originally issued. Where an arrest is made in England of a

Scottish offender, the officer, on receiving the prisoner from the magistrate,

should convey him before a magistrate of a county adjacent to England (11

& 12 Vict. c. 42, s. 15; 12 & 13 Vict. c. 69, s. 15). But where a railway

can be readily reached in England, there is no need for the observance of

this rule {Sinclair, 1890, 2 Wh. 481). Where, however, a prisoner was

conveyed by sea to a county not adjacent to England, this was held to be

illegal {Matthews, 1836, 1 Swin. 393).

If an offender has escaped from one to another part of the British

dominions, he may be arrested and brought to the jurisdiction within

which the offence was committed (44 & 45 Vict. c. 69).

Foreign criminals taking refuge in this country may be arrested in order

to be extradited (33 & 34 Vict^ c. 52 ; 36 & 37 Vict. c. 60). The arrest

must take place on a warrant issued by a magistrate on an order from the

Home Secretary, following upon a requisition for the surrender of the

person accused made by a diplomatic representative of the foreign State (33

& 34 Vict. c. 52, s. 7). But a State is entitled to refuse to another State the

.surrender of a person : (1) where he is charged with an offence of a political
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nature
; (2) where his surrender is required in order to committal for a

political offence
; (3) where the real object of the extiadition is to make the

person amenable to a civil action. A crime for which extradition may be

demanded is one which, if committed in this country, would be regarded as

an offence of a serious nature. A foreign State, demanding extradition of

an offender, must guarantee that he will be allowed to return if acquitted,

or not brought to trial for the extradition offence, and will not be detained

or tried for any other offence {ih., s. 3). If a person whose extradition is

denianded by a foreign State is undergoing a sentence of punishment in this

country, he must be discharged before he can be handed over to the foreign

State {ih., s. 3). He may not be surrendered fur fifteen days after he has

been committed to prison in the place of arrest (ih., s. 3). The mngistrate

before whom he is brought after arrest must inform him of this privilege,

and tliat he may apply for a writ of haheas corpus {ih., s. 11). A fugitive

committed is entitled to be discharged unless conveyed out of the United

Kingdom within two months {ih., s. 12). An officer holding a warrant for the

arrest of a foreign offender can execute it anywhere within the United

Kingdom, without indorsation {ih., s. 19).

2. Warrant to Search.—See Search-Warrant.

3. Warrant of Commitment.—After the arrestment of a suspected

person, he is judicially examined before a magistrate. Thereafter he may be

committed to prison until liberation " in due course of law," or he may be

committed for further examination. In the latter case, it must be for a

reasonable time {Fife, 1762, M. 11750 ; Andrew, 1806, 13 F. C. 569), it being

a question of circumstances what amounts to a reasonable time {Arhuckle,

1815, 3 Dow's Ap. 160). The duration of commitment for further examina-

tion is now of small moment, as the accused can now apply for bail after lie

has been brought before a magistrate for examination (50 & 51 Vict. c. 35, s. 18).

When a prisoner has been duly committed for trial, he need not be

separately committed for all the oifences with which he may be charged

at the trial {Thompson, 1875, 3 Coup. 104). It is the proper procedure,

however, to commit him for all tlie charges which are to be made against

him at tlie trial {Keith, 1875, 3 Coup. 125).

Three things are essential to commitment for trial

:

(1) A signed warrant, which either contains the accused's name and

designation in the body of the warrant, or makes plain reference to tlie

jjotition or information annexed to tlie warrant (1701, c. 6 ;
Philip, 1748,

M. 13953).

(2) A specification of the crime in the warrant, giving the time, locus, and

modus of the offence (50 & 51 Vict. c. 35, s. 10 ; Miire, 1811, 16 F. C. 328).

(3) A signed inff)rmation, whicli need not be a formal document, a letter

being held to be sullicient.

If a warrant is defective in any of these three essentials, it will be

suspended, and tlie accused will be liberated, if, on intimation, a proper

warrant is not obtained and served ujxin him.

These rules do not ap])ly to the case of magistrates taking security fur

keeping the peace, or dealing with petty cases of riot, etc., the accused in

such cases having the benefit of the Act 1701, c. 6, as regards bail, and the

right to demand a trial. Tiiore may also be cases where a warrant to arrest

may at once order commitment, as where a judge orders immeiliate

inijM-i.sonment for i)revaricati<)n {Ikixtcr, 1867, 5 Irv. 351), or for contempt

of Court, or for perjury committed in a judicial jiroceeding {Maclcay, 1831,

r.ell, Notes, 157). The Privy Council, or any five of them, may order com-

mitment in case of invasion, insurrection, or rebellion.

S. E.— VOL. xin. 1

1
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Commitment is not a necessary preliminary to indictment if the accused

is not actually in custody {Keith, 1875, 3 Coup. 125 ; Thomson, 1875, 3

Coup. 104). Even if the person is arrested, such commitment is not

necessary, if he is admitted to bail after being committed for further

examination (50 & 51 Vict. c. 35, s. 18).

There must be served upon the accused, eitlier before or immediately on

imprisonment, a double of the warrant under the hand of the otficer

intrusted with it, or of the prison-keeper. Where there has been a petition,

it is usual to serve a double of it also ; but the accused is entitled to nothing

more than a double of the warrant.

A warrant of commitment till liberated in due course of law remains in

force until final sentence where the accused pleads guilty (50 & 51 Vict. c.

35, ss. 31, 34), or where a diet is deserted ^:»?'o loco et temfore, or is postponed

or adjourned, or an order issued for the trial to be held at a different place

from that first fixed upon {ib., s. 52).

4. Waruant of Cttation.—(«) Of Witnesses.—Witnesses in Scotland

may be cited on the warrant of any Scottish Court (11 Geo. iv. and 1 Will. iv.

c. 37, s. 8). Witnesses in other parts of the kingdom may be cited to

attend (45 Geo. iii. c. 92, s. 3), and, if they fail to do so, they may be

apprehended on letters of second diligence, indorsed by a superior judge of

that part of the kingdom in whicli the apprehension of the witness is

proposed to be made (54 Geo. ill. c. 186, s. 3).

Citation of witnesses, whether for precognition or the second diet, may
be made by any macer, messenger-at-arms, sheriff-officer, or officer of police

at any place (50 & 51 Vict. c. 35, s. 24).

An officer, in citing witnes.^es, need not be in possession of the warrant

(9 Geo. IV. c. 29, s. 7), and the citation does not require a witness (11 Geo. iv.

and 1 Will. IV. c. 37, s. 7). The Criminal Trocedure Act, 1887 (50 & 51

Vict. c. 35, s. 23), prescribes a form of execution of citation of witnesses

(Sched. I)), which may be founded on if witnesses do not a])pear. The
Court may, on consideration of the circumstances, either fine the defaulting

witness, or grant warrant for his arrest and committal to prison, where he
will be detained until the trial, unless he is liberated on caution. The
Court may grant warrant for the apprehension of a witness suspected of

being about to abscond. The application for such a warrant must be

supported by an oath to the effect that in the belief of the applicant the

witness is about to abscond. A witness in a criminal trial, who is

threatened with arrest on warrant issued in a civil cause or the like, will,

on application to the Court, supported by oath, be granted a protection to

appear as a witness.

{h) Of Jurors.— See JuiiY. For warrants in Summary Procedure,
Jedge Warrants, warrants of Arrestment and Inhibition, warrant to

register an irregular Marriage, see suh vocibvs.

[Hume, ii. 77; Alison, ii. 120; Macdonald, 260.]

Warrant of Registration.—See FtEGisTRAxioN; Disposition;

Feu-Charter.

Warren.—In England the right of warren is the privilege of keeping

and killing certain wild animals (in particular, hares and rabbits) upon the

ground over which the right extends. The right of warren (sometimes called

free warren) is a franchise which may be acquireil either by presumption
or by royal grant, and it may exist either in the person of the owner of

the soil or of a stranger. The person in the enjoyment of the right has a
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qualified property in the animals upon it; so that no other person can

acquire property"^ in them, either by capturing them upon the warren, or

by chasing them from it and then taking them. The right of warren co

nomine is'' hardly known in Scotland. The right of taking game may
certainly, to a qualified extent at all events, be erected into a separatum

tenementum, apart from the ownership or the occupiership of the soil, for

a right of shooting may be let for a term of years. The right may also

exist as a servitude enjoyed by the owner of adjoining land. It appears,

however, to be more doubtful wliether a bare right of sport can be erected

into an absolute proprietary right, apart from ownership of any lands or

hereditaments.

[Oke, Cktme Laws ; Irvine, Game Laws^

Water.—The legal rules which govern rights in and to water form

an important chapter in the general law of landownership. The

principles upon which these rights depend are, however, diverse in

character, according to the particular character of the subject. Thus

a sharp distinction is made between water which has assumed the form

of a stream and is flowing in a definite channel, and water which is spread

over the surface or percolating through strata of land ;
between water

which is flowing in a natural channel and water flowing in an artificial

channel. And these divisions again require in many cases further sub-

division, in order to arrive at the legal principles which regulate rights

of parties therein. ]\Iany of the questions relative to water rights have

been elsewhere treated. The rights in and to water which is flowing in a

natural stream or watercourse, and the rights of parties in large bodies of

water, having a permanent source of supply and a definite outlet, are

considered under Kiver and Locir. Eights in water, further, so far as

they depend not upon natural rights but upon servitude, have already

been treated, so far as illustrative of the general law of servitude (see

Sekvitude), and in more detail, in the articles dealing with particular

servitudes in water. See Aqu/eductus; AqU/Eiiaustus ;
Eavesdhop;

Flu.men. In the present article, questions of water rights are considered

with especial reference to

—

A. Surface w^ater and drainage.

B. Stagna.

C. Underground water, including water in wells.

D. Servitude rights and artificial channels.

This division is not to be taken as necessarily marking a distinction of

legal principle; it has, however, been generally adopted for convenience,

and is therefore here followed.

A. Surface Water and Drainage.

1. Surface TFa/cr ts pars soli ; the Property of the Owner of the Land.—k^
already stated, a broad distinction must be drawn between water produced

l»y natural causes, such as ordinary rain water, which stands upon or is

spread over tlic surface of land, and water wliich is running in a defined

course. Running water is a res communis,\\\iQ air or light, the property

of whicli l)elong8 to no one, but which is adapted to the common us(> of

mankind, so that no individual can acquire exclusive property in them, or

deprive others of their use (Ersk. ii. I. 5). Sucli water is ex natnra

incapalile of appropriation, and is tlierefore to be distiriguislied from

water whicli is "standing, and capable of bounds" (Stair, ii. 1. 5). Tlio

same, within limits, is true of water issuing from a spring (Campbell, C. J.,
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Bcicc, 1855, 4 El. & B. 702, at 700 ; but cf. Duddcn, 1857, 1 H. & N. 627).

Accordingly, water not confined in any definite channel, but distributed

over the surface or through the strata of soil, is regarded as i^ars soli
;
like

minerals and everything else a ccelo usque ad centrum, it is the property of

the proprietor upon whose land it is found (see Tindal, C. J., Acto7i, 1843,

12 M. & W. 324, at 354). He can do as he pleases with it; his exclusive

right of ownership enabling him to bar access to it and to prevent its

enjoyment by others (see Ld. J.-Cl. Hope, Irvmg, 1856, 18 D. 833, at 841

;

Campbell, C. J., Bace, v.s., at 710). The same principle governs the case

of a stream which rises, has its course, and falls into the sea, all within the

lands of a single proprietor. See Eiver, s. 3. Such water, therefore,

belongs in property to the owner of the saturated soil.

2^Natural Eight to immit upon Neighhouring Lands.—In general the

questions which have arisen with regard to surface water have been as to

the right to get rid of the same by sending it upon the neighbouring lands.

Such a right is a natural right, or "natural servitude," conferred by the

situation of the ground. The law is compendiously stated by Erskine

(ii. 9. 2) :
" Where two contiguous fields belong to different proprietors, one

of which stands upon higher ground than the other, nature itself may be

said to constitute a servitude upon the inferior tenement, by which it is

obliged to receive the water which falls from the superior tenement.
_

If

the water which falls from the higher ground insensibly, without hurting

the inferior tenement, should be collected into one body by the owner of

the superior in the natural use of his property, for draining his lands or

otherwise improving them, the owner of the inferior tenement is, without

the constitution of any positive servitude, bound to receive that body of

water upon his property, though it should be endamaged by it. But as

tliis right may be overstretched in the use of it without necessity, how far

it may be extended under particular circumstances must be arbitrary"

(see infra, s. 3). So, where surface water which had been in use to drain

naturally into the lower ground was collected by means of furrow-drains,

and thus discharged on to the inferior proprietor's land, interdict at the

instance of the latter was refused, because the operations were in the

respondent's own lands, and no material damage, or excessive or unreason-

able exercise of the defender's right of property was shown. The result, in

short, was the natural consequence of the legitimate agricultural uses of

the subject {Campbell, 1864, 3 M. 254; see Ld. Giftbrd, Chalmers, 1876, 3

E. 461, at 467). The inferior heritor cannot, of course, by opus manufactum
or otherwise, do anything to prevent the water from having access to his

ground, or cause it to regorge upon the superior owner's land (see Hope,

1779, Mor. 14538; Ld. Ivory, Montgomeric, 1853, 15 D. 853, at 859).

3. Limits of the Bight.—The burden upon the lower heritor extends only

to the reception of such water as would in natural course flow down upon
his lands. He is not bound to suffer the discharge of water which has been

artificially brought upon the superior lands {Montgomerie, 1853, 15 D. 853

;

Ld. Cowan, Campbell, 1864, 3 M. 254, at 261 ; see Turner, 1832, 10 S. 415

;

Banlder Distillery Co., 1892, 19 II. 1083, Ld. Pres. Eobertson, at 1088).

Even the natural servitude, if unduly pressed or nimiously used, may be

regulated l:)y the Court in the exercise of their equitable jurisdiction. The
superior heritor must consider the convenience of the lower heritor, and to

this extent the law stated by Erskine in an earlier passage (ii. 1. 2) must
be taken as qualified by the later statement {siipra, s. 2). " A party is not

entitled to cut a drain, and lead the end of it into his neighbour's field"

(Ld. Pres. M'Neill, Montgomerie, v.s., at 859). "He must study the
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convenience of the lower lieritor" (see Ld. J.-Cl. Inglis and Ld. Neaves,

CampMl, T.S., at 260, 263). The same considerations apply to the case of

drainage of mines (see infra, s. 9 ; Mines and Minekals).

Again, although the superior heritor is under no obligation to transmit

the water to the inferior heritor {infra, s. 4), he must take care, if he elects

to do so, that he transmits it in an unpolluted condition (Blackburn, J.,

Hodgkinson, 1863, 4 B. & S. 229, at 241 ; Ld. J.-CI. Hope, Irvivg, 1856, 18

D. 833, at 837), unless he has by prescription or otherwise acquired a right

to pollute (see infra, s. 15). The cases which have arisen have been cases

of pollution by surface water finding its way into a stream in which the

complainer had riparian rights {Montgomcrie,l^i)'i,lD T). 853; Caledonian

Railwaij, 1876, 3 K. 839 ^Hodgkinson, r.s. ; Womersley, 1867, 17 L. T. N.

S. 190—pollution of a well by percolating water); but the proposition is a

clear deduction from the law of neighbourhood (see infra, s. 14).

For the statutory provisions as to outfalls for water, see Dkainage.

4. Bights of the Inferior Heritor in Water immitted.—The superior

heritor, as already stated (snpra, s. 2), has the right to send down such

water upon the lower lands ; he is, however, under no obligation to do so.

The inferior heritor has no riglit to insist upon the continuance of the tiow,

although he may have turned it to some useful purpose, and have been

advantaged thereby. So, where surface water arising from surface

drainage, but llowing in no definite channel, contributed to work a mill

belonging to the lower heritor, the latter was held not entitled to maintain

an action against the superior heritor for diverting and wliolly appropri-

ating tlie flow (Eawstron, 1855, 11 Ex. 369, see Parke, B., at 382; see

Alderson, B., Broadhent, 1856, 11 Ex. 602, at 615; Ld. J.-Cl. Hope, Ircing,

1856, 18 D. 833, at 841 ; infra, ss. 7, 10 ; cf. s. 18).

Xor will enjoyment of the How of surface water for the prescriptive

period imiirove the inferior heritor's position, so as to give him right to

demand its continuance, or enable him to prevent the superior heritor

from altering the status quo (see Maqs. of Linlitligow, 1768, Mor. 12805,

5 Br. Sup. 935; Ld. Medwyn, Ld. Blantyre, 1848, 10 D. 509, at 532).

" The How of water for twenty years from the eaves of a house could not

give a right to the neighbour to insist that the liouse should nut be pulltd

down or altered, so as to diniini.sh the quantity of water llowing from the

roof. The How of water from a drain for tlu; ]iur})0se of agricultural

improvements, though for twenty years, could not give a right to tlie

neigliliour so as to preclude the proprietor from altering the level of his

drains for the greater improvement of his land"(;5r7- curiam, Wood,l8A'd,

3 Ex. 748, at 778). The state of circumstances in siicli cases shows that

one party never intended to give, nor the other to enjoy, the use of the

How as a matter of right {Wood, v.s.\ Grcatrcx, 1853, 8 Ex. 291). The

di.scharge of tlie water is, in short, in such cases, res vicrw facuUatis; the

superior heritor's land is the quasi-dmniiiant tenement. To i)lace him

under obligation to continue th(! How would be to invert the real state of

matters, and make the servient the dominant Inicj;:! iil (sec ivfra, ss.

10, 18).

/;. STAr;N.\.

5. Definition.—By stagnum is meant a ImhIv of water lying upon hind

wliich has no permanent stream of water llowing into it, nor, exccjit in time

of rain, any distinct outlet, t>hus distinguishing it from a lake or huh.

See Locus. It is in iMii>iil;ir language what is kiniwn as a bog, luonuss, or

mirsh. Th? element which here distinguishes what is jndiliei jini^ U-nn
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what is privati juris is the presence or absence of a constant flow (Mags, of
Zi7ilifhgow,ni5S, Moi: 12805, 5 Br. Sup. 935). "We cannot divert from

a river or rill or runnel that has a perennial course, but we may use

freedom with all other w^ater within our bounds. And this distinction is

sensible ; for nothing properly can be considered as a part or branch of a

river but what, like it itself, has a constant ilow ... it appearing from

the proof that there was not a constant run of water from the lakes into

the river, nor any run except in a wet season," the proprietor of the

stagnum was found to be unrestricted in his use of the water therein {Mags,

of Linlithgow, v.s., at 12807). If, however, a stream running in a definite

channel be practically constant, and only dry in extraordinary droughts, it

will be held as subject to the rules which govern ordinary streams or

livers (Cruikshanl's, 1791, Hume, 506; see Ld. J.-Cl. Hope, Ld. Blantyre,

1848, 10 D. 509, at 524, 525).

6. Rights of Owner ; and Limitations.—Where the element of constancy

of flow is absent, the proprietor of the land upon which the stagnum is

situated has the exclusive ownership and control of the water therein. The
same principles which apply to the case of drainage of surface water {supra,

ss. 2, 3) apply, and under similar limits, to the drainage of marshes, even
where these are fed by natural springs of a more or less constant character.

The proprietor of the land may drain these ; may divert the water for

agricultural or domestic purposes, without fear of challenge (i?aw"s^ro?i, 1855,

11 Ex. 369, Parke, B., at 382 ; Broadhent, 1856, 11 Ex. 602, Alderson, B., at

615). But a constant spring, which on rising to the surface takes a
definite natural course, is governed l)y the same rules which apply to the

stream itself, and cannot be appropriated or diverted {Duddcn, 1867, 1 H.
& N. 627), any more than a stream which loses itself and again appears
upon the surface in a defined channel {LLolker, 1875, 10 Ex. 59).

It should be noted, however, that while in regard to the disposal of such
water the owner of the land upon which it is found is master of the

situation, he may, if he alter the natural condition of things by opera

manufacta, e.g. by impounding the water in artificial works, become
subject to a liability beyond that which is ordinarily incident to

negligence, and become in effect an insurer of his neighbour against any
injury resulting from such works, except such as arises from damnvvi
fatale (see Tennent, 1864, 2 M. (H. L.) 22, 1 M. 133 ; Firie, 1871, 9 M. 412

;

Chalmers, 1876, 3 R. 461 ; Conntess of Lathes, 1882, 9 E. (H. L.) 108 ; see

also, A^err, 1857, 20 D. 298 ; Lylands, 18G8, L. E. 3 E. & I. App. 330, L. E.

1 Ex. 265, per Blackburn, J., 279 : Nichols, 1876, 2 Ex. D. 1, 10 Ex. 255

;

Smith, 1877, 2 App. Ca. 781, 9 Ex. 64, 7 Ex. 305 ; and cases in Eankine,
Landowncrship, pp. 334 seq. ; see infra, s. 9).

If the owner of the land upon which a stagnum or marsh is situated,

and who is therefore under no obligation to do so, nevertheless chooses to

drain it into a stream, this has been held to give him no enlarged rights of

user in the water of the stream. He does not thereby become entitled to

withdraw from the stream an amount equal to that of the alien water
introduced by him {Cowan, 1865, 4 M. 236 ; Stevenson, 1892, 30 S. L. E.

86 ; EiVER, s. 11). "The upper heritor may have been under no obligation

to increase the stream by draining his marshy lands ; but having done so,

and allowed it to become part of the stream, he has parted with his private

control over it. The effect is to increase that volume of water in the stream
which every lower heritor is entitled to have sent down to him without
diversion or diminution. . . . The drainage water has become a part of the
stream, and the right to have the running water transmitted to them
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undiminished for use attaches to the stream thus increased " (Ld. Cowan,
Cowan, V.S., at 243). Once the alien water becomes a part of the current,

no distinction can be made between tlie water of the original stream and
accessions to it, whether from springs, surface water, or by artificial means,
and whether arising from drainage or otherwise (per curiam, JFood, 1849,
3 Ex. 748, at 779 ; Ld. J.-Cl. Hope, Ld. Blantyre, 1848, 10 D. 509, at 523).

7. Bights of the Inferior Heritor.—The position of the inferior heritor

with regard to water which is discharged upon his lands by the draining

of a stagnum or marsh are similar to those which arise in the case of

ordinary drainage of surface water. His land, as the quasi-servient

tenement, is, within certain limits, bound to receive the water so

discharged ; and though it should be turned by him to some useful purpose,

no obligation is therefore imposed upon the superior heritor to continue to

send down the flow (see supra, s. 4; infra, ss. 10, 18).

C. Underground Water including Water in Wells.

8. Underground Water in Definite Channel.—A distinction must be taken
between underground water which has a known and definite channel, and
water which is discrete and dispersed over the strata of land in which it is

lying, or through which it is percolating subject to gravitation. The first

of these cases falls under the same principles which regulate the rights of

parties in surface streams. If the water have a known or definite course,

the specialty that this course is underground, not upon the surface, is of no
importance {Wood, 1849, 3 Ex. 748; Umhkn, 1857, 1 H. & X. 627;
Chasemore, 1859, 7 H. L. Ca. 349).

9. Underground Water; Drainage of Mines.—The drainage of underground
water is, of course, chiefly illustrated in the law applicable to mines, but is

governed l)y the same principles as the drainage of surface water {svpra,

8. 2). The general rule is that the mineral proprietor or tenant is entitled to

work out every ounce of mineral in his own estate, and fur this purpose to

drain off the water in his workings through the strata lyiug to the dip,

without the least reference to the interests of his neiglibour (Ld. J.-Cl.

Inglis, Baird, 18G2, 24 D. 1418, at 1425 ; Baird, 1863, 15 C. B. N. S. 376
;

Harvey, 1824, 3 S. 322); but this general rule is subject to similar restric-

tions as the right to immit surface water (Ld. J.-Cl. Inglis, Baird, v.s.).

Where the result of the legitimate working out of minerals bv a miue-owner
is to tlirow water down upon his neighbour to the dip, " that is just the
natural servitude which the lower heritor below ground must submit to, as

the lower heritor al)Ove ground docs (Ld. Pres. Inglis, Durham, 1871, 9 M.
474, at 479). The heritor lying to the dip who is afraid of being drowned
or incommoded by the water of the mineral owner or tenant who lies to

the rise, must look to it that in working out his minerals he leaves a barrier

sufficient for the purpose of keeping out the water. Subjection to the law
of gravitation is an incident attached to the natural position of his estale,

to which the lower heritor nnist submit (Durham, v.s.; see Ld. Gillbrd, ih.,

at 476).

This, at least, is the rule where the operations of the superior heritor

have been carried nut in the fair and ordinarv course of working out his

minerals (.see Ld. J-Cl. :MoncreilV, Blair, 1870, oM. 204, at 207 ; Smith, 1849,

7 C. i;. 515, 18 L. J. C. r. 172; Ld. Chan. Cairns, Bylands, 1868, L. K. 3

E. & I. App. 330, at 338). It would be did'erent, and interdict might be

obtained, wlicre it could not lie sliown that sucli unusual methods of work-
ing migiit not be attended with danger to tlie pro}tcrly of the inferior
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heritor. And the onus lies upon the party adopting extraordinary methods

of working (Ld. Pres. Inglis, Durham, v.s., at 480).

In accordance with these principles, the superior heritor may wojk

out his minerals to the extreme edge of liis property in the ordinary

course of his workings, though this should damage the inferior heritor,

and he will not be held barred from doing so though he know that his

neighbour has left no barrier, and that the result of his working will be to

let in water upon the latter (Harvey, 1824, 3 S. 322; Smith, 1849, 7 C. B.

515, Cresswell, J., at 564). And where the ordinary workings of the owner

of the minerals to the rise caused an increase of surface drainage into his

coal wastes and thence into the workings of the owner to the dip, rendering

additional pumping necessary, this is damnum absque ivjuria, and gives no

right of action, for the owner to the rise is under no obligation to keep the

roof of his mineral workings watertight for the benefit of the owner to the

dip (
Wilsons, 1876, 4 R. (H. L.) 29 ; Ld. Chan. Cairns, Rylanch, 1868, L. E.

3 E. & I. App. 330, at 338 ; cf. Smith, v.s.). It may be different where the

operations of the defender have resulted in the alteration of the natural

conditions of things, e.g. by interference with the bed of a natural stream

(see Smith, 1872, L. E. 7 Ex. 305; 1874, 9 Ex. 64; 1877, 2 App. Ca. 781

;

Crompto7i, 1874, 19 Eq. 115; Ld. Chan. Cairns, Bylands, v.s., at 339; svpra,

s. 6 ; see, further. Mines and Minerals).

The natural servitude will not, of course, warrant the superior owner in

throwing upon the lower proprietor, by pumping or other artificial means,

water which would not have reached him in natural course (Pami', 1863,

15 C. B. N. S. 376; Ld. Gilford, Blair, 1870, 9 M. 204, at 207; Turner,

1832, 10 S. 415; Banhicr Distillery Co., 1892, 19 E. 1083; see supra, s. 3).

On the other hand, the inferior heritor is not entitled to interpose such

artificial obstructions as he pleases to the natural drainage of water, and

prevent it from obtaining access to his workings (see Ho2k, 1779, Mor.

14538).

10. Water percolating Underground; Bights in.—It has been already

stated that the principles which regulate the rights of owners of lands in

respect of water flowing in known and definite channels, whether upon or

below the surface of the ground, have no application to underground v*-ater

which merely percolates through the strata. It is settled law that, in the

latter case, no action will lie for diversion. So, where an owner of land

sinks a well within his property, this gives him no right or interest in the

water which flows thereto in a subterranean course, so as to enable him
to maintain an action against another landowner, who in the course of

ordinary mining operations in sua drains away the water, and lays the

well dry (Aeton, 1843, 12 M. & W. 324). It was the same in the civil law

(Dig. 39. 3. 1. 12; 39. 3. 21; 39. 2. 24. 12). In such cases the governing

principle (supra, s. 1) is that " which gives to the owner of the soil all that

lies beneath the surface ; that the land immediately below is his property,

whether it is solid rock, or porous ground, or venous earth, or part soil,

part water ; that the person who owns the surface may dig therein, apply

all that is there found to his own purposes at his free will and pleasure

;

and that if, in the exercise of such right, he intercepts or drains off the

water collected from underground springs in his neighbour's well, this in-

convenience to his neighbour falls within the description of damnum absque

injuria, which cannot become the ground of an action" (Tindal, C. J.,

Aeton, V.S., at 354; see Ld. Gifford, Chalmers, 1876, 3 E. 461, at 467). Tlie

law here laid down was, after a contrary judgment (DicMnson, 1852, 7 Ex.

282), finally affirmed and settled by the House of Lords (Chascmore, 1859,
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7 H. L. Ca. 349), in which underground water, which found its way by

percolation into a natural stream tliat worked the complainer's mill, was

intercepted to the material prejudice of the latter (see, for same principle,

Mags, of Linlithgow, 1768, Mor. 1:^805, at 12806; see also Blair, 1870,

9 M. 204; infra, s. 12). " I'ercolatiug water below the surface of the

eartli is a common reservoir or source in which nobody has any property,

but of which everybody has, so far as he can, the right of appropriating

the whole" (Brett.'^M. K., Ballard, 1885, 29 Ch. 1). 115, at 121 ; see 2Iilton,

1898, G S. L. T. Nos. 6, 26:3). Accordingly, a landowner is not entitled to

compensation for the abstraction of such water, caused by the formation

of a sewer under statutory powers (Reg. v. Mdrojiolitan Board of Works,

1863, 3 B. & S. 710). The motive which leads to the interception of such

water, whether it be to apply it to some useful purpose, or be malicious,

is immaterial (see Mayor of Bradford, [1895] App. Ca. 587).

The principle of these decisions applies, of course, not only to cases

in which percolating water is intercepted hforc reaching a well, but also to

cases of abstraction of water which is already collected therein {New Bdvcr

Co., 1860, 2 El. & E. 435).

Nor does enjoyment of the How of the percolating water for the pre-

scriptive period make any difference. For the presumption of right upon

which prescription is based cannot arise where the peison against whom it

is pleaded was throughout helpless to prevent the exercise of tlie right or

enjoyment of the subject (see opinions of judges, Chascmore, r.s.).

11. Percolating Water; Limitationof Rights i».—The doctrine of C'Aasr??? ore

must not, however, be taken as subject to no limitations. Thus a land-

owner cannot, under cover of this principle, intercept or appropriate a

^;ere?mmZ spring of water which rises in his lands, and assumes a definite

channel {Dadden, 1857, 1 II. & N. 627). Again, it has been held that, in

certain circumstances, a landowner may be prevented from exercising his

right to underground water percolating"through his property, as being truly

pars soli, where the exercise of the right necessarily conflicts with the

rights of other parties {Grand Junction Canal, 1871, 6 Ch. 483; DicJdnson,

1852, 7 Ex. 282, not apparently overruled as to this point by Chascmore,

r.s. ; see Black, 1886, 17 L. R. Ir. Cli. D. 459). In the case of the Grand

Junction Canal it was held by Ld. Chan. Hatherley, overruling a judgment

of Jesse], ]\I. 11., that where the operations of a landowner in suo had the

effect of tapping and draining off water which was llowing in a natural

stream, such operations were not protected by the principle of Chascmorc's

ca.se. " If you cannot get at underground water without touching^ the

water in a defined surface channel, you cannot get it at all " (Ld. Chan.

Hatherley, Grand Junction Canal, v.s., at 488). For a similar result ni^the

case of tiie right to sup])ort from subjacent land, see SurrouT, s. 2. The

decision in the Grand Junction Canal has, however, been questioned upon

broad and forcible grounds; at least, in so far as it can lie licld to cover

not oidy cases of " water llowing in a dctincd surface channel," l>ut also cases

in whi<;h water, wliich lins at one time llowed in such a channel, but wbich

has peicolated through the banks or bed of a stream into neighbouniig

lands, is intercepted. " In the first place, the doctrine is not, in my
judgment, a workable doctrine. Not to mention extreme cases (as, for

in.stance, the artesian well mentioned liy Ld. Ih-ougliam in Chascmore s am',

whicii drew its suj.plies from a distance of forty miles), there is hardly, 1

should thiidc, a coal or iron pit in this country whicli does not to some

extent drain from the neiglibouring strata and ]iunip to the surface water

which has at some time llowed in some neighbouring stream. Indeed, I
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should think that the instances must be numerous in which mining

operations quite sensibly ahect the level of neighbouring watercourses.

Snnilarly, there are, I should think, few systems of agricultural drainage,

especially in low ground, or in gravelly soil, which do not more or less

have a like result. Ttie proof might, in certain cases, be more difficult, but

that would depend upon circumstances ; and a principle cannot, it appears

to me, depend for its soundness on its application being limited by the mere

difficulty of proof. In truth, I am not myself a])le to accept as substantial

the distinction suggested between the interception of underground water

percolating into a stream, and the abstraction from the strata of similar

water which has passed through the stream. The effect on the stream is,

of course, the same ; and, altogether, it would seem to be a better and

sounder principle that a river or other watercourse must take its chance,

on the one hand, of what it may gain by percolation into it through its

banks or bed ; and, on the other hand, of what it may lose by percolation

out of it in the same way. If it flows over and through rock and clay, it

will, of course, gain less and also lose less. If, on the other hand, it Hows

over and through sand and gravel, it will gain more and also lose more. I

prefer, if I must choose between them, the view of the Master of the Rolls

to that of Ld. Hatherley" (Ld. Kyllacliy, Milton, 1898, 6 S. L. T. No. 6).

In this case the Court refused to interdict a distillery company from

taking water from a well sunk within their own ground upon the bank

of a river, and within a few feet of the stream ; it being proved that

the water entered tlie well by percolation from the bottom of the well

only, and that this was several feet below the level of the bed of the

stream. The complainer, however, failed to prove that the water so

percolating into the well was dc facto river water withdrawm from the

stream.

12. Percolating Water ; Riijlit to, an heticecn Surface Owner and Mine-Owner,

on Severance of Ownership.—The same principles apply as between the

owner of mines and the owner of the surface, where the surface has been

granted out and the mines have been retained. The surface owner, who is

a limited proprietor, cannot claim a greater protection than if he were the

unlimited and absolute proprietor of the whole subject. "Percolation of

w^ater into mines is an almost necessary incident of mining. And if the

grant of the surface carries with it a right to be protected from any loss

of surface water by percolation, the owner of the surface would hold the

owner of the mines at his mercy, for he would be entitled by injunction to

prevent the working of the mines at all" {Bcdlacorkish Mining Co., 1873,

5 P. C. 49, at Go). Water which accumulates in niines in the ordinary

working of the minerals is the property of the mineral tenant. He may
do with it and convey it where he pleases, and neighbouring tenants have no

right to insist that if it l)e pumped to the surface, it shall be sent in its

natural direction (Blair, 1870, 9 M. 204 ; cf. Ld. J.-Cl. Hope, Irving, 1856,

18 D. 833, at 841).

13. Percolating Water; Variation of Common LawRiglits hjContract.—The
common law principles above stated as to w^ater which percolates under-

ground may, of course, be displaced, and a x>erson may be protected against

deprivation of such water, by virtue of some contract right. Thus there

may be in a lease or other contract an express grant of right to under-

ground water (see Whitehead, 1858, 2 H. & N. 870 ; Eausfron, 1855, 11 Ex.

3G9), or the water from springs may be impliedly protected from disturbance

or injury by the terms of the contract (see Ld. J.-Cl. Moncreiff, Blair, 1870,

9 M'. 204, at 207). For cases of construction of grants in.volving such
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questions, see WMtcliead, v.s. ; Macnah, 1S9G, 24 E. (H. L.) 34 ;
Taijlor, 1877,

6 Ch. D. 264, per Jessel, M. E., at 272.

14. Fercolating Water ; llvjht to Pollute; Bight to continue to Ilcceive.—
The rules applying to surface drainage {sujjra, ss. 3, 4) hold with equal

force with regard to water percolating underground. Here, also, a pro-

prietor is under no obligation to allow underground water to gravitate into

the land of another : but if he does so allow it, he must take care that he

does not pollute \\,{Wood, 1849, 3 Ex. 748; Hodrjldnson, 1863,4 B. & S.

229; Womcrslcy, 1867, 17 L. T. K S. 190 ;
Ballard, 18S5, 29 Ch. D. 115,

54 L. J. Ch. 454), unless, of course, he has acquired a servitude right (see

infra, s. 15). We have already seen that the person into whose lands

such water percolates cannot even by possession for the prescriptive period

establish a right to continue to receive it {svimi, s. 10 ; see cases in s. 4).

D. Servitude Eights A2sD Artificial Channels.

15. Servitude Bights in Water.—1\\ many cases servitude rights relating

to water are merely extensions of rights which, in a more limitecHorm, are

naturally incident to ownership (see Cresswell, J., Sampson, 1857, 1 C. B.

N. S. 590, at 611). No necessity for recourse to servitude right arises until

the limits of the natural right are exceeded. Thus the limits of a riparian

owner's rights in a natural stream may be extended by the acquisition of a

servitude nght to divert it by artificial cut (Wallace, 1761, Mor. 14511;

see Bcalei/, 1805, 6 East, 209), or to pollute its waters (see 3Ioore, 1857, 1 C. B.

K S. 673; Carlgon, 1857, 1 H. & N. 797; Murgatroyd, 1857, 7 Kl. & Bl.

391). Similarly, the natural right of a proprietor to drain his land and

discharge the w-ater upon the lower ground of his neighbour {supra, s. 2)

may by the acquisition of a servitude right be justified to an extent, or in a

manner not permitted by natural right. A right to discharge polluted

water may be thus acquired ( Wright, 1836, 1 II. & W. 77). Again, just as

the natural right of support to land may by virtue of a servitude be con-

stituted in favour of buildings (see Support, s. 12), so the natural right

of water drainage may be similarly extended. This is the servitude of

stillicide or eavesdrop. Servitude rights of drawing watcr^ from wells

situated in alieno have also frcquentlv received recognition {Waddcll, 1781,

2 Pat. App. 579 ; Mackenzie, 1849, 12 D. 132 ; cf Durham, 1793, Hume,

735 ; Beveridge, 18 Nov. 1808, F. C. ; see also Smith, 1880, 7 E. (H. L.) 28 :

Hood, 1884, 12 E. 362 ; Mac7iah, 1890, 17 E. 397). IMo.st of the particular

servitudes are considered under their several titles. But ])efore proceed-

ing to the consideration of water flowing in artificial channels, wdiich

will be found to depend upon the law of servitude, two servitude riglits

having a material l)earing upon tliis question may liere be briclly resumed.

These are tlie servitude of aqueduct or watergiiug (Ersk. ii. 9. 13), the right

to lead water through the lands of a neighbouring proprietor by pipe, open

cut, or otlier means ; and the scrvitus aqua^ cduccnda', that is, the right to

imniit water upon a neighbouring land to an extent greater or in a mnnncr

other than is authorised by natural right (see supra, s. 2). Those are i.ositiyo

servitudes, and do not difler fi'<pni oilier servitudes of a like nature in

regard to tlieir constitution and the rules which regulate their enjoyment

(see Skuviti-dk). They may be constituted l)y grant, cxyrosH (Tennmt, 1831

,

S. 586; Auftall, 1866, L. E. 2 Ex. 1 ; Tnxuavt, 1888, 15 E. C71
;
Lord

Blanti/rc, 1888, 15 E. (II. L.) 56), (U- inqdied ui.on severance of ownerslnp

(see kuxirt, 1861, 4 Macq. 117; Prrslons Trs., 7 Marcli 1844, reiiortcd 22

I). 366), or, most freciuontly of all, by prescription (Wallnrr, 1761, Mor.

14511; Briiiglr, 1767, 2 Eat. App. l.'M; see Stair, ii. 7. 12; Ersk. ii. 9. 13;
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Bell, Pr/yi. s. 1012; see Commissioners of French Hoek, 1885, 10 App. Ca.

336). It is quite settled law that long-continued submission by the

servient owner to the discharge of water upon his tenement, or to the

conductint'- of it throutih his land, will confer the ri^ht to continue the

discharge, or to continue to receive the supply through the land of the

servient owner (Prestoun, 1714, Mor. 10919; Sutcliffe, 1863, 32 L. J. Q. B.

136 ; Gaved, 1865, 19 C. B. N. S. 732, 34 L. J. C. P. 353 ;
Ivimci/, 1865,

1 Ch. 396 ; Ifolker, 1875, 10 Ex. 59 ; and other cases w/m, s. 19).

16. Artijiclal and Xatural Streams ; Distinction hetivcen.—The rules of law

which apply to natural streams are widely diliereut from those which apply

to the case of water flowing in artificial channels. In the former case, the

rights of parties are governed by the law of natural right incident to owner-

ship, and are elsewhere considered (see EiVEi;) ; in the latter, the rights of

parties fall to be determined by the law a])plicable to servitude rights.

Although it was formerly thouglit that the legal rules applical)le to the two

cases were identical (see Denman, C. J., Mar/or, 1840, 11 A. & E. 571, at 586),

it is now settled that the principles applicable to each are quite distinct.

" The plea that there is no distinction between the relative rights and interests

of adjoining proprietors in the natural runs of water above ground and in

artificial cuts for underground water from mines is wholly untenable. The
origin, character, object, and use of the latter at once create a broad distinc-

tion, and require the application of totally diherent considerations " (Ld. J.-Cl.

Hope, Irvlui/, 1856, 18 1). 833, at 837 ; see Reggie, 1882, 9 E. 704). In the

case of water flowing through artificial watercourses "any right to the flow

of the water must rest upon some grant or arrangement, either proved or

presumed, from or with the owners of the land from which the water is

artificially brought, or on some other legal origin " (Eameshur Fershad SivgJi,

1878, 4 App. Ca. 121, at 120).

17. Artificial Stream ; quid ?—It is sometimes a matter of difticulty to

determine the question of fact, whether, in any particular case, a stream is

to be dealt with as being a natural or an artificial one. Natural streams,

diverted from their old channels, built in, or otherwise changed to suit the

exigencies of a manufacturing community, may lose their original character,

and bacome practically indistinguishable from artificial courses; on the

other hand, streams, originally artificial, may come for all intents and
purposes to so closely resemble natural streains that the law will apply to

such the rules that govera the latter. Where a stream rises from a

natural source and flows in a natural channel, or, ;j)er contra, derives its

supply from some operation dependent upon the agency of man and flows

in an artificial channel, no dilliculty arises. But between these two
extremes, cases may occur calling for decision. It may perliaps be taken

as a general proposition that in duhio a natural source overrules an
artificial channel, and rice versa ; and that the source of the flow is to be

regarded as the most important factor in determining what principles are

to regulate rights of parties in the stream (see Pollock, C. B., and Channell,

B., Nattcdl, 1866, L. K. 2 Ex. 1, at 14 ; Sutclife, 1863, 32 L. J. Q. B. 130). A
reserved right in granting out lands to make an artificial watercourse

!nay be construed as including right to divert and use water from natural

streams in the lands so granted {Rcmfry, [1896] App. Ca. 558).

18. Artificial Streams ; Temiwrary.—A further distinction, also involving

an answer to a question of fact, must be made, according as the artificial

stream is of a permanent or a temporary character. The factors chiefly to

be considered in judging whether a stream is to be held to be of a permanent

or merely of a temporary character, are, first, tlie nature of the source, and
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second, the object and intention of the originator of the flow. The use had
of the stream by those through ^Yhose binds it flows, and the period of its

existence, are of secondary importance (Campbell, C. J., Bccston, 1856, 5 E.

& B. 98G, at 997 ; see Briscoe, 1859, 11 Ir. C. L. N. 8. 250, at 263, 273 ; see

Ld. J.-CL Hope, Irving, 1856, 18 D. 833, at 838).

Where clearly temporary in character, the question as to the rights of

parties therein presents a different aspect, according as it does or does not

arise with the person who, or whose author, created the flow.

(1) The general rule is, that as against the creator or originator of the

flow, or one deriving right from him, no right to its continuance can be

acquired by another party, even with the aid of prescriptive possession.

Thus where a stream takes its rise from water pumped frc ni a mine, no
right to continue to receive the flow can be raised up against tlie mine-

owner {Arhicright, 1837, 5 M. & W. 203: Wood, 1849, 3 Ex. 748; Irvinq,

1856, 18 D. 833; Hcggic, 1882, 9 E. 704; see Gared, 1865, 19 C. B. N. 8.

732, 34 L. J. C. P. 353). The latter's act in punqiing out or discharging

the water is res mercc facultcdis, and it is immaterial to what uses, if any,

the water so discharged has been applied by the persons through whose lands

it thereafter passes (see Ld. Medwyn, Lord Blantyrc, 1848, 10 D. 509, at

532). " The notion that every use or disposition of a man's property from

the continuance of which any incidental advantage should arise to a

neighbour, should therefore entitle that neighbour to insist upon its being

perpetuated, and justify him in interdicting the owner from turning it to

any other use, however legal in itself, however much for his lien e fit, appears

to me too extravagant to be dealt with in argument (Ld. Jefl'rey, Munro,
1846, 8 D. 1029, at 1036). Accordingly, where an artificial watercourse

is formed, the sole object of which is to enaljle the proprietor to work out

the minerals within the field drained by it, and the flow of water through

such channel is temporary, having its continuance only whilst the con-

venience of the mine-owner requires it, it is clear that the facts of the case

sua natura exclude the notion of the acquisition of permanent rights of

servitude in such a stream (see Abinger, C. B., Arkwrigld, r.s., at 231 : Ld.

J.-Cl. Hope, Irving, 1856, 18 T>. 833, at 838). No action for diverting or

discontinuing the discharge will lie against tbe mine-owner at the instance

of mill-owners upon the artificial stream who are prejudiced thereby

(Arkwright, i:s.), or at the instance of riparian jn-oprietors on a natural

stream into which the artificial run discharges, alleging injury to riparian

rights (Irving, v.s.\ see Ilrggic, 1882, 9 E. 704). The contrary view niiglit

in certain cases amount to a prohiliition upon the mine-owner not to work,

or only partially work, his property (Ld. J.-Cl. Hope, Irving, r.s., at 838).

Nor, in such cases, can the mine-owner be interdicted at the instance of an
inferior iioritor who has enjoyed an artificial flow in a pure stale for the

prescriptive period, if, in the course of resuming his mineral workings, the

former again begins to pollute the water discharged (Magor, 1840, 11 A, &
E. 571). It is, of course, dirfcrent where tlie result of the mine-owner's
ft])oratioii is to tlirow polluted water, wlietlicr by surface or underground
cliannel, into a burn or stream. Such a right, to be effectual, must bo
fortified by prescriptive possession (see Wood, 1849, 3 E'x. 748; Ld. J.-Cl.

Hope, Irving, v.s., at 837 ; see Ld. J.-('l. IMoncreiff, Ifrggic, 1882, 9 \\. 704, at

709; supra, ss. 3, 14, 15). Two jioiiits ujion wliicb opiTiioiis were rcsrrAcd

in Irving s case, as to wliether if the diversion had n(»t licen in the ordinary

course of the working of the mine but in nnuhdnnem, and as to whether the

apjtropriation of the water to the use of a mill, wnuld liave affected the

complainer's title, apparently both fall to be answered in the negative. Lor
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if the mine-owner had a legal title to divert, his motive in doing so is

immaterial (il/rt?/or of Bradford, [1895] App. Ca. 587 ; see ^mulatio viciNi),

and the latter point arose and was negatived in ArJcivriglU's case.

Nor will possession during the x:)rescriptive period in such cases avail to

support the right claimed as against the originator of the flow ; for it has

throughout been precarious and entirely at the will of the mine-owner

(Irving, v.s. ;
Arhioricjht, v.s. ; cf. Chamber Colliertj Co., 1886, 36 Ch. D. 549

—enjoyment under a terminal)le right). The legal situation, in short,

is that a scrvitns aqua; cdiiccndm has been constituted; the person dis-

charging the water being the dominant owner, the person receiving the

same upon his land being the servient owner. To give effect to the claim at

the latter's instance to continue to receive the discharge, would be to invert

the original legal position of the parties, and convert the true dominant

into the servient tenement. "No servitude is constituted in favour of the

latter, his use being only casual and precarious, entirely at the will or

convenience of the party who made it for his own purpose. In such an

exercise of the right of property, the law looks upon it as a burden on the

inferior heritor to receive the water when it is made to flow down upon

him, and never as a privilege. It commences as a burden, and nemo potest

mut'are sibi causam posscssionis. By the accidental as well as occasional

use which he continues to make of it, he cannot invert the possession, and

impose a burden upon the superior heritor in his own favour " (Ld. Medwyn,

Lord Blantijre, 1848, 10 D. 509, at 532 ; see Ersk. ii. 9. 35 ;
Mason, 1871,

L.R. 6 Q. B. 578, 40 L. J. Q. B. 293). " The right to continue the enjoyment

upon his land of the discharge on to his land of an artificial flow of water

from a watercourse made by somebody else above ... is a very difficult

kind of right to establish. The mere discharge of water by an upper

proprietor upon a lower may easily establish a right on the part of the

upper proprietor to go on discharging, because as long as the discharge

continues, there is submission on the part of the lower proprietor to

proceedings which indicate a claim of right on the part of the proprietor

above ; but it is difficult for the lower proprietor to establish a right to

have the flow continued, just as it would be very difficult to make out that

because for twenty years my pump has dripped on to a neighbour's ground,

therefore he has a right at the end of twenty years to say that my pump
must go on leaking"" (Eowen, L. J., Chamber Colliery Co., 1886, 36 Ch. D.

549, at 558).

There may, of course, be cases in which a right to continue to receive

the supply can stand upon express grant (see Wardle, 1859, 1 El. & E.

1058, 1065); but the temporary and precarious character of the flow will

respectively prevent the establishment of a servitude right in favour of

the receiver upon the grounds either of implied grant or of prescriptive

possession.

(2) Different considerations may apply as between parties neither of

whom is the quasi-dominus of the stream. Thus it may well be that one

appropriating or using the water in the artificial channel might be entitled

to vindicate his rights as against another appropriating or diverting it to

his prejudice, although no such action would lie at his instance against the

oricrinator of the flow (Abinger, C. B., Arhwright, v.s., at 233 ;
see Wood,

1849, 3 Ex. 748; cf. Heggie, 1882, 9 R 704, Ld. Rutherfurd Clark, at 710).

For questions as to pollution in such cases, see Whaky, 1857, 2 H. & N. 476 ;

1858, 3 H. & N. 675, 901 ; Wood, v.s. ; cf. 3Iagor, 1840, 11 A. & E. 571).

For cases of servitude right in intermittent streams, e.g. such as only exist

in times of flood, see Drewett, 1836, 7 C. & P. 465 ; Trafford, 1832, 8 Bing. 204.
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19. Artificial Streams; Permanent.—On the other hand, where a stream

of water, albeit flowing in an artificial channel, is of a permanent character,

a ri^ht to the nninterrupted How of the water therein may be acquired, both

as a^gainst the person to whose act the flow is originally due, and as against

othel!- parties, through or over whose lands the stream flows. " The pro-

position that a watercourse of whatever antiquity, and in whatever degree

enjoyed by numerous persons, cannot be so enjoyed as to confer a right to

the use of tlie water, if proved to have been originally artiflcinl, seems to he

quite indefensible" (Denman, C. J., Magor, 1840, 11 A. & E. 571, at 586
;

approved in Wood, 1849, 3 Ex. 748). In the case of a temporary stream,

as already stated {supra, s. 18), the nature of the flow precludes a presump-

tion of a grant of permanent rights of servitude rights either upon sever-

ance of ownership or subsequently thereto (cf. Ld. J.-CT. Hope, /rrw^^r, 1856,

18 D. 833, at 838; and Ld. Moncreiif, Ld. Blantyre, 1848, 10 D. 509, at

540) ; but where tlie flow is of a permanent character, a ^jresumption of a

grant may be readily made; for it is reasonable to suppose that a proprietor

consenting to the formation of a permanent artificial watercourse through

his lands,°should stipulate that he should receive in return the benefit of

the use of the water (see Lds. Medwyn and Cockburn, Ld. Llantyrc, v.s., at

531, 547). It hecomes, therefore, largely a question of circumstances

whether or not such rights will be held acquired as against tbe originator

of the flow (see Wood, v.s. ; Greatrcx, 1853, 8 Ex. 291, Parke, B., at 293) ;

but where the facts proved are favourable, or a presumption of grant may

be made, a right to the continuance of the supi)ly may be effectually

established, either on the ground of implied grant, or other presumption of

right, such as prescriptive possession. For a case of possession following

upon express grant, see Commissioners of French LLoclc, 1885, 10 App.

Ca. 336.

The most ordinary example of an artificial stream of a permanent

character is a mill-lade taking its rise from a natural stream or other

constant source of supply. There is ample authority as to such cases.

Thus where a mill-race, supplied fron:i natuial sources, was carried through

the defender's land to drive the complainer's mill, and prescriptive posses-

sion by the latter was proved, not only of the right to water-power, but

also of the right of casting feal and divot upon adjoining land for repair of

the artificial channel, the Court upheld the right to a continuance of the

How. The facts, in short, showed that the lower mill, as a dominant tene-

ment, had a good servitude of aqueduct, and negatived thecontention that

this was a case of a constitution of servitus aqum ediicendw in favour of the

superior owner (Prestoun, 1714, Mor. 10919.) In point of extent, the

servitude right was held to cover the quantity necessary for serving^tljc

complainer's works (see interlocutors, 10 J), pp. 526,527; Prin f/lc, 1^{J7,

2 Tat. App. 134 ; cf. Kincaid, 1752, Mor. 12796 ;
explained by Ld. IMedwyn,

Ld. 7;/an^/rc, 1848, 10 D. 509, at 533; but < f. Ld. Moncreiff, *&., at 544).

In a more recent case, where a mill-race, taken off a natural stream, had

from time immemorial served successively the mills of the defender and,

after its jimction with a natural stream, the mills of the pursuer, the latter

was held' entitled to prevent diversion of any part oi the water discharged

by the artificial cut {Ld. J'danlyrr, 1848, 10 I). 509 ;
see Hcufiie, 1882, 9 11.

704; }farkcn::ir, 1854, 16 \). .".81); and the pursuer's rights in the water

were iield to extend to all the water which had been so discharged, including

an augmented supply introduced within the ]iieKcrij)tivc period. " The

possession indicated a right not merely to tlic^ .imount of water sent down

for forty years, but to all the water wliuh the defender nuule use of for his
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own purposes ; the rule tantum p^smcriptuin quantum posscssiim was there-

fore not transgressed " (llankine, Landowners]
di'), p. 506). But this seems

a very doubtful position (see Ld. Medwyn, ih., at 536 ; cf. Ersk. ii. 9. 4,

Ld. Ivory's note ; Bell, Prin. s. 988 ; Beaky, 1805, 6 East, 208). It will

be noticed, also, that this sets up as the measure of the extent of the right

not the possession of the dominant, Init the use had by the servient tene-

ment (cf. Frestoun, v.s.). The legal result upon the pursuer's interest if and

wlien the superior mills came to be discontinued was not determined, and

it has been thought that in such a case the pursuer would only be entitled

to maintain the artificial supply up to the quantity prescriptively enjoyed

(Rankine, Landownership, v.s.). But if the decision is maintainable at all

upon this point, it seems to necessarily follow from it that the pursuer's

riglits in and to the water could not be in any way prejudiced by the

defender's cesser of use, whether in whole or in part, for this would simply

amount to a negation of the legal right which he was found to have ; and

that, even in such circumstances, the pursuer could under this decision

vindicate a right to the whole water sent down.

The ratio of this decision has been explained to be the acquisition of a

servitude right by prescriptive possession (Rankine, Landownership, v.s.).

Whether this is or is not the true ground upon which to rest the claim, as

being in effect a servitude right of aqueduct, it is clear that the Court,

rio-htly or wrongly, did not view the question as being of this nature (see

Lds. Medwyn and'^Cockburn, ib., at 534, 546) ; but, on the contrary, expressly

assimilated the case to that of a natural stream (see pp. 523, 534, 538,

547). In this view, the decision is in harmony with some English cases, in

which it has been held that an artificial watercourse with a permanent

source of supply may, in certain circumstances, give rise to similar rights

as are enjoyed by riparian proprietors in a natural stream {Sutcliffe, 1863,

32 L. J. Q. B. 136 ; Nuttall, 1866, L. R. 2 Ex. 1 ; see Gavcd, 1865, 34 L. J.

C. P. 353 ; Ld. J.-Cl. Hope, Ld. Blantyre, v.s., at 518, 524, 528). So, where

the water of a natural stream, originally diverted artificially from the main

body, and w^hich, after supplying a watering-trough, lost itself in the ground,

was collected by the owner of the ground in a reservoir and led in an under-

ground drain to supply a mill, the Court held the owners of the land

through which this artificial drain passed to have the rights of riparian

proprietors in the water therein contained, so as to enable them to

challenge diversion by an upper heritor upon the main stream (Holkcr,

1873, 8 Ex. 107 ; 1875, 10 Ex. 59). So also, in a more recent case, where

a small watercourse originating in a spring in the plaintiff's land, passed

in a channel, partly natural, partly artificial, successively through the

defendant's lands and lower lands belonging to the plaintiff', and the latter

had for more than the prescriptive period had the exclusive use and

enjoyment of it, it was held that the latter, the lower heritor, was not

entitled to prevent user by the defendant, the superior heritor, for domestic

purposes ; because as no one could tell when the artificial part of the

channel was made, the presumption was that it was either natural, or that,

if artificial, that it had been formed under circumstances such as to give

the defender the ordinary rights of a riparian owner therein (Iioherts, 1881,

50 L. J. Ch. 297 ; see Sutdiffe, v.s.). Here the plaintiff really claimed a

servitude right of exclusive enjoyment, acquired by the operation of

prescriptive possession, but the Court held the defender's right of user

could not be held to have been destroyed by non-exercise.

Although these cases show that once rights have been acquired in

artificial streams, such riglits may be attended by rights similar to those
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incidental to ownership upon a natural stream (see Rochdale Canal Co.,

1849, 14 Q. B. 122; Northam, 1853, 1 E. & Bl. 665; Martin, B, Raivstron,

1855, 11 Ex. 369, at 384), it will be observed that the former are distinct

in origin, and must be based upon a servitude right in some way acquired
{Ramcsliur Pcrshad Siwjh, 1878, 4 App. Ca. 121). For there are no
natural rights incident to ownerslii]) of land abutting upon an artificial

stream (see Parke, B., Raicstron, 1855, 11 Ex. 369, at 382 ; Cresswell, J.,

Samjyson, 1857, 1 C. B. X. S. 590, at 606, 607). The cases of Ld. Blantyre
and Roberts, above referred to, may both be resolved into cases of the
constitution of cross servitudes, of aqueduct and aqucc cducendw, the rights

of parties being mutually restricted in favour of each other (see, for a
similar case of cross servitude, Pyer, 1857, 1 H. & N. 916, 26 L. J. Ex. 258)

;

while the case of Holkcr merely decided that, in the circumstances of that

case, the pursuer, wlio enjoyed the flow of the artificial cut, had a title to

sue and challenge the abuse of his riparian rights by an upper heritor.

It follows that if rights in a permanent artificial stream can be
established as against the originator of the flow, they are cl fortiori

pleadable against third parties who divert or alter the same to the
complainer's prejudice.

Waterworks Clauses Act.—The general code is contained in

the Waterworks Clauses Acts of 1847 and 1863 (10 & 11 A'ict. c. 17 ; 26 &
27 Vict. c. 93), which, after the manner of the Lands and Eailway Clauses
Consolidation Statutes, consolidate certain provisions generall}- contained in

Acts authorising the construction of such works for supplying towns with
water. These provisions may be incorporated by reference into any
subsequent "special Act " (see 1847, s. 2) authorising the making of water-
works.

Application of Acts.

The application of tliese statutes is limited to the case of such water-
works as are subsequently authorised by Act of Parliament which shall

declare tliese statutes to be incorporated therewith ; and, even in such cases,

only in so far as their provisions are applicable to tlie " undertaking " (1847,
s. 2), and are not expressly varied or excepted in the special Act (1847, s. 1

;

1863, s. 2 ; see ClipjKiis Oil Co., 1897, 25 E. 370 ; Glasgow District SuUcay
Co., 1895, 22 E. 790). The mode in which any particular provisions of

these Acts may be incoi'poratcd is pointed out (1847, s. 5).

COXSTEUCTIOX AND SuPPLY.

Construction of WatcrivorJcs.—Where "the undertakers" (1847, s. 1) are
by the special Act empowered to take or use "lands "or " streams " (see

1847, S3. 2, 3) for the purpose of constructing waterworks otherwise than
by agreement, the provisions of the Lands Clauses Consolidation (Scotland)
Act of 1845 (8 Vict. c. 19) apply as regards the payment of compensation to

the owners and occupiers or others interested in the lands and streams
taken or injurionsly afrectcd {Cakdonian Raihvay Co., 1882, 7 App. Ca.
259 ;

Clours, 1872, 8 Ch. App. 125), and the mode of ascertaining its amount
(1847,3. G; .sec Land.s Clausks Acts). The expression "lands " includes
mines (Z/o//<Wrn/, [1891] A. C. 81; 1888, 20 Q. B. D. 699; Smith, 1877, 3
App. Ca. 165). As to how far compensation for prospective injury to mines
can be claimed hereunder, sec IfoUiday, v.s.

The mere abstraction of water from a stream by the undertakers does not
entitle a lower riparian proprietor to insist upon the latter purchasing up

8. E.—VOL. XIII. 12
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his riparian interest under this section. His remedy is for compensation

under sec. 12, to the extent to which lie is injuriously affected {Bush, 1875,

10 Ch. 459 ; 44 L. J. Ch. 645). On the other hand, if notice be given by

the undertalvers, in terms of powers conferred by their special Act, of their

intention to take the whole of a stream, this constitutes a permanent injury

which is capable of being assessed once for all under this section, and does

not ground merely a right to compensation from time to time as the partial

abstractions take place {Stone, 1876, 2 C. P. D. 99 ; Fcrrand, 1856, 21

Beav. 412).

The general powers for the execution of the works are contained in sec.

12 of the Act of 1847, and include power to enter upon and work the lands

scheduled: to sink wells, shafts, to make and erect reservoirs and other

works therein and upon the streams, authority to take which is conferred
;

to divert and impound the water of such streams, and alter their course, if

not navigable. A power to take and use underground water is also granted.

Compensation for all damage occasioned by the exercise of these powers is

to be made ; and, where any watering-places, drains, or channels are taken

away in the course of executing the works, substitutes are to be provided.

To entitle to compensation the injury must in general be such as would

have conferred a right of action had the works not been sanctioned by

autliority of statute. Accordingly, no compensation is claimable in respect

that the works of the undertakers have resulted in the intercepting of water

which otherwise would have percolated underground to the claimant's

property, or that they have had the effect of draining off water accumulated

in his well {Nciv Biver Co., 1860, 2 E. & E. 435 ; for converse cases governed

by the same principle, see South Shields Waterivorks Co., 1845, 15 L. J.

Ex. 315 ; IIccijoo^ of Bradford, [1895J A. C. 587 ; see Watek).
The limits of deviation are pi^escribed in sec. 11. Before commencing the

works, any alterations upon the original plans and sections which shall

have been approved of by Parliament must be shown upon plans deposited

with the sheriff clerk of the county and the town clerk of any royal burgh

in which the waterworks are situated (1847, s. 8). Provision is made for

the correction of errors or omissions in the deposited plans, upon applica-

tion to the Sheriff (1847, s. 7). No substantial variation in the construction

of the works from that shown on the deposited plans is permissible {Simj^son,

1865, 34 L. J. Ch. 380). Existing rights in and to the use of streams taken

are reserved to the owners and occupiers of the riparian lauds to the extent

to which such streams were previously used by them, if such owners and
occupiers have not been compensated in respect of such rights of user (1847,

s. 15; see Lord Blantyrc, 1888, 15 E. H. L. 56). Subsequent to the taking

over of the streams and supplies of water authorised to be taken by the

special Act, any illegal diversion of water flowing thereinto is visited with

severe penalties, to be recovered before the Sheriff (1847, s. 14) ; reserving

also to the undertakers any claims for damages so sustained (1847, s. 14).

Accommodation Works.—Any differences regarding the construction of

such works are to be determined by the Sheriff, who shall appoint the time

for the execution of these (1847, s. 16). Failing execution by the under-

takers, they may be carried out by the persons aggrieved by such default,

and the expenses recovered from the undertakers (1847, s. 17).

Mines and Minerals.—Unless expressly named and conveyed, mines and
minerals under the lands purchased are deemed to be excepted {Consdt

Waterworks Co., 1889, 22 Q. B. 1). 318), and the undertakers' rights therein

only extend to such parts of these as are necessarily dug, carried away, or

used in the construction of the works authorised (1847, s. 18; see Eailway
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Clauses (Scotland) Act, 1845, 8 & 9 Vict. c. 33, ss. 70-78 ; Corporation of

JLiddcrsJield, 1874, 10 Ch. 92, 17 Eq. 476 ; see also Railways ; Suppokt).

Tlie expression " the lauds purchased " is to be reatl as including not merely

the upper soil, but also the subsoil (Ld. Watson, Magistrates of Glasgow,

1888, 15 R. II. L. 94, at 101), and the exclusion of "mines of coal,

ironstone, slate, or other minerals" under the lands purchased does not

apply to a seam of clay forming the subsoil of the lands conveyed to the

undertakers {Magistrates of Glasgow, 1888, 15 R. H. L. 94). Maps and plans

of pipes and other underground works must be made (1847, s. 19), and

copies deposited with the proper officials (1847, ss. 20, 21). The deposit of

l-lans of the underground workings in terms of these sections is a condition

l)vecedent to the right of the undertakers to recover for injuries caused to

their pipes bv the ordinary and usual working of the subjacent minerals

{South Sfafordshire Watcrworlcs Co., 188G, 56 L. J. Q. B. 255).

In the'absence of special contract between them and the undertakers,

written notice must be given by mineral owners or tenants of their inten-

tion to work mines under or within the prescribed distance of the

reservoirs, buildings, or other works of the undertakers. The prescribed

distance, iu default of definition in the special Act, is stated at forty yards.

This giving of notice is an inhibitory, and not a resolutive condition. An
owner or lessee of minerals lying under such works who has contravened

the enactment by working within the prohibited area before giving notice,

is not thereby debarred fro:n subsequently giving tlie notice required by

the statute {Edin. & List. Water Trs., 1898, 25 R. 504). The contrary view

would involve a forfeiture by the mine-owner of his minerals, which is not

warranted by the statute. The remedy of the undertakers is, in the mean-

time, interdict, and recovery of what damage may have been caused by the

illegal workings of the mine-owner (Ld. M'Laren, ib., at 517). The

undertakers, if satisfied that the working of the minerals will cause damage

to the works, to which end a power of entry to and inspection of the mines

is conferred (1847, s. 26), may, upon paying compensation to the mineral

owner or tenant, veto the working of the mines (1847, s. 22). The definition

of the area to be so protected upon payment of compensation thus rests

with the undertakers, who decide how much is necessary for the stability

of tlieir works. If the undertakers refuse to make compensation, the mine-

owner may work and drain his mines, provided that no wilful damage be

(lone to the undertakers' works, and that the mines be not worked in an

unusual manner (1847, s. 23 ; cf. 8 e<c 9 Vict. c. 33, s. 72). What shall

constitute an unusual method of working is a pure question of fact. It

means, at least, something dilferent from what may be feasible, proper,

or profitable. For a question arising upon the attempted removal of

fltoops of limestone from workings wliich had been previously worked by

stoop and room, see Edin. & Dist. Water Trs., 1898, 25 R. 504. The

onus of proving that the method adopted is "unusual" lies, of course,

upon the undertakers (Ld. Rres. Robertson, Edin. & Dist. Water

Trs., V.S., at ^15).

Communication levels and other works rendered necessary by the

interposition of lliis protected area and the consequent break of continuity

may be made by the mine-owner or mineral tenant (1847, s. 24), a provision

which is obviously inapplicable to cases in which the minerals have been

acquired by the un<lertakers. The price of the minerals left unworked

(1847, s. 22), the additional expenses of working thus caused, and, in general,

any "intcrsecLional damage" caused by the interruption of the continuous

working of the mines, is to be paid by tlie undertakers (1847, s. 25). Com-

pensation for prospective injury to mines is not claimable hereunder. The
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remedy of the mine-owner is to be found under sees. 22 and 24 {Holliday,

1888, 20 Q. B. D. 099
;
[1891] A. C. 81). The amount of such compensation

is to be settled, in the event of any dispute, by arbitration, in the manner

provided by the Lands Clauses Consolidation (Scotland) Act. The under-

takers are not exempt from ordinary proceedings for any injury done to

mines by means of or in consequence of the construction of their works

(1847, s. 27). For the construction of this section, see Lds. Bramwell and

Watson, Holliday, [1891] A. C. 81, at 87, 101.

Security of Iicscrvoirs.—\N\\e\Q any reservoir constructed by the under-

takers is in a dangerous condition, two justices or the Sheriff, ex jyrojjrio motu,

or upon complaint by any person interested, may order inquiry (1847, s. 87

;

1863, ss. 3, 11); order repair by the undertakers or otherwise (1863, ss. 4, 5,

6, Sched.), and payment by them of the costs and expenses (1803, s. 8).^

Appeal against such order lies from the Sheriff-Substitute to the Sheriff

(1863, s. 11; see 8 & 9 Vict. c. 33, ss. 151, 152), whose judgment is final.

The undertakers are relieved from liability for damages in respect of any

diminution of supply of water or other consequences occasioned by

the execution of any such order (1863, s. 10). As regards the liability

of undertakers for damage caused to neighbouring lands by discharges of

water from reservoirs or other opera inanufacta in times of extraordinary

rainfall and floods, see Countess of Rothes, 1882, 9 E. H. L. 108. See

also Watek. As to the rateable value of reservoirs and other works for

assessment purposes, see Mayor of Liverpool, [1899] 2 Q. B. 14; 1898,

14 T. L. E. 509 ; Reg. v. W. Middlesex Waterworks Co., 1859, 28 L. J. M. C.

135; Reg. v. S. Staffordsldre Waterworks Co., 10 Q. B. D. 359.

Breaking up Streets and Laying of Pipes.—Power is given to the under-

takers, on making due compensation for damage thus caused, to break up the

soil and pavements of streets (defined 1847, s. 3), open and break up sewers

and drains, and lay down pipes, conduits, service pipes, and other works

(for the true construction of tliese various pov/ers, see Ld. Chan. Hei-schell

and Ld. Yfatson {Magistrates of Glasgow, 1895, 22 E. IL L. 29, at 30, 31))

within the limits of the special Act (see Clippens Oil Co., 1897, 25 E. 370);

and, generally, to do all other acts necessary for supplying water to the

district included within the said limits (1847, s. 28). The mere incorpora-

tion of this section with a special Act will not be construed as authorising

operations outwith the limits of the works specifically authorised by the

special Act. The special Act is the leading enactment, and the general clause

so incorporated is to be taken as applicable to facilitating distriluition

within these limits (Ld. Pres. Eobertson, Clippens Oil Co., 1897, 25 E. 370,

at 378). The powers conferred by this section will not enable the under-

takers to pierce and to carry pipes through the abutments, or to sling them
from the girders of a bridge belonging to a railway compiny, which
carried the road in which the undertakers were authorised to lay the

pipes (Magistrates of Glasgoio, 1895, 22 E. H. L. 29). These powers,

also, can be exercised only in property dedicated to public uses (1847,

s. 29 ; see Magistrates of Glasgoio, r.s.). Unless in cases of emergency, notice

must be given to the persons having the control and management of the

streets or drains (1847, s. 30), and the work must be carried out under the

superintendence of an officer appointed by the latter, according to a plan

approved by them, or, in case of difference, adjusted by two justices or the

Sheriff (1847, ss. 31, 87; see Glasgow & South- West. Railway, 21 E. 1033,

at 1035). The plan exhibited must show not only the extent of the

breaking-up proposed but also the underground works and the proposed

method of execution. The road authority, if they are to insist upon
modification, must intimate this to the undertakers ; for if, while receiving
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the undertakers' plan and disapproving of it, they yet propose no counter-

plan, and thus take steps to create a " difference " in the sense of the

section, the undertakers will be justified in proceeding to carry out the work
independently of the road authority {East Molesey Local Board, [1892] 3 Ch.

289). But where the undertakers are duly apprised of the non-approval of

the road authority, it lies with them to apply to the justices or the Sheriff for

the deterniiuation of the difference thus created {Edgwarc Higluvay Board,

1877, 46 L. J. Ch. 889). The justices or the Sheriff may, upon the

application of the persons vested with the management of the drains, order

such temporary works to he executed as are necessary to guard against

interruption of drainage (1847, s. 31). For the position of a company
having no parliamentary powers, claiming right to enter upon and break

up streets, see Mayor of Preston, 1885, 53 L. T. 318.

The works are to be executed with all despatch, and the road, pavement,

sewers, or drains broken up or opened must be reinstated and made good

(see East London Watcrworls Co., 1886, 17 Q. B. D. 475, Esher, M. E., at 480).

Measures must also be taken to ensure the safety of the public during the

execution of the works (1847, s. 32). Penalties are provided in the event of

failure by the undertakers in any of these duties (1847, s. 33); and, upon

default of execution by tlie undertakers, the necessary works may be

carried out and completed at their expense (1847, s. 34). As to the

liability for damage caused to members of the public through the negligent

execution of these duties, see Chapman, [1894] 2 Q. B. 599; Stnde, 1889,

53 J. P. 424 ; cf. 1847, ss. 48, 52 infra.

Water Supply.—A sufficient supply of pure and wholesome wnter for

domestic purposes (see 1863, s. 12; Weaver, 1883, 48 L. T. 906) at a

constant and sufticient pressure, unless otherwise provided in the special

Act (sec Furnell, 1861, 10 C. B. N. S. 576 ; Mayor of Liverpool, 1897, 14

T. L. E. 11 ; cf. 60 & 61 Vict. c. 38, s. 132 (c)), is to be maintained within

the limits of the district. As regards the undertakers' liability for damages

where water, originally pure and wholesome, becomes contaminated in its

passage through the consumer's pipes, see Milncs, 1886, 11 App. Ca. 511.

Pipes for supplying tlie water to any part of the district must be laid by

the undertakers upon the requisition of owners or occupiers whose water-

rates amount to a certain part of the initial cost of laying these (1847,

8. 35). As to supply by meters, and the incidence of expenses in providing

the.-e, see 1863, ss. 14, 15; Shef/ield Watcncorls Co. v. Carter, 1882, 24

(}. 15. D. 632; SheJIehl Waterivorks Co. v. Bingham, 1883, 25 Ch. D._443.

Suitable penalties for breach of these duties, payable to the aggrieved

owners and occupiers, are provided. The undertakers are, however, excused

for faihire to sui)})ly water where the failure arises from frost, unusual

drf)ught, or other unavoidal^lo cause or accident (1847, s. 36; 1863, s. 13;.

Elytil, 1856, 11 Ex. 781; Lndustrial Dicellings Co., 1894, 58 J. P. 430;.

sec also Green, 1894, 70 L. T. 547 ; Dunn, 1872, 8 Q. B. 42). Ecasonable-

precautions, however, must be taken to guard against such contingencies-

{Stegglr.',, 1.S63, II W. E. 231 ; 13 W. E. 413).

The undertakers nnist also maintain a sullicient sup[)ly of water for

cleansing sewers, watering tlie streets, and other public purposes ; the

quantity to be so taken, the amount payable tlierefor, and tlic other terms

and conditions to be fixed by agreement, or, in case of disjiuto, by the

insjicictor to be ai)pointed under any local Act relating to the town or

district to be supplied with water under tlie special Act (1847, s. 37; 1847,

8. 3). I'rior to the appointment of such officer, tlic Sheriff is to adjust any

sucli differences (1847, s. 37). A snjijily to a workhouse is not within this

section, as being for a "public purpose" {Liskcard Union, 1881, 7 Q. B. D. 505).
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Fire-Plugs.—The undertakers, under sanction of certain penalties (1847,

s. 43), must, at the request of the town authorities, affix fire-plugs for the

purpose of extinguishing fires at proper and convenient places in the m ater

mains (1847, ss. o8, 30), and maintain them in an efficient state of repair.

These must also be provided, at the request of owners and occupiers of works
and manufactories, in any street in which a water pipe belonging to the

undertakers is laid (1847, s. 41). For the incidence of the expenses where
the exi.-sting pipe is of insufficient capacity to carry the necessary fire-plugs,

see Reg. v. Wells Water Co., 188G, 55 L. T. 188. No charge is exigible

for the use of water taken for the purpose of extinguishing fires (1847, s. 42).

The cost of fixing and repairing the fire-plugs is to be defrayed by the town
authorities, or the owners and occupiers making the request (1847, ss. 40,

41). The obligation to pay these expenses attaches only to those who made
the request. Accordingly, liability for these may in certain cases be

avoided, where sought to be enforced against statutoiy successors (see Grand
Junction Waterworks Co., [1894] 2 Q. B, 735). A breach of duty under
these sections, though it may render the undertakers liable to the penalties

provided by sec. 43, does not necessarily carry with it liability for

damages consequent upon such breach. So, where a person brought an
action of damages against the undertakers for not keeping their pipes

charged with water as required by the Act, whereby his premises, which
were situated within the limits of the undertake! s' Act, were burnt down, it

was held that the mere fact that the breach of the statutory duty by the

•undertakers had caused damage vested no right of action against the

undertakers in the person suffering {Atkinson, 1877, 2 Ex. D. 441 ; see also

Campbell, 1872, 26 L. T. 475). As to the liability uf the undertakers for

personal injuries to a member of the public caused by tripping over a

fire-plug, which, owing to the wearing away of the road surface, was not

standing Hush with the load, see Moore, 1886, 17 Q. B. D. 402 ; see also

Bayley,\8Q0, 6 H. & N. 241.

Gommunieation Fijjes ; Laid hy Undertakers.—In the case of houses

under a certain value, and upon payment or tender of the water-rate, com-
munication pipes shall be laid down and kept in repair by the undertakers

at the request of the owner, or of tlie occupier with sucii owner's consent

-(see 54 & 55 Vict, c. 52, s. 3 ; 60 & 61 Vict. c. 38, s. 132), and the occupier

;shall thereupon be entitled to have a sufficient supply of water for domestic
purposes (1847, s. 44). Penalties upon failure to supply a person entitled

are provided by sec. 43 (;^ee Kijffin, [1896] 1 Q. B. 446). The company
cannot refuse to supply water to a tenant in respect that arrears due by a

former tenant are still unpaid {Sheffield Waterworks Co., 1879, 4 C. P. 1).

410). The undertakers are entitled to charge reasonable annual rent for

such communication pipes, to be settled by the inspector (see 1847, s. 3),

or, prior to tlie appoiniment of such officer, by the Sheriff (1847, s. 44).

This rent is to be additional to, anel recoverable in the same manner
as the ordinary water-rates (see 1847, ss. 68 &eq.). Power is conferred

upon the undertakers, in the event of the occujiier refusing to pay for

the water supplied, or, if the house be unoccupied for a year, to demand
from the owner payment of the principal sum invested by them in

providing and laying down communication pipes, and, in default t.f

payment, to remove these; the balance due after deduction of the value

of the pipes, the arrears of the annual rent, and costs, being recoverable

from the owner or occupier, but being limited in the case of the latter to

the amount of rent due by the occupier to the owner (1847, s. 46). On the

other hand, power is given to the owner to purchase up the undertakers'

interest, and to redeem the annual payment in re?pect of such pipes, by
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paying to tliein tlie iuitial cost of providing the pipes, together with any
arrears of rent that may be due (1847, s. 47).

Communication Pipes ; Laid hy Inhabitants.—Owners or occupiers within

the district may, upon giving notice, themsflves hiy service pipes of a

certain bore (1847, s, 50) to the pipes of the undertakers upon payment or

tendering payment of the water-rate (1847, s. 48); the work to be executed

under the superintendence of the surveyor or other ofticer appointed by the

undertakers (1847, s. 49). Such pipes may after due notice be removed,
compensation being made for any injury or damage so caused to the works
(1847, s. 51). Power is given to tlie inhabitants to break up pavements
and open drains for the purpose of hiying service pipes (1847, s. 52), under
similar restrictions and conditions as are applicable to the exercise of such

powers by the undertakers themselves (see 1847, ss. 28 seq.). No liability

attaches to the undertakers in connection with the execution of tliese

works by an occupier. As to the hitter's liability for damage resulting from
non-reinstatement of the road and pavensent, see Glover, 1868, 17 L. T.

475. On the other band, these sections seem only to give the householder

powers to break up for the purpose of laying down and removing communi-
cation pipes, but no power to break up for the purpose of repairing. In the

case of damage resulting from the execution of repair works, liability would
appear to lie upon the undertakers, as being the persons vested with the

statutory powers {Chapnan, [1894] 2 Q. B. 599 ; Strute, 1889, 53 J. P. 424).

Upon such pipes being laid, and the water-rate paid or tendered, the under-

takers are bound to supjjly the owners or occupiers with a sufficient supply for

domestic purposes (1847, s. 53 ; see Sheffield Watcncorlcs Co., 1879, 4 C. P. I).

410). This does not include a supply for cattle, or for horses, or the washing
of carriages kept for sale or hire {Basly, 1858, E. B. & E. 17G), or a supi>ly

for any trade or manufacture, watering of gardens (see Bristol Watcncorlcs

Co., 1885, 15 Q. B. D. 037), and so forth (18G3, s. 12 ; see also s. 18).

Protection ajainst JFaste or Misuse of Water.—There are a number of

minute provisions against waste. Where the water is not under constant

pressure, cistern and ball-cocks aie to be provided and kept in repair by the

parties supplied (1847, ss. 54, 55, 56; 1863, s. 17; see Ward, 1890, 24

Q. B. D. 3."»4 ; for the construction of the latter section, see Kay, J.,

Chapman, [1894] 2 Q. B. 599, at 606). As to supply by meters, see 1863,

ss. 14, 15.

The application of water su])]ilied to other than domestic purposes, or

to purposes other than those aullioiised, is prohibited (1863, ss. 18, 19;
JVilUains, 1897, 14 T. L. K. IS). I'liiid parties are not to be supplied by
househohlers (1847, s. 58), nor is water to be taken or abstracted by third

parties from the undertakers' works (1847, s. 59; 1863, s. 20 ; see Picrey,

1881, 45 L T. 477; Hildrcth, 1860, 8 C. B. N. S. 587). Penalties are

provided in such cases, or for wilful or negligent injury to pipes, or waste

of water (1847, ss. 58, 50, 60 ; 1863, s. 18).

Foulinrf of Water.—'J'liis is stiictly prohibited under penalties. Batliing,

washing, throwing polluting matter, washing of clothes, wixjI, skins (see

Dumfries Watcrirorks Commissioners, 1874, 1 Pi. 075), or the emitting of

sewage, drain, oi' other foul water into any stream, reservoir, aqueduct, or

other waterworks belonging to the undertakers are si'ecially inhibited

(1847, ."?. 61). Special provision is also made against tiie disciiarge of

substances produced in g;is works (see 1847, ss. 62 .sry.).

Al*.MlNI.STKATIOX.

Administrative J>udij.—The administrative Ijody is tiie undertakers as

defined iu 1847, s. 2.
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Profits.—The profits of the undertaking are suhject to certain limitations

(1847, s. 75), the excess of profits being applied to the foi'mation of a reserve

fund (1847, s. 7G), and, subsequent to the satisfaction of this purpose, to any

general purpose of the undertaking (1847, s. 78). The Sheriff may, upon
the petition of two or more ratepayers, order inquiry into the condition of

the concern, and wliere the purposes above mentioned have been satisfied,

any excess of profits is to be applied in a rateable reduction of the water

rates (1847, s. 80).

The reserve fund may be drawn upon (1) to make up any deficiency

in the annual profits (1847, s. 79), or (2) to meet any extraordinary claim,

certified as such by the Sheriff (1847, s. 77).

These provisions as to profits are excepted in the cl.iuse incorporating

the Waterworks Act of 1847 with the Public Health Acts (see 54 & 55

Vict. c. 52, s. 3 ; 60 & 61 Vict. c. 38, s. 132).

Accounts.—Annual accounts in abstract of the receipts and expenditure

are to be made up by the undertakers, and a copy sent to the Sheriff of the

county in which the waterworks are situated, in whose office it shall lie for

inspection (1847, s. 73).

Payment and Recovery of Water-Rates.—These are payable quarterly in

advance (1817, s. 70), and are payable and recoverable from the party

requiring, receiving, or using the water, according to the aunual value of the

premises (1847, s. 68). The liability is a personal liability, and the under-

takers have no lien for arrears {Sheffield Watericorks Co., 1879, 4 C. P. D. 410).

Any dispute arising as to the annual value is to be determined by two
justices. This determination is a condition precedent to action for the rates-

at the instance of the undertakers (iVctv River Co, 1875, 10 C. P. 442; see

also Lea, 1885, 16 Q. B. D. 18 ; Colne Valley Water Co., 1884, 50 L. T. 617),

or to the right of the occupier to sue the undertakers for cutting off" the

water and for repayment of excess rates paid {Wliiting, 1884, 1 Ca. & E.

331). But the absence of such determination does not in all cases prevent

the exercise of the jurisdiction of the Court {Hayicard, 1884, 28 Ch. D.

138). For cases upon the construction of "annual value," "rateable

value," and "rent" contained in this statute or in special Acts, and as to

what deductions are permissible in estimating these, see Sheffield Water-

works Co., 1872, L. E. 7 Ex. 409, 8 Ex. 196 ; ^Warrington Waterworks Co.,

1882, 9 Q. B. D. 145; 1883, 9 App. Ca. 49 ; Dolls, 1882, 9 Q. B. D. 151,

10 Q. B. D. 337; see also Smith, 1883, 11 Q. B. D. 195. For the treatment

of an incidental increase of value owing to the licensing of the premises, see

West Midellesex Waterworks Co., 1885, 14 Q. B. D. 529.'

A person removing or giving notice of discontinuance of use must
nevertheless pay the rate up to the next quarter-day (1847, s. 71). This

provision, however, does not warrant the undertakers in charging a full

quarter's rates in respect of an occupation commencing between two quarter-

days. They can in such cases only charge for an amount proportioned to

the period of occupation {East London Waterworks Co., [1894] 1 Q. B. 819).

The owners or receivers of the rents of houses not exceeding £10 in rent

are liable for the payment of the rate instead of the occupiers (1847, s. 72 ;

see Rook, 1859, 7 C. B. N. S. 240). But this gives the undertakers no greater

rights against the owner than they would have had against the occupier.

So, where a house is unoccupied, the owner's liability for rates ceases upon

the quarterly day of payment next after the house becoming vacant {British

Empire Mutual Association Co., 1888, 59 L. T. 321).

The remedies open to the undertakers in the event of non-payment are

cutting off the water (1847, s. 74; see Sheffield Waterworks Co., 1879, 4

C. P. D. 410; see also 1847, ss. 54-57; 1863, s. 16), or recovery of the
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rates and expenses by action before any Court of competent jurisdiction

(1847, s. 74; 1863, s. 21). Where such rates and expenses are below £20,

the provisions of the Eailways Clauses Consolidation (Scotland) Act (8 & 9

Vict. c. 33, ss. 132 seq.) are incorporated for the purpose of their recovery.

As to how far a demand for the rates is necessary before application to the

justices, see East London Watcncorks Co., [1895] 1 Q. B 55.

The recovery of damages is regulated by the same statute (1847, s. 85 ;

1867, s. 2).

In addition to the general code contained in the foregoing statutes,

farther provision has been made for facilitating the obtaining of powers for

the construction of waterworks and the supply of water by the Gas and

Water Works Facilities Act, 1870 (33 & 34 Vict. c. 70; see also the

amending Act of 1873, 36 & 37 Vict. c. 89).

Application of the Act of 1870.—The Act applies where powers are

required to construct or maintain and continue waterworks and to supply

water in any "district" (1870, s. 2) in which there is not an existing

company, corporation, body of commissions s, or person empowered by Act

of Parliament to construct such works and to supply water (1870, s. 3 (2))

;

to raise additional capital for such purposes (1870, s. 3 (3)); or to enable

two or more existing water companies to amalgamate (1870, s. 3 (5)).

The facilities afforded by the Act may be taken advantage of by any

existing company deriving its powers from Act of Parliament (1870, s. 3).

Provisional Orders and Procedure.—The machinery ]a'Ovided by the

statute is the obtaining of a provisional order authorising the "under-

taking " within a certain district by any company, companies, or person

(1870, s. 4). The consent of the local authority (1870, s. 2 ; see Sched. A>
to the construction of the works is neces^sary, unless tlie Board of Trade,

such consent having been refused, expressly dispense with its absence (1870,

s- 4).

The procedure to be followed in obtaining the provisional order i&

minutely detailed (1870, s. 5 ; Sched. B, Part i. ii. iii. ; see also 1873,

s. 14), and it provides for notice of the intended application to the existing:

water companies within the district to which the proposed application refers,

and for notice to the owners and occupiers of mills or other works situated

upon any stream from which it is proposed to abstract water. The Boaid

of Trade considers the application and any objections lodged within a time.

to be by them ayipointed (1870, s. 6). As regards iiuiuirics to be held by

the Board for this purpose, see 1873, s. 13. If satisfied of the expediency

of so doing, and tlie regularity of the procedure, tlie Board may settle and

make a provisional order (1870, s. 7), which, however, shall not contain any

I)rovision empowering the acquisition of lands by the undertakers otherwise-

than by agreement, or, even under agreement, beyond a limited extent

(1870, s. 7). Tlie costs connected with the application and the preparatioiL

and making of the ])rovisional order are payable l)y the undertakers.

After being settled by the Board of Trade, the provisional order must be

published (1870, s. 8; Sched. 15, Part iv.), and thereafter be introduced to-

Parliament l)y tlie Board for an Act of contirmalion (1870, s. 9). Provision

is made for the compearance of objectors at this stage. T'litil so confirmed,.

tlie provisional order has no operation (1870, 8. 9). Tlie order may be from,

time to time revoked, amended, or varied by sul)sequent order, to be

similarly applied for, made, and confirmed (1873, s. 12).

Except in so far as expressly varied, tlie provisions of the Waterwork.'v

Clauses Acts of 1847 and l.S6:5,and also of tlie Lands Clauses Act (see 1870,.

8. 2), excluding, however, those provisions of the latter Act which relate ti>
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compulsory purchase and entry upon lands, are to be held as incorporated

in such provisional order.

The powers conferred by the provisional order shall cease to be exercised

at the expiration of certain prescribed times if the works liave not tlien

been commenced or completed ; unless these times shall be prorogated by
the direction of the Board of Trade (1870, s. 11) ; and such powers are to be
read as subject to the provisions of any general Act subsequently passed

(1870, s. 13).

The provisions of the Waterworks Clauses Acts of 1847 and 1863 are

with certain limitations incorporated with the Public Health (Scotland) Act,

1891 (54 & 55 Vict. c. 52, s. 3), and Public Health (Scotland) Act, 1897
(60 & 61 Vict. c. 38, s. 132). See Public Health.

As to loans of public money to sanitary or local authorities for the

purpose of constructimr and carrying on waterworks, see Public AVorks
Loans Act, 1875 (38 & 39 Vict. c. 89, s. 9, Sched. I).

Weights and IVIeasurcs.

A. Standard Weights and Measures.

The Weights and Measures Acts, 1878 (41 & 42 Vict. c. 49), and 1889

(52 & 53 Vict. c. 21), and the Weiglits and Measures (Metric System) Act,

1897 (60 & 61 Vict. c. 46), constitute the existing law on this subject.

These statutes supersede the previous statutes—in particular, the Statute

5 Geo. IV. c. 74, which first introduced a uniform system in 1824.

Apart from metric weights and measures, which we shall mention later

on, there are two imperial standards from which all weights and measures

are derived, namely^, the yard, or standard of length, and the pound, or

standard of weiijlit.o
The yard, or unit or standard measure of extension, is the distance,

measured under certain conditions, between two marked points on a bronze

bar deposited in the Standards Department of the Board of Trade. From
it all other measures of extension, whether linear, superficial, or solid,—and
whether multiples or aliquot parts,—are ascertained, such as tlie inch, the

acre, a cubic foot, etc. (Act 1878, ss. 10, 11, 12).

The pound, or unit or standard measure of weight, is the weight in vacuo

of a platinum weight, also deposited at the Board of Trade. All weights

legally in use, whether multiples or aliquot parts, are derived from it.

Thus one-seven-thousandth part of a pound is one grain. One hundred
and twelve pounds are one hundredweight (Act 1878, s?. 13, 14). Again,

all weights derived from the standard pound are avoirdupois, and, with the

two following exceptions, no other weights can be used, namely^ (1) Troy
weight can be used for the sale of gold and silver and articles made thereof;

(2) Apothecaries' weight may be used for the sale of drugs when sold by
retail (Act 1878, s. 20).

Tlie gallon, or unit or standard measure of capacity, is derived from
the pound. It is a vessel containing ten imperial pounds weight of distilled

water, weighed under certain conditions. The gallon is thus not an inde-

pendent standard, but is derived from the standard of weight. It is declared

to be the measure of capacity^ as well for liquids as for dry goods, and all

other measures of capacity are either multiples or aliquot parts of it. Thus,

in liquids, a fourth part of a gallon is a quart ; an eighth part is a pint.

In dry measure, two gallons are a peck, eight gallons are a bushel, eight

bushels are a c[uarter, and thirty-six bushels are a chaldron (Act 1878,

s. 15). Again, liars prices are to be struck by the imperial ([uarter (/Z)., s. 71).
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The busliel for goods formerly sold by " heaped " measure is defined, and

provision is made regarding " heaping" (ih., ss. 16, 17).

Weights and measures made from these standards are called imperial

weights'' and measures (Act 1878, s. 1). The statute further declared

that' a unih.rm sy>teni was to be introduced {ib., s. 3); that the use of

all local and customary weights and measures is prohibited; that every

contract in which weights and measures are refened to shall mean imperial

weights and measures, otherwise it shall be void—in addition to winch the

parties so contracting shall be fined (ib., s. 19). The actual weights and

measures that can be used cannot be stated here. They are those set forth

in the Schedules I. and II. of the Act, and sucli others as the Boar(I of

Trade has from time to time sanctioned {ik, s. 8). It should be borne m mmd
that though all contracts have to be made in terms of multiples or ali(iuot

parts of the standards, yet the actual sul ject of the contract—for instance,

the thing sold—can only be weighed or measured in weights or measures

mentiorred in the Act or made by the Board ol Tiadc : for no oi:e is allowed

to make a weigiit or measure. A vessel, however, not intended to be a

measure can be lawfully used {ib., s. 22). Again, although this Act did

not sanction the use of the metric system of weights and measures in

making contracts, or allow naetric wei-hts and measures to be used, it yet

provided that a contract should not be void if expressed in terms of the

metric system, or decimal divisions of the standards, and gave in Sched. III.

a list of metric weights and measures, and their ecj^uivaleuts in imperial

weights and measures {ib., s. 21).

The remaining clauses of this statute deal chiefly with the rules

regulating the administration of the Act.

The Weights ami iMeasures Act, 1889, besides, among other tilings,

regulating the sale of coal (ss. 20-31) and biead (s. 32), empowered the

Board of Trade to make new denominations of standards, derived either

from the imperial standards or other standards, for the measurement of

electricity, temperature, pressure, or gravities (s. G).

Finally, the Weights and IMeasures (Metric System) Act, 1897, intro-

duced an"'important change. It sanctioned the use of the metric system

(s. 1); and in order that there should be metric weights and measures m
use, it provided that metric standards should be made from the iridic

platinum linear standard metre and tiie iridio platinum standard kilogram

111 the possession of the Board of Trade (s. 2).

The weights and measures, accordingly, which can now be used are—
_

(1) Tlio.se derived from the pound, yard, and gallon, which are given lu

Schedule II. of the Act of 1878.

(2) Such others as are made from time to time by the Board of Trade

in terms of the powers conferred upon them by sec. 8.

(3) Troy and apothecaries' weights, to the extent permitted in sec. 20.

(4) Measures for the nuasuremcnt of electricity, temperature, pressure,

or gravities made under the lowers contained in Act of 1880, s. 0.

(;')) Metric weights and measures made under the authority of the

Act of 1897.

All contracts in which something is to be ])erfoimed, sold, or done by

weight or measure must be in terms of one of the above-mentioned weights

or measures; ami tlu; ])ossession even of false weights and measures, it

kept for use, is a punishable ollence (s. 24 ;
cf. Jlood, 15 B. (J. C.) 4) But

when there is no reference to weights or measures, the statutes do not

apply—as, for instance, in the case of things sold by price. Thus it ha3

been held that the ."ale of a glass of whi>ky was a sale not by measure

but by price {Crauj, 1883, 10 B. (J. C.) 51), and the use of an unstamped
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measure for measuring it did not render tlie sale illegal (Boss, 1886, 13 1*.

(J. C.) 73). The statutes apply to contracts in which something is to bo

performed, sold, or done, and not to all contracts. Accordingly, a clause in

a lease whereby the rent was to be paid at so much a cheese weighed by

a local weight was sustained (Miller, 1860, 22 D. 660).

Again, these statutes apply to the United Kinodom. In the case of

contracts made in foreign countries and our colonies, or in this country

when they are to be performed abroad, the presumption is that the weights

and measures are intended to be those in use at the place where the contract

is to be performed (B. P. 91).

B. Scottish Weights and Measures.

Article XVII. of the Treaty of Union in 1707 enacted that the same

weights and measures shall be used throughout the United Kingdom as aie

now established in England, etc. Copies of the English standards were

directed to be sent to Scotland. This was done, but for a long time Scottish

w^eiglits and measures continued to be used. These weights and measuies

have, however, almost now disappeared from use ; and as they were different

in weight, capacity, or length, even when they had the same names as the

English equivalents, it is probably a great advantage. Lists of them, with

the British equivalent, are given in Swinton, Wciglits and Measures in

Scotland ; and there are said to be forty Scots Acts on this subject. The

"Act anent Setting of Measures and Weights, 19th Eeb. 1618," gives the

ancient standards—

•

(1) The unit of linear measure was the elne or ell, thirty-seven inches

in length. The Standard ell was committed for sale keeping to the city of

Edinburgh.

(2) The unit of weight was the French Troye stone in the possession

of the burgh of Lanark. One-sixteenth part of it was a pound. One-

sixteenth part of a pound was an ounce.

(3) The unit of the measure of capacity for liquids was the Stirling jug,

or pint, in the possession of that town. It was found to contain three

pounds and seven ounces of French Troye weight of clear running water

of tlie Water of Leith. One-fourth part was a mutchkin. Two pints were

a quart. Four quarts were a gallon. This gallon was slightly more than

three times the size of an impeiial gallon.

(4) The unit of capacity for dry goods was tlie Linlithgow firlot in the

possession of that town. It was of two sizes

—

(a) Firlot for wheat, containing twenty-one pints and one mutchkin as

measured from the Stirling jug.

(h) Firlot for malt, barley, and oats, containing thirty-one pints.

Of this measure, four firlots made one boll, and sixteen bolls made one

chalder. Converting a chalder, we find that a chalder raised from the wheat

firlot scale equals eiglit imperial quarters, and a chalder raised from the

barley firlot scale equals 11-65 imperial quarters (see Swinton, supra).

Whales.—Strictly, whales cast ashore which exceed six-power

draught belong to the Crown (Leejes Forestarnm, s. 1 7). In practice, however,

it is only when they are of much larger size that they become the property

of the Crown, or of the Admiral, who is Her Majesty's donatory. Whales

of smaller size which are cast ashore appear to belong to the person who
first secures them. In the Shetland Islands smaller whales belong half to

the proprietor of the lands on which they are thrown, and half to those

who are instrumental in catching them (Stove, 1831, 9 S. 633 ; see also Bruce,
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1890, 17 E. 1000). As to the ownership of whales captured in whale-

fishinc', see Ld. Westbiiry in Sutter, 1862, 4 Macq. 355.

[Stair, ii. 1, s. 5 ; Ersk. ii. 1, s. 10; Bell, Prin. s. 1289.]

Wharfinger.—See Hiring (vi. 217).

Whipping".— 1. ^t Common Law.—A father has, at common law,

power to i)unis]i liis child, with the object of maintaining his parental

authority. This chastisement, liowever, must be moderate in character, and
must be such as is " conducive to the well-being of the child, and corrective

of its faults " (Fraser, P. & C. 72 ; Stair, i. 5. 6 ; Ersk. i. 6. 53).

At common law a master is entitled to inflict personal chastisement on

his apprentice (Ersk. i. 7. 62 ;
Forhes, 1708, 4 Br. Sup. 708 ; Fraser, Master

and Servant, 125, 363). But he must do so with moderation. Any gross

excess on the part of the master in chastising his apprentice would justify

the latter in leaving his master's service, and the master would be subjected

in damages {Aihnan, 1665, M. 12311 ; Anonymous, 2 Br. Sup. 520 ; Watson,

1698, 4 Br. Sup. 420 ; Smart, 1794, Hume's Dec. 18 ; The Agincourt, 1824,

1 Hag. Adm. 273 (Ld. Stowell) ; Gunn, 1835, 13 S. 1143 (Ld. Meadow-
bank) ; Chcrrie, 1837, 1 Jur. 191 ; Halliiccll, 1878, 38 L. T. N". S. 176).

The master of a ship is, at common law, entitled to inilict personal

chastisement on seamen who are guilty of gross breach of duty (Lamb, 1831,

1 Cr. & J. 291); but he must do so with moderation (The Puckers, 1801, 4
Eob. 73; The Frederick, 1823, 1 Hag. 216; The Agincourt, 1824, 1 Hag.

271 ; Pcckie, 1842, 5 D. 368 ; Fraser, Master and Servant, 476).

It was at one time competent, at common law, for judges both of the

supreme and inferior Courts to sentence persons of all ages who had been

convicted of crime to l)e whipped or scourged (Hume, ii. 149-152). This

common law power, so far as adults are concerned, has been greatly curtailed

if not entirely abrogated by the Act 25 Vict. c. 18, s. 2, which provides that

in Scotland no offender above sixteen years of age shall be whipped for

theft, or for crime committed against person or property (see Stevenson,

1878, 4 Coup. 76).

2. By Statute.—By the Act 5 & 6 Vict. c. 61, s. 2, it is provided that

any person convicted of discharging firearms at, or throwing or using any
offensive matter or weapon with intent to injure or alarm the Queen, may
be sentenced to penal servitude or imprisonment, and during the imprison-

ment to be publicly or privately wliipped, as often and in tlic manner and
form which tlie Court shall direct, not exceeding thrice.

By the Prisons (Scotland) Act, 1860, 23 & 24 A^ict. c. 105, it is provided

(s. 74) that in every case where it is competent for any judge or magistrate

to award sentence of imprisonment, or of fine with tlio alternative of

imi)risonment, it shall be lawful for such judge or magistrate, in the case of

any juvenile ollenckir, being a male, whose age in the o])inion of such judge

or magistrate shall not exceed fourteen years, to adjudge such ol'iender,

instead of impiisonment, or of imprisonment and hard hibour, or in addition

to imprisonment, or imprisonment and hard labour, to be punished by private

whipping, in such manner and according to such regulations as have been

or shall Ije made l)y the Lord Advocate of Scotlaml in that behalf, and
approved by one of IFer ]\L'ijesty's Principal Secretaries of State.

I>y the Act 25 Vift. c. 18, it is provided (s. 1) that where tlie punisliment

of wiii[t[»ing is awarded for any offence by order of one or more justice or

justices, made in exercise of his or tlieir ]»ower of summary conviction, or

in Scotland l^y the Court of Justiciary, or by any Slieriff or magistrate, the

order, sentence, or conviction awarding sucli ]iunishinent shall specify the
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number of strokes to be inflicted, and tlie inslnnnent to be used in the

infliction of them, and, in the case of an offender wliose age does not exceed

fourteen years, tlie number of strokes inflicted shall not exceed twelve, and

the instrument used shall be a birch rod. No offender (s. 2) shall be

whipped more than once for the same offence.

The Criminal Law Amendment Act, 1885 (48 & 49 Vict. c. 69), provides

(s. 4) that, if the age of a person convicted of defllement of a girl under

thirteen years does not exceed sixteen years, the Court may, instead of

sentencing him to any term of imprisonment, order him to be whipped

as prescribed by the Act 25 Vict. c. 18, and the said Act shall apply, so

far as circumstances admit, as if the oliender had been convicted in manner

in that Act mentioned ; and if, having regard to his age and all the circum-

stances of the case, it should appear expedient, the Court may, in addition

to the sentence of whipping, order him to be sent to a certified reformatory

school, and to be there detained for a period of noi less than two years and

not more than five years.

riogn;ing is permitted in the Navy, except in the case of officers, under

sec. 53l;il) of the Naval Discipline Act, 18GG (29 & 30 Vict.c. 109). Petty

or non-commissioned officers can be flogged only for nmtiny, and the

maximum sentence is forty-eight lashes.

Flogging of persons under military law for breaches of discipline is

now prohibited (44 & 45 Vict. c. 58, s. 44), except when such persons are in

a military prison under sentence (44 & 45 Vict. c. 58, s. 133 (2); Military

Prison Eules, 1880 aud 1881, St. P. & 0., Pev., I. 52).

Whitebonnet.—See Puffee.

Widow.—See Jus RELICTS ; Terce.

Wife.—See Married Woman.

Wild Birds.—See Birds (Wild) Protection Act.

Wild Duck-—These are mentioned as objects of protection in some

of the old Scottish statutes, as, for example, 1474, c. 15 or c. 59, which

prohibit the taking of their eggs. They are not covered by either the

Nio-ht Poaching Act or the Poaching Prevention Act ; but they come

under the Day Trespass Act and the Wild Birds Protection Acts of 1880

and 1894.

\^il|,—The word "Will" is not, properly speaking, a technical law

term in Scotland, but it is popularly and conveniently employed, and is

used in various statutes, to denote all those writings or documents which

a man executes in anticipation of death for regulating the disposal and

administration of his means and estate, or of part of his means and estate,

and for appointing tutors and curators to .such of his beneficiaries or of

his children as may be left in pupillarity or in minority.

A person has a right to dispose of all his property, and to say how it

shall be dealt with after his death, witliin the rules of law. A more

technical generic term for these written expressions of will, in the law of

Scotland, is a settlement or "deed of settlement," which just means the

way in which a man settles the disposition of his property after his death.

It is proper to notice here an important alteration made in the law

reo-ardino- mortis causa deeds by the Titles to Land Consolidation Act of
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18G8 (31 & 32 Vict. c. 101), which applies to the testamentary writiiifrs of
every testator who survived the 31st of December 1868.

By the Law of ScotLmd before that date, it was not possible to bequeath
Scottish heritage in a will or testament. Heritage could only be trans-
ferred by a deed containing words of cle i^rcvscnti disposition, and the use
of the word "dispone" was essential (KirkpatincJc, 1873, 11 M. 551; 1874,
1 E. (H. L.) 37). Even a deed executed abroad, and professing to deal with
Scottish heritage, failed of its object unless it contained a dc prccscntl

disposition.

This was altered by the 20th section of tlie Act above referred to,

which enacts that from and after the 31st of December 1868 it shall be
competent to any owner of lauds to settle the succession to the same, in the
event of his death, not only by conveyances cle prccsentl according to the
existing law and practice, but likewise by testamentary or mortis causa
deeds or writings, and no testamentary or mortis causa deed or writino-

purporting to convey or bequeath lands which shall have been granted by
any person alive at the commencement of this Act, or which shall be granted
by any person after the commencement of this Act, shall be held to be
invalid as a settlement of the lands to which such deed or writing applies
on the ground that dc jnxcscnti words have not been used. Where such
deed contains, with reference to lands, any word or words which would, if

used in a will or testament with reference to moveables, be suflicient to
confer upon the executor of the grantor, or upon the grantee or legatee of
such moveables, a right to claim and receive the same, it is to be taken to
be equivalent to a general disposition of the lands, and creates an obligation
upon the heir to make up titles to the lands, and convey the same to the
grantee ; or the grantee may make up his title as if the deed had been a
general disposition in his favour. By sec. 46 of the Conveyancing Act,
1874 (37 & 38 Vict. c. 94), provision is made for trustees or executors
completing titles when there is no direct conveyance to them.

The effect of this enactment is that it is no longer a question of techni-
cality, but of common construction, whether a mojiis causa deed embraces
heritage or not. A bequest of heritage and a bequest of moveables are
now in precisely the same position as regards formality of conveyance. No
particular words are needed; and if the deed, taken as a whole, clearly
imports an intention to convey heritage, when neutral or equivocal words
are used the intention will be determined from the context ( Wallaces Exrs
1895, 23 E. 142

;
Grant, 1893, 20 E. 404; Ilardijs Trs., 1871, 9 M. 736;

ritcairn, 1870, 8 M. 004; Edmond, 1873, 11 M. 348; M'Zeod's Trs., 1875,
2 E. 481; Urquhart, 1879, 6 E. 1026; ConneVs Trs., 1872, 10 M. 627;
IlohUs Trs., 1872, 10 AI. 692 ; Studd, 1883, 10 E. (H. L.) 53; Oag's Curator,
1885, 12 E. 1162; Aim's Tr., 1880, 8 E. 294; Forsyth, 1887, 15 E. 172;
Camjilrll, 1887, 15 E. 103). Any probative writing which expresses a
person's concluded intention witli regard to the disposal of his estate will
accordingly now be suflicient to regulate the succession both to heritage
^nd to moveables.

A will executed abroad according to the forms of tlie country where
it i.s made will convey Scotch heritage (Connel's Trs., 1872, 10 M. 027;
18G8, s. 20; 1874,8.51).

Another distinction whi(;h used to exist between mortis causa disi)Osi-

tions of heritage and testamentary dispositions of moveables, was tiiat in
the case of heritage a deed was liable to be reduced c.c capitc Iccli at the
instance of the lieir. Eeductions on the head of " deathbed " {q.v.) were
abolished by 34 & 35 Vict. c. 81, as far as regards tlic estates of persons
dying after IGth August 1871, but deathbed may still be a good ground
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of reduction of dispositions granted by persons who died before that date

(see Gray, 1872, 10 M. 854; Thain, 1891, 18 E. 1196).

Who can make a Will.

The law of Scotland allows perfect freedom of bequest. Any person of

full age, and not subject to legal or natural incapacity, can dispose as he

iikes of his property, subject to the rights which the law confers upon

spouses and children over the estates of the parents, and subject, of course,

to any obligation which the grantor enters into during life, and which has

raised up claims of debt against the estate.

It is needless in this article to do more than refer to these restrictions

in the interest of the family, which are fully treated of elsewhere. They

are, in the case of the husband's estate, terce, and jus relictce and legitim

;

in the case of a wife's estate. Courtesy, and the rights analogous to jus

relidce and legitim, introduced by the Married Women's Property Act

of 1881.

A married woman of full age can make a settlement of her property,

whether heritable or moveable, without the consent of her husband, whether

the right of administration is excluded or not (Ersk. i. 6. 28).

Pupils, that is to say, males under fourteen years of age, or females

under twelve, are incapable of acting or even of consenting (Ersk. i. 7. 14),

^nd consequently cannot make wills.

Minors, that is, males under twenty-one but above fourteen, or females

under twenty-one but above twelve, can dispose by will of moveable

-estate, and that without any consent. They may dispose of moveable

property belonging to them as a surrogatum for heritage {Broivns Tr., 1897,

24 Pt. 962). They cannot grant a mortis causa deed relating to heritage,

though if they sell heritage they can dispose of the price by will. It

has been said that the inability to dispose of heritage does not extend to

things which are heritable merely dcstinatione, e.g. to stones prej^ared for

building a house, because presumption in such cases must yield to proof

{Brand's Trs., 1874, 2 E. 258). This case was reversed in the House of

Lords, 1876, 3 E. (H. L.) 16, but on grounds which do not seem to affect

Ld. Gifford's remarks.

An interdicted person can dispose of his estate by mortis causa deed.

without the consent of his interdictors {Mansfield, 1841, 3 D. 1103; Gray,

1751, 5 Pro. Supp. 790).

Insane persons cannot grant valid deeds except during lucid intervals.

The presumption of law is in favour of sanity, unless the person whose deed

is in question has been cognosced insane, in which case the presumption is

shifted {Lindsay, 1843, 5 D. 1194). Insanity does not, as matter of law,

constitute incapacity to test. It is evidence of incapacity more or less

conclusive, according to the extent to which it has affected the mental

operations of the testator. The reasonable nature of the deed is an important

element {Nisbcfs Trs., 1871, 9 M. 937; Ballajityne, 1S8Q, 13 E. 652; see

Hopes Trs., 1898, L. E., 1899, A. C. 1).

To make a good will a man must be a free agent. Pressure of whatever

character, whether acting on the fears or the hopes, if so exerted as to

overpower the volition without convincing the judgment, is a species of

restraint under which no valid will can be made (Sir J. P. Wilde in Rail,

1868, L. E. 1 P. & D. 481).

Until the Act 6 Will. iv. c. 22 was passed, an illegitimate person, unless

he had lawful issue, could not dispose of his estate by testament, but by that

Act this disability was removed.
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FoEM OF Mortis causa Deeds.

The forms prescribed by the law of Scotlaud for the attestation of wills

are the forms prescribed for the attestation of all written instruments.

We have no statutory rules peculiar to wills. All the rules regarding

the attestation of written instruments with us are equally applicable to

testamentary writings and to deeds inter vivos.

If additional formalities are prescribed for himself by a testator, they

have to be attended to. Thus, in Nasmyth, 1821, 1 S. App. 65, where a

testator made a holograph will and concluded it with the words, "In

testimony of this being my last will and testament I hereto set my hand

and seal," it was held that cutting off the seal operated revocation of

the will.

A will must be in wilting. Though a nuncupative legacy is good up

to one hundred pounds Scots, a verbal will is inadmissible, either as the

nomination of an executor or to recall a former will.

The law has not made it requisite to the validity of a will that it

should assume any particular form, or be couched in language technically

appropriate to its testamentary character. It is suflicient that the instru-

ment, however irregular in form or inartificial in expression, discloses the

intention of the maker respecting the posthumous destination of his property
;

and if this appear to be tlie nature of its contents, any contrary title or

designation which he may have given to it will be disregarded.

Testamentary effect has been given to writings which to all appearance

were in their inception mere drafts or memoranda, on the principle that

where a testator puts up the writing or memorandum with the principal

will, he may be assumed to be willing that his testamentary intention should

stand on the words there used. But the Court has never gone so far as to

hold that a mere specification of names, and sums of money without words

of gift, would amount to a will (Loicson, 1866, 4 M. 6:31 ; Colvin, 1885, 12 R.

947 ; Waddell's Trs., 1896, 24 E. 189). Tlie requisites, as regards form, of a

testamentary gift were thus summed up by Ld. Pres. Inglis in Colvin

:

—
"The Lord Ordinary says that a testator 'must declare his will in

writing, and it is implied in this statement of the law that he must use

significant words disposing of his estate.' In another part of his note his

Lordship says, ' I think that the testator's intention, if such exists, must take

the form of a proposition of some kind.' If the first statement which I have

quoted means that words of gift nuist contain a verb expressing conveyance

or transference or bequest, I am not prepared to agree with him; and if

by the second statement the Lord Ordinary intends to lay down that a gift

or legacy must take the form of a proposition, or, in other words, of a com-

pleted sentence, I am also not prepared to agree with that statement. I

do not think it matters how inelegant, or how imperfect grammatically, a

te.stator'8 language may be, if it can fairly be construed to mean that he

bequeaths certain sums of money to certain individuals, suflicieutly designed

in the writing itself."

"Nothing can receive probate which was not intended to be a testamentary

act by the testator. He must in a sufficient way manifest his purpose that

it should be a testamentary act. When you have an instrument, in all points

of form, and in all j.oints of substance, on the face of it, testamentary, and

nothing more is needed to obtain confirmatiim of it than proof of the mero

act
;
yet if on the face of the instrument there is something to suggest a

doubt or a question whether it was in point of fact intended by the testator

to be a testamentary act, it is not enough, in order to obtain ].rol)atc or

8. E.—VOL. .\ni. ^^
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confirmation, to establish the merefactum of the handwriting or thesignature

in a case where attestation is not required, but you must do something more :

you must put the Court in possession of some extrinsic circumstances which

will enable the Court to judge whether it was in point of fact a testamentary

deed or not" (Ld. Chan. Selborne in Hamilton, 1882, 9 R (H. L.) 53).

In Ritchie, 1880, 8 E. 101, a letter addressed to a beneficiary was held to

be testamentary {RoW& Trs., 1872, 10 M. 692; Cunningham, 1871,9 M.

713).

There is no positive rule as to the materials with which a will shall

be written ; these are not matters of solenmity ; and whether the document

be written in ink or in pencil, the Court, before sustaining it as a will, must
be satisfied that it is the enixa voluntas of the testator (Arnott, 1872, 11 M.
62; Mair's Trs., 1869, 8 M. 53; Simsom, 1S83, 10 E. 1247). Writing in

pencil is more apt to be considered as deliberative merely ; but if it is truly

testamentary in its nature or terms, being written in pencil will not destroy

its validity. Holograph pencil jottings upon a holograph will, which had

been revoked by the birth of children, were held to be merely deliberative

in Munros Exrs., 1890, 18 E. 122. Unsigned pencil alterations made on a

written will will be presumed to be deliberative merely; but if there is

competent evidence, parole or otherwise, to show that he intended them to

be final, they will receive effect {Lamont, 1887, 14 E. 603).

In order to receive effect, the document or documents containing the

will must contain a completed act, and not merely an intention to do some-

thing at some future date {Munro, 1813, 1 Dow, 437; Maclean, 1861, 23 D.

1099 ; Cunningham, 1871, 9 .M. 713 ; Duguid, 1839, 1 D. 473). To give

directions for the preparation of a will does not import legacies to the

persons to be favoured unless the will is completed (Scott, 1864, 2 M. 613

;

Zowson, 1866, 4 M. 631 ; Forsyth's Trs., 1872, 10 M. 616 ; Whyte, 1881,

8 E. 940; 1882, 9 E. (H. L.) 53). In Maclean the question whether a

document was a memorandum or a completed will was held not proper

for jury trial.

A will once completed, it alone is evidence of the party's intention, and
drafts or instructions for its preparation cannot be looked at {Blair, 1849,

12 D. 97). Except in the case of mutual wills, which partake in some
measure of the nature of contracts, a will takes effect only from the date of

the testator's death. He may revoke it at any time, and a clause declaring

a legacy irrevocable may itself be revoked {DougaWs Trs., 1789, Mor. 15949).

Even delivery of a testamentary writing to a person favoured in it will not

make it irrevocable {Miller, 1826, 4 S. 822). But just as an expressed

intention to make a will will not make one, so the clearest evidence of

intention to revoke will not recall one unless the intention be carried into

action. Thus in Walker, 1825, 4 S. 323, it was proved that a deceased

person had asked his agent to send him his will that he might cancel it.

This was not done, and reduction of the deed was refused.

It is the last will that prevails, but a man's will may be, and often is,

contained in more than one document. The mere fact of making a sub-

sequent will does not work a total revocation of a previous one ; unless

the latter expressly revoke the former, or the two be incapable of standing

together ; for though it be a maxim that no man can die with two testa-

ments, yet any number of instruments, whatever be their relative date, or

in whatever form they may be, so they be all testamentary, may be

admitted to probate, as together containing the last will of the deceased

;

and that although one may be partially inconsistent with another of an
earlier date, the latter instrument will revoke the former as to those parts
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only which are inconsistent. If a number of papers are found bearing to

be testamentary, and you can execute the whole as one testament, you are

bound to do so (Sioddart, 1852, 1 Macq. 163). Accordingly, in that case

seven deeds or writhn'S were held to contain the last will of a deceased

person {Baird, 1856, 18 D. 1246; Grant, 1849, 11 D. 860; Alces, 1861,

23 D. 712 ; Horsbrugli, 1847, 9 D. 329 ;
Black, 1841, 3 D. 522 ; Lows Exrs.,

1873, 11 M. 744). A will may therefore be contained in one or a number

of formally executed deeds ; or in a holograph writing or writings ; or in

a deed, probative or holograph, which adopts or provides for the execution

of writs not formally executed or holograph, and such writs identified in

the manner set forth by the maker of the principal deed.

The Court will not give effect to testaments or codicils which do not

come under some one of'these categories {Maitland's Trs., 1871, 10 M. 79

;

Eanlcine, 1849, 11 D. 543 ; Inglis, 1831, 5 W. & S. 785).

Execution of Will.

Eeference must be made to the article on Execution of Deeds for the

requisites of a probative deed,—but it may be useful to set out what are the

requisites now demanded by our law.

An unsubscribed will is by the law of Scotland a nullity (Bradford,

1884, 11 IL 1135).

A will signed by mark has been held null (Croshie, 1865, 3 M. 870).

A signature written over a tracing made by another is not good {Croshie,

1749, M°or. 16814), but the hand may be supported (KoUe, 1875, 3 E. 74),

but not led (Earkness, 1821, 2 Mur. 558 ; Wilson, 1814, Hume, 923).

A will cannot be signed with a stamp or seal made to represent a

person's signature (Stirling Stuart, 1885, 12 K. 610), but it may be " touched

up " or even illegible (ih.).

A blind man may either sign himself or employ a notary (Barl of Fife,

1823, 1 S. Ap. 498 ; Couts, 1681, Mor. 12601 ; Beid, 1837, 16 S. 273).

Deed Signed with Initial Letters.—It has been decided, in spite of the

provisions of the Acts regulating the subscription of deeds, that where a

deed is signed by the grantor witli his initials only, that the fact that

the initials' are his and were adhibited by him may be proved by witnesses

(Gricrso7i, 1633, Mor. 16802 ; Traquair, 1724, Mor. 16809). It is necessary

to prove both that the deed in question was subscribed by the party, and

that he was in use to subscribe by initials (Ker, 1693, Mor. 16805; Weirs,

22 June 1813, F. C. ; Speirs, 1879, 6 11. 1359; Bin, 18 June 1812, 17

r. C. 394).

By section 40 of the Conveyancing Act, 1874, 37 & 38 Vict. c. 94, every

liolograph writing of a testamentary character is presumed, in the absence

of evidence to the contrary, to be of tlie date it bears. This was an

alteration of the rule by which holograph deeds did not prove their own

date. Tlie presumption may be rebutted by evidence i^ro ut dc jure.

Formal Execution.—1\\ order to render a deed probative by the law of

Scotland, it must

—

1. Vjii subscribed by the grantor at the end; and if it consists of more

than one sheet, also at the foot of each page.

2. It must be signed on the last page by two witnesses wlio either see

the party subscrilie or lioar the signature acknowledged. The witnesses

may bo male or female, but they must be fourteen years old, and subject to

no legal incapacity. They should have no interest in the deed ;
though

that they take legacies under it is not fatal either to the deed or to tlie gift

(Ingram, 1801, Mor. " Writ," App. No. 2 ; Simsons, 1883, 10 1{. 1247).
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o
O. The designation of the witnesses is to be set forth in the testing

daiise, or follow the signature of the witnesses. As to the subscription of

witnesses ex intervallo, see Stewart, 1877, 4 E. 427 ; Tener's Trs., 1879,

G E. 1111; Thomson, 1892, 20 E. 59. Marginal additions, interlineations,

deletions, or erasures should be authenticated by signature or initials.

Holograph deeds do not require witnesses. If they are testamentary, they

are presumed to be of the date they bear ; in the absence of evidence to

the contrary (Act 1874, s. 40). No deed executed after 1st October 1874
{Gardner, 1878, 5 E. (H. L.) 105), subscribed by the maker and bearing to

be attested by two witnesses subscribing, is deemed invalid because of any
informality of execution, but the burden of proving that it was subscribed

by the grantor and by the witnesses lies upon the party using or upholding

it. The proof may be led in any action or proceeding in which it is

founded on or objected to, or in a special application to the Conrt of Session

or the Sheriff within whose jurisdiction the defender in any such application

resides (s. 39; Addison, 1875, 2 E. 457; Smyth, 1876, 3 E. 573; MLaren,
1876, 3 E. 1151; Thomsons Trs., 1878, 16 S. L. E. 67). Ld. Deas said in

M'Zaren :
" I do not tliink the proof competent and requisite under the

statute was intended to be limited to the bare fact that the subscriptions

are genuine. On the contrary, I think that the surrounding facts and
circumstances attending the subscriptions both of the grantor and witnesses

—everything, in short, tending to satisfy the mind of the Court that the

deed was intelligently and deliberately subscribed when in the state in

which it appears when submitted to the Court—may be and ought to be
elicited in the proof." When the Court was asked to declare, further, that

the deed was a valid deed, and entitled to effect according to its legal

import, the Court directed that part of the prayer to be deleted {Addison,

1875, 2 E. 457).

Notarial Execution.—The deed of a person who, from any cause, cannot
write, may, after having been read over to the grantor, be validly executed
by a notary public or justice of the peace subscribing the same for him, in

his presence and by his authority, before two witnesses. In the case of a

deed of a testamentary nature, the parish minister may act for any person
dwelling in his parish. The persons acting for one who cannot write must
have no interest in the deed, and ought to be certified as to the identity

of the person for whom they act.

The docquet, which must be holograph {Henry, 1871, 9 M. 503

;

CamphcU, 1895, 22 E. 443; Irvine, 1892, 19 E. 458), need not actually

conform to the schedule given in the Act {Aitehison's Trs., 1876, 3 E. 388).

The schedule is in the following terms :

—

o

By autliorit)^ of tlie above-named and designed A. B., who declares tliat lie cannot
write, on account of sickness and bodily weakness {or, never having been taught, or,

otherwise as the case may be), I., C. D., notary public (or justice of the peace for the county
of [name itj, or as regards wills or otJicr testamentary ivritings executed by a parish minister
as notary fublic in his own ])arish, minister of the parish of \ixame iif), subscribe these
presents for him, he having authorised me for that purpose, and the same having been
i:)reviously read over to him, all in presence of the witnesses before named and designed,
who subscribe this docquet in testimony of their having heard (or seen) authority given
to me as aforesaid, and heard these presents read over to the said A. B.

The witnesses ought to see the notary or other authorised person
subscribe, and they should sign at the same time as he does. If the

docquet is not holograph, the defect cannot be remedied after the death of

the testator {Campbell, supra). The only privilege that a testamentary
writing now possesses over other deeds is that a minister may act as notary.
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Holograph 'Wills.

A holograph will is gooJ wherever made, and needs no witnesses. It

ought to mention that it is holograph, in which case it is presumed to be

hofocrraph till the contrary is proved (Ersk. iii. 2. 22 ; 1 Bell's Com., 5th ed.,

321 r Turahidl, 1844, G D. 896 ; Eohcrtson, 1844, 7 D. 236 ;
Waddcl, 1845,

7 D. 605 ; Cranston, 1890, 17 R 410). The person founding on a deed

as holograph must prove that it is so, either by the evidence of persons

who saw it written or by evidence as to handwriting which satisfies the

Court (Anderson, 1858, 20 D. 1326; affd. 1858, 3 Macq. 180).

Holograph writings unsigned are presumed to be incomplete.^ Accord-

ino-ly, an'^unsigned holograph will, though containing the maker's name iiv

the "document^ will not receive effect {Dunloji, 1839, 1 D. 912; Shinncr,.

1883, 11 E. 88; Goldie, 1885, 13 E. 138; Pdticreios Trs., 1884, 12 E. 249;:

Russell's Trs., 1883, 11 E. 283). On the other Imnd, in Burnies Trs., 1894,

21 E. 1015, an unsubscribed holograph writing underneath the subscrip---

tion of a holograph settlenrent was held to be part of the settlement-

Ld. Young, who gave the leading opinion in that case, said :
" Whether we?

should give effect to an unsubscribed writing appended to, or prefixed to,

or indorsed upon a holograph will, which is itself subscribed, depends on

circumstances, but I do not think that there is any technical or formal

rule which compels us to reject such an unsubscribed writing."

A writing, to be privileged as holograph, does not require to be entirely

in the handwriting of the maker: it is sufficient if the essential clauses

are in his handwriting ( Ta^^s, 1675, Mor. 16885 ;
Panfon, 1824, 2 S. 632;

A.'s Exr., 1874, 11 S. L. E. 259). In Macdonald, 1890, 18 E. 101, it was;

decided that a printed form filled up by a testator, and signed by him, was^

not a holograph will. Nothing will give the character of holograph to a.

document not wholly in the handwriting of the alleged grantor unless,

either (1) tliere is so much of the material part of it in his handwriting

as sulUciently expresses its scope and makes the rest of it unimportant,

or, (2) by words appended to it over and above his s'gnature, he declares--

expressly or by indubitable implication that he adopts the whole writing.-

as his {Madland's Trs., 1871, 10 M. 79 ; Gavincs Tr., 1883, 10 E. 448).

In M'Mdlan, 1850, 13 D. 187, a mutual will, written by one person

and signed by the others, was held to be his will (Laurie, 1859, 21 J). 240

;

Wilsonc's Trs., 1861, 24 D. 163). Words in the liandwriting of a grantor

clearly adopting what is not in his handwriting will give that the privilege

of a liolograph writ (M'lntyrc, 1 ]\Iar. 1821, F. C). A mere reference
J)y

way of narrative is not equivalent to adoption (Bosicdl, 1852, 14 D. 378
;

Urquhart, 1851, 13 D. 742).

Jidcrlincalions, etc.—Words written on erasure, or marginal additions

or interlineations in holograph writings, if ])roved to lie in the hand-

writing of the maker of the deed, are valid (llvhrrtson, 1844, 7 D. 2:56;

Brown, 1884, II R 821; Grant, 1849. 11 D. 860; Horshrucjh, 1848, 10

L). 824). " A holograph deed depends mainly on the handwriting of the

grantor in wliich it is jiroved or admitted to be. Tlien the ordinary

doctrine of erasure and superinducti(Mi cannot ajiply, for there is no room

to say that the alteration or change was not made by the grantor—on

the contrary, being in his handwriting proves that it was made l)y him
;

so that it stands in the .'^ame .situation as an ordinary deed wlien it lia.s

an express clause mentioning that the alteration was made by the grantor'

(Ld. M'Kcnzie in Bohcrtson, 1844, 7 D. 236; Kemps, 1802, Mor. 16940;

Bruce, 1666, 2 Br. Sup. 427; ^f"^s. of JDundec, 1858, 3 Macrp 134). You
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may, in order to find the meaning of a testator, read obliterated words
if they are still legible {Chapmcm, 1860, 22 D. 745 ; Pattisons Trs., 1888,

16 E. 73). Ld. M'Laren, Ordinary, lays down the following rules :

—

1. If a will or codicil is found with the signature cancelled, or with
lines drawn through the essential clauses, then on proof that this was
done by the testator with the intention of revoking, the will is revoked.

2. If some of the legacies only are scored out, there is only a question

as to these particular legacies. This would be sufficiently vouched by the

initials of the testator in his own handwriting.

3. Marginal additions and interlineations, even apparently in the hand-
writing of the deceased, would only be held good if authenticated by
signature or initialling. (Note that there is authority the other way.)

4. When words are scored out and others are inserted in their places,

the cancellation is conditional on the substituted words taking effect. If

the substituted words are rejected on the ground that they are unsigned,

the will ought to be read in its original form (Parker, 1876, 13 S. L. E. 405).

Deletions and alterations, even on deeds not holograph, have been
sustained if made by the testator, and considered final and not merely
deliberative (Grant, 1849, 11 I). 860; Pichardson, 1845, 8 D. 315; KemjJs,

1802, Mor. 16949; Traquair, 1822, 1 S. 527).

A bank cheque made payable after the death of the grantor is not a

.testamentary instrument (Milne, 1884, 11 E. 887).

Blanks in Writs.

The Act 1696, c. 25, provides " that for hereafter no bonds, assignations,

dispositions, or other deeds be subscribed blank in the peison or persons'

name in whose favours they are conceived, and that the foresaid person or

persons be either insert before or at the subscribing, or at least in presence

of tlie same witnesses who are witnesses to the subscribing before the

' delivery ; certifying that all writs otherwise subscribed and delivered blank
• as said is, shall be declared null." The name of the disponee is presumed
"to have been properly filled in (Ersk. iii. 2. 6). The Act applies to trust

deeds blank in the name of the trustees (Pcntland, 1829, 7 S. 640); but

the grantor may in a testamentary deed give power to another person to

name his beneficiary (Murray, 1729, Mor. 4075; Snodgrass, 1806, Mor.

Service of Heirs, App. No. 1; Hill, 1824, 3 S. 389; afW. 1826, 2 W. & S.

80 ; Etven, 1830, 4 W. & S. 346). Charitable trusts are specially favoured

(Magistrates of Dundee, 1858, 3 Macq. 134; Cricliton, 1828, 3 W. & S. 329).

Gifts of legacies can stand independent of the appointment of an executor.

Vitiations that make a grant illegible are fatal to the grant (Gh^anfs

Trs., 1847, 6 Bell, 153; Ahernethie, 1835, 13 S. 263; Gollan, 1863, 4
Macq. 585). Words written on erasure, unauthenticated, are taken j^ro non
scriptis. If such words are essential to the clause in which they are found,

and the clause without them is insensible, the clause is void ; and if the

clause so avoided be essential to the deed, it follows that the deed also

becomes void; but if, after rejecting the words written on erasure, the

words which remain are sufficient to enable the Court to ascertain the

meaning of the clause, and to give its proper effect to it, then the words

rejected are not indispensable, and the clause does not become void.

Wills Privileged.—Wills were privile.fjed in two particulars

—

1. A person who could not write could have his will executed by one

notary and two witnesses.

2. The minister of the parish in which the testator resided could act

as notary (Trail, 27 Feb. 1805, F. C).
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Erskine in his Institutes, iii. 2. 23, states that testator deeds are
sustained though not quite formal, if the testator's purpose sufiiciently

appears ; but this doctrine does not seem to be supported by decisions. On
the contrary, it seems to be the h\w that they must be authenticated iu the
usual way, that i?, they must be eitlier tested or holograph {Moncrleff, 1710,
Mor. 15936; 1711, Itob. Ap. 26: Rankine, 1849, 11 D. 543; Crosbie, 1865,
3 M. 870).

A document, in itself improbative, can be adopted and made part of a
formal will l^y using in the formal will words which show the testator's wish
to adopt it {M'Intijre, 1 March 1821, F. C. ; Bitchan, 1828, 6 S. 864;
Inglis, 1831, 5 W. & S. 785 ; Clcland, 1851, 13 D. 504).

A testator can adopt as valid improbative writings already written

{Speirs, 1879, 6 E. 1359; Inglis, 1828, 6 S. 864; Cailander, 1863, 2 M.
291), or declare that later informal writings are to form part of his

settlement. If they are identified in the manner set forth by the testator,

they will be valid {Baird, 1856, 18 D. 1246; Granes Trs., 1862, 24 D.

1211 ; Youngs Trs., 1864, 3 M. 10).

Where a person disposes of his estate to trustees, reserving power to

give directions, writings will be effectual which are identified in the manner
prescribed by the testator ( JFiYsone's Trs., 1861, 24 D. 163 ; Gillespie, 1831,

10 S. 174; lowson, 1866, 4 M. 631 ; cf. Eankine, 1849, 11 D. 543 ; Dundas,
13 May 1807, R C).

Delivery of a testamentary writing does not make it irrevocable unless

a beneficial and indefeasible right is conferred on a person at the date of

delivery {Sonimcrville, 18 May ^1819, F. C).

A letter promising a payment after the writer's death, containing no
words of obligation, was considered testamentary, and nothing was due on
the death of the writer, predeceased by the person to whom it was addressed

{Miller, 1859, 21 D. 377; Duguid, 1831, 9 S. 844).

Where a writing involves a contract inter vivos, it cannot be recalled

(Paterson, 1893, 20 R 484 ; Stair, iii. 8. 28-33 ; Ersk. iii. 9. 6 ; Murison, 1854,

16 D. 529).

A testamentary act cannot be recalled Ijy intention alone ; there is

required some definite act of the testator's will, which can only be proved by
roper instrument {Stirling-Stuart, 1885, 12 E. 610; see Blaclcivood, 1875,

12 S. L. E. 384).

By accepting a provision with the condition adjected that "by ncoe])ta-

tion hereof she binds herself to execute a settlement" in a particular way,

a widow was held to have bound her.self to leave her estate in a particular

way, though during life she could do as she liked {Murray, 1895, 22 E. 927

;

see Husland, 1898, 25 E. 1201).

Tlie authorities appear to establish that an inter vivos agreement to make
a testament or grant a legacy will bar revocation of a will or legacy made
in iin])lement of it (Turnhul'l, 1825, 1 W. S^ S. SO).

"That a party may grant an irrevocalde deed, and put it beyond liis

power ]>y delivery, and vest clfectually the property so conveyed against

Ids own subsequent acts and deeds for the benefit of existing jiarties, in

whom, by that deed, he creates an interest, there can be no doubt" (Ld.

Eiitlierfurd in Murison, supra; Cnrdij, 1775, IMor. 15946; Robertson, 1892,

19 W. 819).

A will may be revoked by destroying it animn rrvocandi, or giving

instructions to have it destroyed {Falconer, 1818, 11 ]). 220; Winehci^ler,

1803, 1 M. 085; lionthronc, 1883, 10 E. 779; Ckisholm, 1073, Mor. 12320).

Where a will, known to have existed, cannot be found, the presumption is
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that it has been cancelled {Bontlirone, supra). When a duplicate is found
cancelled, and there is evidence that the testator had cancelled it intending

to revoke it, the will will be held to be revoked (Croshie, 1865, 3 M. 870;
M'Laren, 410). A viniversal settlement revokes by implication all that

have preceded it (Brandcr's Trs., 1883, 10 E. 1258; see Reynolds, 1884,
HE. 759). When a testator makes a will when he has no children, and
children are subsequently born, there is a presumption that the will is

revoked, especially if it is a universal settlement. This is known as the

conditio si sine liberis testator dcccsserit. For deeds that have been held to

be irrevocable, see Gilpin, 1869, 7 M. 807; Tennent, 1869, 7 M. 936;
lluglics, 1892, 19 E. (H. L. )33; Colquhoiin, 1829, 7 S. 709; Findlays Trs.,

1886, 14 E. 167; DuUcs Trs., 1887, 15 E. 2; Munro's Exrs., 1890, 18 E.

122; Adamson's Trs., 1891, 18 E. 1133; 31iUars Trs., 1893, 20 E. 1040;
Elder's Trs., 1894, 21 E. 704; Elder's Trs., 1895, 22 E. 505. If a revoking
deed is invalid, a previous will is revived {KirkpatricTc s Trs., 1 E. (H. L.)

37 ; Stirliiig-Stuart, 1885, 12 E. 610). Eevocation of a revoking deed
may have the effect of reviving the original deed (Rourlcn, 8 July 1815,
r. C. ; Dove, 1827, 5 S. 734).

In the Juridical Styles forms of deeds are given appropriate to carry

into effect testamentary purposes. These are

—

1. Testaments and codicils.

2. Dispositions and settlements of moveables.
3. General dispositions and settlements, including settlements in trust.

4. Bonds of provision to wives and children.

5. Nominations of tutors and curators.

6. Deeds of mortification.

7. Deeds of assumption of new trustees,

Testament.—A testament is, strictly speaking, the appointment of an
executor. " I appoint A. B. to be my executor " is a good testament, and
lays upon A. B. the duty of realising the moveable estate, paying debts
and expenses, and dividing ^hat is left among the legal lepresentatives
according to their legal rights.

At one time the executor-nominate took the whole free estate as
universal legatee, but by 1617, c. 14, his claim was reduced to one-third of
the dead's part undisposed of by the deceased; and by the Moveable
Succession Act of 1855, s. 8, this right also was abolished, and the
executor's office is now like that of a gratuitous trustee.

The testament usually also contains instructions for the payment of

debts and legacies, and for the disposal of the residue of the estate. Often
the executor is appointed residuary legatee. They also frequently contain
clauses revoking ])revioiis testaments, and declaring whether or not pro-
visions in favour of the spouse or of children are to be in lieu of or in
addition to their legal claims.

If the residue is to go to a third party, the order to pay debts and
legacies is followed by a special order to pay or make over the residue to
the residuary legatee as soon as the debts and legacies are paid.

Disposition and Settlement.—Another form tlie deed may take is that of
a de p7'a:senti conveyance to a disponee, under the burden of paying
deatlibed and funeral expenses, debts and legacies, with or without an
order as to the payment of residue according as the disponee is to be
residuary legatee or not. Such a deed contains a reservation of the
testator's liferent, with power to dispose of the estate at pleasure for
oneious causes or gratuitously, and a clause dispensing with delivery.

A bequest is quite good without the aj^pointment of an executor.
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Should none be appointed by the testator, or should the one he appoints

refuse to act, an executor-dative will be appointed.

When a legacy was left to "A. B., with power to see this will executed,"

this was held to be an appointment as executor (Dundas, 1837, 15 S. 427).

Where a testatrix left a will in these terms, " My cousin A. B. is to be my
heir," and then left various legacies and made disposal of " the rest," this

was held not to be a nomination of an executor {Jerdon, 1897, 24 E. 395).

Where an executor was named, and tlie testator went on to say, " I hereby

debar and seclude all others from any right or interest in my said executry,"

the executor was held to be universal legatary.

With a testament there is sometimes coupled a special assignation.

The object of this is to give the general disponee the full right to the

subject assigned, without the necessity of confirmation. 1G90, c. 26,

provides

—

"That where special assignations and dispositions are lawfully made
by the defunct, thuugli neither intimate nor made public in his lifetime,

they shall be yet good and valid lights and titles to possess, bruik, enjoy,

pursue, or defend, albeit the sums of money or goods therein contained be

not confirmed."

As a posterior will does not work a total revocation of a prior one, unless

the latter expressly revokes the former, or the two are incapable of standing

together, it is usual to have an express clause dealing with the matter oi"

revocation. " It is perfectly well kno\\n to every professional man that

when called in to prepare a will, his duty is to ascertain if there be any

former testamentary papers ; and if there be, he is to take the testator's

instructions whether he intends to revoke it, or to make the new will

subsidiary or additional."

Codicil.—A codicil is a testamentary writing by which alterations are

made on previous mortis causa writings. Its most common use is to

grant new bequests, or to revoke be([uest3 made by the previous deed.

While the cod.cil may be revoked or destroyed without the previous deed

being thereby invalidated, the revocation of the principal deed will, as a

general rule, annul also the codicil.

Trust Disposition and Settlement.—The fui'm of settlement most fre-

quently used in Scotland is the Trust Disposition and Settlement, because

of the ease with which it can be adapted to vaiying circumstances. It

may be a deed of much complexity.

A general disposition and settlement makes a total settlement of tlie

testator's e.-tate, both lieritable and moveable, upon a particular individual,

under the l)urden of debts, legacies, and jjrovisions. In dealing with

lieritage, the conveyance bad to be made absolute or de p7'a:senti until 18()8,

and tliis is still often done, while l)y means of clauses di.^pcnsing with

(Udivery, reserving power of revocation and right of liferent, the testator

remained proprietor of the subjects.

A trust disposition and settlement is a general di.'jposition and settle-

ment, with tliose clau.ses engrafted on it which are necessary for constituting

a trust. It consists of two parts, the. testamentary ])art of which does not

fall by failure of the trustee.*!, uidess w here, llu^ main jiurposes of the trust are

left to the discretion of the trustees {Frascr, 1810, Hume, 885; L'ohlncs

Judirial Fartor,\H<X',, 20 II. 358). The main objects of the deed are the

collection and distribution of the estate, the i»rotection of the lights of

beneficiaries, and to supersede by conventional arningemcnts the ordinary

rules of law with regard to succession.

Tlie clauses reserving the testator's liferent and power to alter, aiul
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dispensing with delivery, were only necessary where the deed dealt with

heritage. The effect of these clauses was pointed out by Ld. Pres. Inglis

in the case of Hutchison, 1872, 11 M. 229, as follows :

—

"A mortis causa deed remaining undelivered in the hands of a grantor

produces no change on the title of the property conveyed. The grantor,

being infeft, remains the undivcsted proprietor in fee, and the usual clause

in such deeds reserving the grantor's liferent is intended only to provide for

the contingency of the deed being delivered during his life. The other usual

clause, dispensing with the delivery of the deed, though found undelivered

in the grantor's repositories after his death, makes it a delivered deed

immediately upon his death. Though therefore the disposition is in form

a conveyance dc j^'^'ivscnti, as every conveyance of heritage must be, still if

it remains undelivered, it is ambulatory, revocable, and absolutely inopera-

tive as much as a testament nominating an executor, till the grantor's

death gives it the effect of a delivered deed."

The deed concludes with a clause of registration and testing clause in

the usual form.

Testaments may be validated after the testator's death by homologation

on the part of those who might have interest to object to them, or by rci

intcrventus (FollocJc, 1849, 12 D. 143). Testaments, testamentary instruments,

and dispositions mortis causa are free from stamp duty (33 & 34 Vict. c. 97,

Sched. ; 54 & 55 Vict. c. 39, Sched.).

]\IuTUAL Wills.

" The general character of a mutnal settlement is this, that cpioad third

parties interested as beneficiaries only, it is testamentary, but quoad the

testators it is pactional. I think it partakes of the natuie both of a

testament and of a coutract. If you look at the position in which the

grantors stand to the beneficiaries, it is testamentary ; if you look at the

position in which they stand towards each other, it is contract" (Ld. Curriehill

in Horjg, 1863, 1 M. at p. Go8). Accordingly, while the parties can revoke

or alter it together, one cannot revoke or alter it after the death of the

other, unless power is reserved so to do.

Mutual deeds are effectual without delivery (Eohertsons Trs., 1873, 1 E.

323^]^~Ferme; 1854, 17 D. 232 ; Brotvn, 1852, 1 Macq. 79). Examples of

mutual deeds which it was held a survivor could alter will be found in

Traquair, 1872, 11 M. 22, and in Stivcn, 1873, 11 M. 262; a deed that

could not be recalled was dealt with in A7'?t, 1873, 11 M. 780.

It has been said that a mutnal will is not merely a declaration of inten-

AA tion, but an oliligation not to revoke. Therefore a mutual will is a sort of
^-^ contract (iM'Millcur, 1850, 13 D. 187). Accordingly, it is usual to have an

express power of revocation in the deed. There is a presumption in favour

of the terms being testamentary and not contractual (Traquair, 1872, 11

M. 22). Ld. M'Laren says that mutual wills are simply two wills in one

instrument, and that there is no difference in the principles of construction

applied to those executed by spouses and those executed by persons who are

not married to one another (vol. i. 421).

Mutual wills, in practice, are usually executed by spouses, in which case

they are revocable by either party as donations, except in so far as they are

onerous. " Mutual renuineratory grants between the spouses, made in

consideration of each other, are not revocable where there is any reasonable

proportion between the value of the two ; for as trifling inequalities ought

to be overlooked in the tiansactions of those who are so closely united, the

/
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excess on the one side ought to be considerable in order to found the party

who is hurt in a right of revocation " (Ersk. i. 6. 30 ; Stivcn, 1873, 11 M. 262
;

Bac, 1875, 2 E. 676 ; Beatiies Trs., 1884, 11 E. 846 ; Kai/s Tr., 1892, 19 R.

1071). So far as onerous, they are contractual, and cannot be revoked

{Buchanans Trs., 1890, 17 E. (tl. L.) 53; Craich's Trs., 1870, 8 M. 898;

CroU's Trs., 1895, 22 E. 677 ; Mudie, 1896, 23 E. 1074). Even if onerous

as between the spouses, they may be gratuitous, and therefore revocable, as

regards third parties {Hogg, 1803, 1 M. 647 ;
Lang, 1867, 5 M. 789 ; Martin,

1893, 20 E. 835). If there is no mutuality, the deed may be revoked by

one spouse {Beattie's Trs., 1884, 11 E. 846 ; Mitchell, 1877, 4 E. 800 ; Hunter,

1831, 5 W. & S. 455; Melville, 1879, 6 E. 1286). Power in a survivor to

use or encroach has been construed as limited to encroachment during the

life of the survivor and for the use of the latter {Bcddie's Trs., 1890, 17 E.

558). The exercise of a power of revocation operates the withdrawal of the

estate of the person so revoking from the embrace of the settlement, and

legacies and shares of residue suffla' a proportionate diminution (TF'iVsojKi'.s

Trs., 1861, 24 D. 163). The will may be so worded as to affect only the

survivor's property at the date of his or her death ; in which case he or she

may affect that estate during her life by gift or otherwise ; or the survivor

may have a full right of fee {Hagart's Trs., 1895, 22 E. 625 ; McoU's Exrs.,

1887, 14 E. 384). Mutual wills are presumed not to affect the savings of a

surviving .spouse {Bcrwiclcs Exr., 1885, 12 E. 565; Morris, 1882, 9 E. 952).

Wills Act.

Tlie Wills Act of 1861 (24 & 25 Vict. c. 114) enacts by sec. 1, that

"every will and other testamentary instrument made out of the United

Kingdom l)y a liritish subject (whatever may be the domicile of such

person at the time of making the same, or at the time of his or licr death)

shall, as regards personal e.-tate, be held to be well executed if made
according to the forms required (1) either by the law of the place where
the same was made, or (2) by the law of the place wliere sucli person

M'as domiciled wlien tlie same was made, or (3) by the laws then in force

in tliat part of Her ^Majesty's dominions where he had liis domicile of

origin."

By sec. 2 every will and otlier teslaniontaiy instrument made within

the United Kingdom by any British subject (wliatever may be the

domicile) sliall, as regards personal estate, 1 e held to be well executed if

the same be executed according to tlie forms recpiired by the laws for tlie

time l)eing in force in that part of the United Kingdom wheie the same
is made.

]!y sec. 3 no will or other te>tamentary instrument shall be licld to be

revokrd, or to liave become invalid, nor shall the construction thereof be

altered, by reason of any sub.sequent change of domicile of the person

making the same (see Barvis Trs., 1861, 23 I). 812). We have already seen

that a foreign will will now cai-ry heritage (Coinid's Trs., 1872, 10 IM. 627
;

,Stndd, 1880, 8 E. 249). Under the old law, when a domiciled Englishman
had conveyed heritable estate to trustees l>y a formal disposition, ho

could thereafter dis])os(! of it; by liis will (h'rr, 1829,7 S. 454; Cameron,

1831, 9 S. 601 ; 18:5:5, 7 AV. .t S. 106).

Wills in Roman Law.—See Succession in Eoman Law.

Wincling--iip.—See Joint Stock Companies.
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Winter- Herding- Act.—Before 1686 the obligation not to

allow one's bestial to trespass on the lands of another existed only for the

protection of artificial crops " in hainiug time while the corns are upon
the ground " (Stair, ii. 3. 67). After the crop was cleared, the owner had
to herd his own ground, and " turn off his neighbour's goods without
wronging them, but could not put them in the poind-fold" (ih.). The
Act 1668, c. 11 (a statute which "cannot be said to be suited to the present

day," per Ld. J.-Cl. Moncreiff in M'Arthur, 1818, 6 E. 41, though still in

observance), altered the law in this respect. It enacts that " all heritors,

liferenters, tenants, cottars, and other possessors of lands and houses shall

cause herd their horses, nolt, sheep, swine, and goats the whole year, as.

well in winter as in summer, and in the night-time shall keep the same
in houses, folds, or enclosures, so as they may not eat or destroy their

neighbour's ground, woods, hedges, or planting; certifying that such as

shall contravene, they sliall be liable to pay half a merk, totics quoties, fur

ilk beast they shall have going on their neighbour's ground, by and attour

the damage done to the grass or planting ; and that it shall be lawful to

the heritor or possessor of the ground to detain the said beasts until he be
paid of the said half-merk for ilk beast found upon his ground, and of his

expenses in keeping the same." The Act applies where damage is done
to corns as well as where it is done to grass or planting (Govan, 1794, Mor.
10499). The penalties are exigible where the trespass is committed by
sheep which have got over a mutual march fence (Loch, 1799, Mor. 10501).
A herd, who was sent to detain five cattle to be poinded under the Act, got
within six yards of them when they moved on to the public road, along

which they went 200 yards. He turned and drove them back. It was
held that as he had not done any overt act in the way of detaining them
before their trespass had ceased, he was not entitled to take possession of

them (M'Adhur, ut supra). (See also Frascr, 1899, 1 F. 487 ; Grant, 1888,
2 White 0.)

[Stair, at supra; Ersk. iii. 6. 28; Bankt. iv. 41. 16; Eankine, Land-
ownership, 534.]

Witness.

I. Attendance and I'kotection of Witnesses.

The attendance of a witness may be compelled. It is enjoined by
citation, which he is bound to obey, however inconvenient such obedience

may be, and however good may be the objections to his admissibility

(Dickson, Evidence, s. 1690; see MacJcic, 1868, 1 Coup. Appendix I.).

A copy of the interlocutor granting any commission or diligence (see

Commission, Proof by), or fixing the trial, certified by the clerk to the

process, or by his assistant, is a good warrant for citation (13 & 14 Vict.

c. 36, ss. 25, 43). If the trial be before a Lord Ordinary without a jury, the

certified copy of the interlocutor fixing the trial is used instead of letters

of first diligence ; and, in the event of witnesses failing to attend, letters of

second diligence are taken out. If the trial be before a Lord Ordinary

with a jury, it is the practice to take out letters of first and second diligence,

which are combined in one writ. Before putting letters of second diligence

into force, tender should be made of money sufficient to convey the witness

to the place where he is to depone (see Citation ; Mackay, Manual, 345
;

Jarid. Styles, iii. 388).

As to the procedure in civil cases regarding the citation of witnesses

out of the jurisdiction of the Court, see Citation ; Commission, Broof by.
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lu civil cases in the Sheriff Court, a copy of the Sherifl's interlocutor,
certified by the sheriff clerk, fixing the diet of proof, or of that portion of
such interlocutor which relates to that matter, is a sufficient ^Yarrant for

citing witnesses and havers within the jurisdiction of that Sheritt*. Such
a warrant will be effectual within another sheriffdom, if indorsed by the
sheriff clerk thereof. If a witness or haver, duly cited on a citation of at

least forty-eight liours, fail to appear, he forfeits a penalty not exceediuf
forty shillings in favour of the party on whose behalf he was cited, unless
reasonable excuse be offered and sustained by the Sheriff; and the Sheriff

may grant second diligence for compelling his attendance, the expense
whereof shall fall upon him, unless a special reason to the contrary be
stated and sustained hj the Sheriff (IG & 17 Vict. c. 30, s. 11).

Arbiters, being but private persons, cannot compel the attendance of

witnesses or havers. But this defect is su]3plied by the Court, which will

grant the necessary warrant at the suit of the arbiters or of either of the
parties (Ersk. iv. 3. 31 ; Blaikics Brothers, 1851, 13 1). 1307). The applica-

tion must be made by petition to one of the Divisions in session, and to

the Lord Ordinary on the Bills in vacation (Mackay, Manual, 530 ; Harvey,
1826, 4 S. 809 ; Caird, 1865, 3 M. 851. See also BlaiJde, 1852, 14 D. 590,
as to the circumstances in which a summary petition to the Sheriff to

ordain a haver to produce writs, and failing production to grant warrant of

imprisonment, was held competent). A petition praying the Court to grant
warrant to cite a person residing in England to give evidence before an arbiter

in Scotland is incompetent {Hiyhland Bicy. Co., 1868, 6 M. 896). The proper
course is to apply for a commission, and proceed under the Act 6 & 7
Vict. c. 82 {Blaikics Brothers, 1851, 13 D. 1307). It is thought that the

Act 17 & 18 Vict. c. 34 would apply in a judicial reference, as the case still

depends before the Court (]\Iackay, Manual, 530). Arbitrators under the
liailway Companies Arbitration Act, 1859, may grant diligence for the
recovery of documents and for citing witnesses ; and the Lord Ordinary
may, on application made to him, issue letters of supplement or otlier

necessary writs in support of the diligence (22 & 23 Vict. c. 59,

8. 18).

The written execution of citation of witnesses in the form and with the
authentication prescribed by the Criminal Procedure (Scotland) Act, 1887,
8. 23, and Sched. D, is sufficient to entitle the Court to fine, or, if cause be
shown, to grant warrant for apprehension and imprisonment (2 Ilume, 373

;

2 Alison, 396, 397 ; Macdonald, CVtwcs, 419). In criminal cases and pro-

ceedings for penalties, the Act 11 Geo. iv. and 1 Will. iv. c. 37, s. 8, makes
effectual a warrant of citation by any Court in Scotland although the
witness cited does not reside within the jurisdiction of the Court granting
tlie warrant ; and the Act 45 Geo. in. c. 92, ss. 3, 4, enacts that process

issued for citing witnesses in a criminal prosecution in one part of the
United Kingdom shall be effectual in any other part. It also provides for

the puni.sliment of witnesses failing to appear, if, at the time of service,

tender has been maile of their expenses of travelling and attendance. If

there be reason to believe tiiat a witness is likely to abscond, the Court
may, on an application supported by a sworn statement to that effect, grant
warrant for apprehension uthI imjtrisonment, unless he lind caution to

ap])ear at the trial (2 Hume, 375 ; 2 Alison, 398-400).
The Summary I'rocedure Act, 1864, s. 10, provides for the issue of a

warrant for the apprehension of a witness who neglects or refuses to

appear, no just excu.se being offered on his behalf, and for the summary
pimishmcnt by fine or imprisonment of any witness who wilfully fails to
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attend, or refuses to be sworn, or to depone, or to produce documents (see

Criminal Prosecution, II. iv. (5)).

If a witness be in fear of diligence, the Court will grant him protection

to appear (2 Hume, 374 ; 2 Alison, 400 ; Macdonald, Crimes, 420).

If a witness be in prison, his attendance may be obtained under warrant

of one of the Su^Dreme Courts (Dickson, Eoidence, s. 1714). Where the

examination is on commission, the jjractice is to take it in the prison {ib.).

As to the case of soclus criminis, see II. (//) below.

II. Admissibility of W^itnesses.

(a) General Rule.—The rules excluding the evidence of certain persons

which at one time prevailed in Scotland (Balfour, Fracticks, title " Anent

Probatioun be Witnessis," pp. 373 d scq. ; Stair, iv. 43. 7-11 ; More, Notes,409

ct seq. ; Tait, Evidence, 341 ; Dickson, Evidence, s. 1542) have been gradually

relaxed in practice and by legislation (9 Geo. iv. c. 29, s. 10; 11 Geo. iv.

and 1 Will. iv. c. 37, s. 9 ; 3 & 4 Vict. c. 59 ; 15 & 16 Vict. c. 27 ; 16 & 17

Vict. c. 20 ; 61 & 62 Vict. c. 36 ; see also 51 & 52 Vict. c. 46); and it may

be laid down as a general proposition, that all persons capable of giving

rational evidence are competent witnesses both in civil and criminal causes

(Kirkpatrick, Digest, s. 161), and that the old grounds of objection, in so

far as they have any validity, go to the credibiUty (see III. {d) (vi.) below)

rather than to the admissibility of the witness (Dickson, Evidence, s. 1542).

This proposition must be taken subject to certain exceptions, hmitations,

and explanations.

(5) Afje of Witnesses.—The judge has a discretion as to the admissibility

as witnesses of pupil children (see Eubcrtson, 1888, 15 R 1001). In

exercising it he takes into account the nature of tlie case {it.) as well

as the intelligence of the child, and he may inform himself on the latter

point by examining the child, and, if necessary, by taking other evidence.

In examining the child, not only its words but its manner is to be

regarded (Macdonald, Crimes, 448 ; Dickson, Evidence, s. 1548). The pupil

children of accused persons are competent witnesses against them (3 & 4

Vict. c. 59 ; Cairns, 1841, 2 Swin. 531 ; Punton, Bell, Notes, 250).

The old rule excluding pupils as witnesses remains in the case of

instrumentary witnesses (Dickson, Evidence, ss. 694, 1546). In their case,

admissibility depends upon their age at the time of the execution of the

instrument ; in the case of other witnesses, it depends upon their age when

tendered {Id., ib., s. 1547).

Children under twelve years of age are not sworn, but are admonished

by the judge to tell the truth. Children between twelve and fourteen may
be sworn, if the judge be satisfied that they understand the nature of an

oath. Children of fourteen and upwards may be sworn without inquiry,

unless a special examination be called for and show that the child does

not understand the nature of an oath (2 Hume, 341; 2 Alison, 433;

Dickson, Evidence, s. 1549).

(c) Mental Capacity of Witnesses.—The question of mental capacity is

one of degree, and every case must be considered on its own merits {Skene

Black, 1887, 1 White, 365). " Fatuous and furious persons are not capable

of being witnesses, while they are in that condition, and even of things

that then occurred, except they had long intervals, for short intervals are

hard to be known" (Stair, iv. 43. 7 (2); see 2 Hume, 340; Mcldrum, 1826,

Syme, 30; Tosh, 1873, 1 K. 254. As to the English law, see Taylor,

Evidence, s. 1375). According to Hmne, if a fit of mental derangement

follow the event to which a witness is called to speak, he is inadmissible
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(2 Hume, 340 ; Sheriff and Mitchell, 1866, 5 Irv. 226 ; see UPKcnna, 1869,

1 Coup. 244; Tosh, ut supra; 2 Alison, 436 ; Dickson, Evidence,^. 1552).

But admissibility is not affected by mere delusions, unless tbey relate to

the matter of the trial (Dickson, Evidence, s. 1553; li. v. Hill, 2 Den. C. C.

254; see Stott, 1894, 1 Adam, 386), or by the fact that the deponent,

althouo-h comjjos mentis, suffered from loss of memory and mental power

by reason of old age (Xicholson, 1829, 7 S. 743 ;
Eileij, 1853, 16 D. 323),

or that he was, at the date of the occurrences to which he speaks, a patient

in a lunatic asylum (Sheriff and Mitchell, ut suj^ra ; Littlejohn and Gall,

1881, 4 Coup. 454; Stutt, ut siqjra). In a trial for rape, an objection to the

reception of the injured person as a witness, on the ground that she was

incapable of understanding the nature and obligation of an oath, was

sustained (Murray, 1866, 5 Irv. 232; E. v. Hill, ut supra; Eiley, ut supra.

But see Skene Elack, 1887, 1 "White, 365, where Ld. M'Laren indicated that

inability to understand the nature of an oath was ground not for rejecting

the witness but for dispensing with the oath), a statement made by her

de rccenti being admitted (Murray, ut supra] cf. M'Kamara, 1848, Ark.

521 ;
Skene Elack, -ut supra).

It is for the Court to satisfy itself as to the mental capacity of the

witness (Eiley, ut supra ; O'Neil and Gollcai, 1858, 3 Irv. 93, where a witness

was disallowed, there being no medical evidence tendered as to the cause

of incapacity. See also MNamara, ut supra, where the Court refused, on

the medicarevidence led, to allow a person to be examined as a witness).

(d) Deaf and Dumb and Enarticulate Witnesses.—Deaf and duml>

persons are admissible as witnesses on proof that they have mental

capacity sufficient to observe and to remember, and that they know right

from wrong, understand the obUgation of an oath, and believe in a God
who punishes evil-doers (2 Hume, 340; Martin, 1823, Sh. J. C. 101;

Winlrvp, 1827, Sh. J. C. 211 ; WJiite, 1842, 1 Broun, 228), although they

are wholly uneducated and unable to communicate save by natural signs

{Farquhar, 1835, Bell, Notes, 245 ; Montgomery, 1855, 2 Irv. 222 ;
Hoivicson,

1871, 2 Coup. 153). However, the Court has admitted deaf and dumb
persons as witnesses without being sworn, wdio were imperfectly acquainted

with the difference l)etween right and wrong, and wlio did not understand

the nature of an oath (Farquhar, ut supra ; Montgomery, ut sup)ra), or knew
of tlic existence of a God (Eice, 1864, 4 Irv. 493). The same principles are

applieil in the case of an inarticulate witness (Howicson, id supra ; cf. O'Neil

and Gollaa, 1858, 3 Irv. 93). The examination is generally conducted

through the medium of a sworn interpreter; sometimes by means of

written question and answer (Dickson, Evidence, s. 1556. In England

the latter is regarded as the more satisfactory method : Taylor, Evidence,

8. 1376).

(c) Ecligious Eelh-f of Witnesses.—A witness is no longer inadmissible

on the ground IiimI he has no religious belief (51 & 52 Vict. c. 46). It is

to bo oljserved that this statute applies only wliere the witness objects to

be sworn on the ground set out by the Act, wliere he afiirms in terms of

the Act, and where he satisfies the Court that he has no religious belief or

that the taking of an oath is contrary to his religious belief (E. v. Moore,

17 Cox C. C. 458). It does not provide for the adnn'ssion of an atheist

who does not liiinself object to be sworn; but it enacts that the validity

of an oath duly administered and taken sliall not be affected by the absence

of religious belief in the person sworn (51 & 62 Vict. c. 46, s. 3). See

III. {(•) below.

(/) The Party or Accused and his Eelalions as' Witnesses.—I'rior to



208 WITNESS

the passing of the Act 16 Vict. c. 20, party witnesses were excluded.

This rule was, however, relaxed, in certain cases, by allowing a party

to have his opponent examined. Since the passing of that statute this

procedure has practically become obsolete. It is, however, still competent

(see Shand, Practice, 403 et scq.; Mackay, Manual, 335). By the third

section of the Act above cited it is made competent

to adduce and examine as a witness in any proceeding in Scotland any party to snch

action or proceeding, or the husband or wife of any party . . . ; but nothing herein

contained shall render auv person, or the husband or wife of any person, who m any

criminal proceeding is charged with the commission of any indictable otlence, or any

offence punishable on summary conviction, competent or compellable to give evidence

either for or a-^ainst himself or herself, his wife or her husband, excepting m so far as

the same may be at present competent bv the law and practice of Scotland, or shall

render any person compelhible to answer any fpiestion tending to criminate lumself or

herself or shall in any proceeding render any husband competent or compellable to

give a4inst his wife evidence of any matter communicated by her to him during the

niarria^e, or anv wife competent or compellalile to give against her husband evidence

of any"niatter communicated by him to lier during the marriage.

This section was declared inapplicable to proceedings instituted in

consequence of adultery, and in certain other cases {ih., s. 4), and to

Kevenue cases (19 & 20 Vict. c. 56, s. 43). The fourth section of the Act

16 Vict. c. 20 was repealed by the Act 37 & 38 Vict. c. 64, s. 1 ;
and the

second section of the Act last cited provides as follows :—

The parties to any proceeding instituted in consequence of adultery, and the

husbands and wive^ of such parties, shall be competent to give evidence in such

proceedino-
;
provided that no witness in any proceeding, whether a party to the suit or

not shalf be liable to be asked or bound to answer any question tending to show that

he 'or she has been guilty of adultery, unless such witness shall have already given

evidence in the same proceeding in disproof of his or her alleged adultery.

As to the effect of this enactment, see III. {<!) (vi.) below. Observe

that by its third section this Act provides that nothing therein contained

shall alter the law as to proof of promise of marriage or any action of

declarator of marriage founded thereon, cum cojndd subscquentc (see Fraser,

H. & W. i. 386).
^ ^ ^ . .^.^.^

The terms of the Act 16 Vict. c. 20, s. 3, excepted from admissibility

a person accused in criminal proceedings, and, accordingly, such a witness

was disallowed in a prosecution under the Tweed Fisheries Act (11 Geo. iv.

c. liv. ; Stevenson, 1854, 1 Irv. 603); the Excise Duties Act, 1855 {Watson,

1857 19 I). 380); the Salmon Fisheries Act, 1862 {Blair, 1864, 4 Irv. 545);

the Licensino- (Scotland) Act, 1853 {Bruce, 1861, 24 D. 184); the Excise

Licenses Act, 1825 {Alison, 1862, 1 M. 87); the Spirits Act, 1880 (ZonZ

Advocate v. D. J. Thomson & Co., 1885, 23 S. L. E. 3); and the Customs

Consolidation Act, 1876, s. 179 {Bodsivort/i, 1886, 14 E. 238); but ad-

mitted in a complaint for breach of interdict {Christie Miller, 1879, 6 E.

1215).

As to the question of the admissibility of an accused's letters when

tendered on his behalf, and when tendered against his interest, see 2 Hume,

396 ; 2 Alison, 611 ; Dickson, Evidence, s. 273 ; Scott, 1892, 19 E. (J. C.) 63.

A person is not debarred from giving evidence by the fact that he

conducts his own case. It has been observed of such a practice that,

except in small debt cases, it is highly objectionable (Dickson, Evidence,

,s. 1569 ;
Taylor, Evidence, s. 1391).

In criminal cases, one spouse was, until recently, inadmissible as a

witness for or against the other, save where the subject-matter of the trial

was an injury inflicted on the former by the latter (2 Hume, 349 ; 2 Ahson,



WITNESS 209

461; Robertson, 1896, 2 Adam, 92; see dl^o Auld, 1874, 1 E. 1015. An
exception to this rule is furnished by the case of Christie, 1731, 2 Hume,
400, noticed in Surtecs, 1872, 10 M. 866 ; see Penuria testium). To
disqualify a witness on the ground that he or she is a spouse of the

accused, there must be full proof of marriage, regular or irregular

(Dickson, Evidence, s. 1570 ; Becket, 1831, Bell, Notes, 251 ; May, 1856,
'

Irv. 479 ; Edd, 1873, 2 Coup. 415). As to the question \yhether, for the

pui'pose of disqualification, an irregular marriage can be incidentally

proved, see Becket, ut supra; Midr, 1836, 1 Svvin. 402; Reid, id supra;

and cf. Lines, 1837, 2 Sh. & M'L. 417, and MDonald, 1891, 18 E. 502).

Where an accused was charged with assaulting his wife and child, it was

held that the wife's evidence was admissible only as to the assault upon

herself {Lougldon, 1831, Bell, Notes, 252 ; see Macdonald, Crimes, 449).

A spouse has been held admissible where the injury consisted in a false

accusation {Miller, 1847, Arkley, 355; Dickson, Evidence, s. 1572); and
inadmissible where it consisted in theft {Muirhead, 1886, 1 White, 105),

or bigamy (Dickson, Evidence, s. 1572; Armstrong, 1844, 2 Broun, 251;

see also Barr, 1800, 3 Irv. 649, where the question was raised whether

the first husband is a competent witness in proof of an incidental point

arising on the evidence). He may be brought as a production to be

identified {Larg and 31itche II, 1S17, 2 Hume, 349; Bryce, 1844, 2 Broun,

110; Dickson, Evidence, s. 1816; see III. (c) below). A spouse adduced

to prove personal injury inflicted on himself or herself by tlie other

spouse may not decline to answer (Commelin, 1836, 1 Swin. 291 ; A. B.,

1824, Bell, Notes, 252 ; see 2 Alison, 462). Where a husband and wife were

charged with the murder of their child, it was held that, if the evidence of

the latter was to be used against the former, the proper course was to

make her a witness in the case, and not to charge her with the offence

{Kemps, 1891, 3 White, 17).

The parents and children of accused persons are admissible and

compellable witnesses (3 & 4 Vict. c. 59; see Rac, 1888, 2 White, 62;

cf. A. B., 1887, 1 White, 535, and note).

As to the examination of the wife of a bankrupt, see 19 & 20 Vict.

c. 79, ss. 90, 91 ; Savxrs, 1858, 21 D. 153 ; M'Kaij, 1863, 1 M. 440 ; Rark,

1871, 10 M. 10.

Under tlie following statutes the accused is admissible as a witness:

The Customs Consolidation Act, 1876, s. 259; the Coal Mines Eegulation

Act, 1887, s. 62; the Diseases of Animals Act, 1894, s. 57 (3); the

E.xplosives Act, 1875 (38 Vict. c. 17), s. 87; the Merchant Shipping Act,

1894, 8. 697 ; and the Metalliferous Mines Eegulation Act, 1872, s. 34 (4).

See also the Naval Discipline Act, 1866, s. 92.

Under tlie following statutes the accused and the husband or wife of

the accused are admissible as witnesses : The Army Act, 1881, s. 156 (3);

the Betting and Loans (Infants) Act, 1892 (55 Vict. c. 4), s. 6 ; the ChafV-

cutting Machines (Accidents) Act, 1897, s. 5; the Cons] )iracy and Protec-

tion to Piojtorty Act, 1875, s. 11 ; the Corrupt and Illegal Practices

Prevention Acts, 1 8S:>, s. 53 (2), and 1895, s. 2 ; the Criminal Law
Amendment Act, 1885, s. 20; the Evidence Act, 1877, s. 1 ; the Explosive

Substances Act, 1SS3, s. 4 (2) ; the False Alarms of Fire Act, 1895, s. 2 ; the

Merfhandisc .ALarks Act, 1887, s. 10 (1); the I'revention of Cruelty to

Children Act, 1894, s. 12 (sec Kemps, 1891, 3 White, 17); and the Sale of

Food and Drugs Act, 1875, s. 211.

The most recent relaxation of the rules excluding an accused person

and the wife or husband of such person frnm giving evidence is the

H. E.—VOL. XIII. 14
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Criminal Evidence Act, 1898 (Gl & G2 Vict. c. 36). Its provisions are as

follows :

—

1. Every person cliarged with an offence, and tlie wife or liusband, as the case may
be, of the person so charged, shall be a competent witness for the defence at every stage

of the proceedings, whether the person so charged is charged solely or jointly with any

other person. Provided as follows :

—

(fl) A person so charged shall not be called as a witness in pursuance of this Act
except ujion his own application :

(h) The failure of any person charged with an offence, or of the wife or husband, as

the case may be, of the person so charged, to give evidence shall not be made
the subject of anj' comment by the prosecution :

(c) The wife or husband of the person charged shall not, save as in this Act
mentioned, be called as a witness in pursuance of this Act except upon the

ajiplication of the person so charged :

{d) Nothing in this Act shall make a husband compellable to disclose any com-

munication made to him by his wife during the marriage, or a wife compellable

to disclose any communication made to her by her husband during the

marriage :

(e) A person charged and being a witness in pursuance of this Act may be asked

any question in cross-examination notwithstanding that it would tend to

criminate him as to the offence charged :

(J) A person charged and called as a witness in pursuance of this Act shall not be

asked, and if asked shall not be required to answer, any question tending to

show that he has committed or been convicted of or been charged with any
offence other than that wherewith he is then charged, or is of bad character,

unless—
(i.) the proof that he has committed or been convicted of such other offence

is admissible evidence to show that he is guilty of the offence wherewith
he is then charged ; or

(ii.) he has personally or by his advocate asked questions of the witnesses for

the prosecution with a view to establish his own good character, or has
given evidence of his good character, or the nature or conduct of the

defence is such as to involve imputations on the character of the

prosecutor or the witnesses for the prosecution ; or

(iii.) he has given evidence against any other person charged with the same
offence.

(g) Every person called as a witness in pursuance of this Act shall, unless otherwise

ordered by the Court, give his evidence from the witness-box or other place

from which the other witnesses give their evidence:

(/i) Nothing in this Act shall affect the provisions of sec. 18 of the Indictable

Offences Act, 1848, or any right of the person charged to make a statement
without being sworn.

2. Where the only witness to the facts of the case called by the defence is the person

charged, he shall be called as a witness immediately after the close of the evidence

for the prosecution.

3. In cases where the right of reply depends upon the question whether evidence has

iDeen called for the defence, the fact that the person charged has been called as a witness

shall not of itself confer on the prosecution the right of reph'.

4. (1) The wife or husband of a person charged with an offence under any enactment
mentioned in the schedule to this Act may be called as a witness either for the prosecu-

tion or defence, and without the consent of the person charged.

(2) Nothing in this Act shall affect a case where the wife or husband of a person

charged with an offence may at common law be called as a witness without the consent

of that person.

5. In Scotland, in a case where a list of witnesses is required, the husband or wife of

a person charged shall not be called as a witness for the defence, unless notice be given

in the terms prescribed by sec. 36 of the Criminal Procedure (Scotland) Act, 1887.

6. (1) This Act shall apply to all criminal proceedings, notwithstanding any enact-

ment in force at the commencement of this Act, except that nothing in this Act shall

affect the Evidence Act, 1877.

(2) But this Act shall not apply to proceedings in courts-martial unless so applied

—

(a) as to courts-martial under the Naval Discipline Act, by general orders

made in pursuance of sec. 65 of that Act ; and
(b) as to courts-martial under the Army Act, by rules made in j^ursuance of

sec. 70 of that Act.
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7. (1) This Act shall not extend to Ireland.

(2) Tliis Act shall come into operation on the expiration of two months from the

passing thereof.

(3) This Act may be cited as the Criminal Evidence Act, 1898.

SCHEDULE.

Enactments referred to.

Session and Chapter.

5 Geo. IV. c. 83

8 & 9 Vict. c. 83

24 & 25 Vict. c. 100

45 & 4G Vict. c. 75

48 & 49 Vict. c. 69

57 & 58 Vict. c. 41

Short Title. Enactments referred to.

The Vagrancy Act, 1824

The Poor Law (Scot-

land) Act, 1845

The Offences against

the Person Act, 1881

The Married Women's
Property Act, 1882

The Criminal Lav,-

Amendment Act,

1885

The Prevention of

Cruelty to Children
Act, 1894

The enactment pnnishing a man
for neglecting to maintain or

deserting his wife or anv of

his family.

Sec. 80.

Sees. 48 to 55.

Sec. 12 and sec. IG.

The whole Act.

The whole Act.

The difficulties of construing the provision of sec. 4 (1) with that of

sec. 20 of 48 & 49 Vict. c. 69, one of the enactments mentioned in the

schedule, were recognised by Wills, J., in tlie case of Brazil, "Times,"

Feb. 27, 1899. In tliat case the wife declined to give evidence, and was

allowed to leave the witness-box.

(/y) Accomplices as Witnesses.—The public prosecutor may examine one

socius criminis against another ; and, if he require the judge to caution him
and explain to him that what he says cannot be used against him, he cannot

thereafter prosecute the witness for the offence in regard to which he has

deponed (2 llumc, 367 ; 2 Alison, 452 ;
Dickson, Evidence, ss. 1560, 1561

;

Macdonald, Crimes, 433). Where several persons are charged under the

same indictment and go to trial, they are inadmissible as witnesses. The

proper course is to move for a separation of the trials {Ilagan, 1883, 1 Irv.

312; Niculson, 1887, 1 White, 307). This motion will not, however, be

granted except on sjtecial cause shown (see APF/ierson or Dem,2^stcr, 1862,

4 Irv. 143; .Uan; 1881,4 Coup. 407; 2 Hume, 175, 402; Macdonald,

Crimes, 443). Wliero ))ersons arc eliargcd with the same crime ondillerent

indictjuents, it is in the discretion of tlie Court to disallow their examina-

tion {Mikhell, 1887, 1 White, 321). Where one accused pleads guilty, his

evidence for a co-accused is competent {Brown & M'Leish, 1856, 2 Irv. 577 ;

Wilson, 1860, 3 Irv. 62.".). Where, during tlie course of a trial, the rliarge

is aban.loned against o)ic of the accused, no plea having been tendered, nor

any motion for separaticju of the trials liaving been made, it is for the Court

to decide whether lie shall or shall not be admitted as a witness for the

other accu.scd (cf. M'Fadycn, 1857, 2 Irv. 599, with Nicolson, ut supra).
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The unsupported evidence of a socius criminis is not received as sufficient

evidence {CamphcU or Brown, 1855, 2 Irv. 232); and it is doubtful whether

the evidence of one unsuspected person is sufficient if supported by that of

a socius criminis (2 Hume, 383 ; 2 AHson, 554; Macdonald, Crimes, 496).

(A) An alien enemy is admissible as a witness {Maguire, 1857, 2 Irv.

G20).

(i) An unrcponcd outlaio is inadmissible as a witness. He may be reponed

on application by the public prosecutor made before the trial, or on his

giving himself up to justice (2 Hume, 272 ; 2 Alison, 250 ; Hunter, 1838,

2 Swin. 181).

(/) An agent is now an admissible witness in an action of which he has

the professional conduct, save in the case of an action of declarator of

marriage founded on a promise of marriage cum copuld suhscqucnte (see 15 &
16 Vict. c. 27, s. 1 ; 16 Vict. c. 20, ss. 2, 4 ; 37 & 38 Vict. c. 64, ss. 1, 3). Even
in the excepted case he is a competent witness upon points to which he
could have spoken prior to the Act of 1852 (see Dickson, Evidence, s. 1577).

{k) Brihery as a Ground for excluding a Witness.—A person is inadmis-

sible on behalf of his adducer, if the latter, either himself or by his authorised

agent, bribe or attempt to bribe him (2 Hume, 377 ; 2 Alison, 497 ; Dickson,

Evidence, s. 1579. The tendency of practice is to apply the rule in very

flagrant cases only: Macdonald, Crimes, Ab'o). But bribery or attempt to

bribe by a third- party without such authority does not disqualify {M'Kinlay

and Gordon, 1829, 8h. J. C. 224). Promises of reward or of protection

(Dickson, Evide7ice,ss. 1582-1584; Grant, 1820, Sh. J. C. 50; Hunter, 1838,

2 Swin. 1 ; see also Brown, 1836, 1 Swin. 293; Zc2js, 1839, 2 Swin. 337), or

of immunity from prosecution {Emond, 1830, Bell, Notes, 247 ; Dickson,

1837, Bell, Notes, 248 ; see also 2 Hume 277), do not exclude a Crown
witness. The receipt by a witness of an extravagant sum, in name of

travelling expenses, may disqualify him (Dickson, Evidence, s. 1580;
Humphreys or Alexander, 1839, 2 Swin. 356).

(/) Tutoring as a Ground for excluding a Witness.—A person is inad-

missible on behalf of his adducer if the latter, either himself or by his

authorised agent, " tutor " him, i.e. instruct him how to depone. But
tutoring by a third party without such authority does not disqualify (2
Hume, 378, 379; 2 Alison, 501 ; Hunter, 1838, 2 Swin. 1 ; Clark and Greig,

1842, 1 Broun, 250). The Court has refused to set aside a conviction on
the ground that a witness after examination communicated to a witness not
yet examined what he had been asked and what he had answered {Campbell,

1884, 5 Coup. 468). If the alleged instruction were the result not of an
intention to tamper with the witness but of ignorance and carelessness,

and have not influenced his mind so as to affect his evidence, it will not

render him inadmissible (cf. Eraser, 1841, 3 D. 1132, with Donald-
son, 1842, 4 D. 1215; see Dickson, Evidence, ss. 1586, 1587). Even an
unsuccessful attempt to tutor will disqualify if the intention to tamper
with the witness be clear (Ersk. iv. 2. 28 ; 2 Alison, 503 ; Dickson, Evidence,

s. 1588).

The case of Gilchrist, 1831, Bell, Notes, 253, may be noted, where the

Court refused to disallow a witness, on the ground that he had written to

his wife telling her what to depone in corroboration of his own evidence.

Witnesses who have been precognosced in each other's presence will be

disallowed when the irregularity proceeds from an intention to tamper, or

imperils the case of the party against whom they are adduced (2 Hume,
379, 380; Dickson, Evidence, ss. 1593, 1594; Duncan, 1834, 12 S. 935;
Aitken, 1840, 2 D. 1029 ; Rcid, 1843, 5 D. 656 ; Mitchell, 1850, J. Shaw,
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293). But the objection will not be sustained where the witness was
present at the precognition of other witnesses in the course of his official

duty (2 Hume, 380 ; Begric, 1820, Sh. J. C. 8 ; Smith, 1837, Bell, Notes,

270 ; Barr, 1850, J. Shaw, 302), except in special circumstances {Eohertson,

1849, J. Shaw, 186 ;
Daly and Kirk, 1880, J. Shaw, 354) ; and witnesses who

speak to matter of opinion (Opixiox Evidence) will not be excluded
because they have heard witnesses precognosced or seen their precognitions,

provided that these last are not witnesses on matters of opinion (2 Hume,
380 ; Dickson, Ecidcncc, s. 1596 ; Ilichardson, 1824, Sh. J. C. 125 ; Frascr,

ut supra. As to the limits of this practice, see Dickson, Evidence, s. 1597
;

jU'Lure, 1848, Arkley, 448; Mitchell, 1850, J. Shaw, 293).

{m) Admissibility of Persons who have heard the Evidence of previous

Witnesses.—The third section of the Act 3 & 4 Vict. c. 59 provides that

where it is objected to a witness that he has, without the permission of the

Court or the consent of the party objecting, been present in Court during
all or any part of the proceedings, the Court may admit the witness on
being satisfied that his presence "was not the consequence of culpable

negligence or criminal intent, and that the witness has not been unduly
instructed or influenced by what took place during his or her presence, or

that injustice will not be done by his or her examination." In practice, the
parties and their agents remain in Court while the evidence is being led

(Dickson, Evidence, s. 1601). As to the practice in regard to witnesses on
matter of opinion, see (/) above, and Opinion Evidence.

{n) Malice of Witnesses.—Bare words of enmity, however violent, are not
sufticient to exclude a witness (2 Hume, 360; Miller, I^IQ, ih. 359, note).

But he may be disqualified by overt acts of hostility, such as firing a pistol

at the person against whom he is adduced with intent to kill (see 2 Hume,
363); or by vindictive words following upon such acts {Spcdding, 1673,
2 Hume, 363; Cunninr/ham, 1Q77, ih.\ Master of Tarhat and Foisct, 1691,
ih. 358; cf. Lines, 1833, Bell, Notes, 258; Species, 1835, ih.). According to

Hume, a witness would be excluded if the malicious expressions used by
liim originated " in any substantial cause, such as can be supposed to infuse

so bitter a hatred into the heart " (2 Hume, 360). In several cases, how-
ever, where there has been an absence of hostile acts, such expressions have
been lield not to disqualify, although the relations of the speaker and the

person spoken against have been such as to occasion extreme bad feeling on
the part of the former towards the latter (2 Hume, 358-362 ; Glen, 1827,
Syme, 267; Clark and Grcig, 1842, 1 Broun, 250).

The objection to admissibility on tlie ground of malice lias not infre-

quently been due to a plot l>etween the accused and a witness, whose
evidence, if led, would be unfavourable to him (see Dickson, Evidence,

s. 1610).

(ci) Judges as Witnesses.—Judges of Inferior Courts ( irr/Z/rr, 1838, Bell,

Notes, 99; Moncif/han, 1844, 2 Broun, 131), and, it is thought (see Dickson,
Evidence, hH. 1635-1637; Macdonald, Crmes, 453), judges of the Supreme
Courts, are admissible as to matters which occurred before them oilicially,

ill) Arbiters as Witnesses.—As to the admissibility of an arbiter as a
witness in an action to enforce or set aside his award, see Ahiutijatiox.

(7) Officers of Court as Witnesses.—It was ImM, in a case wliere the 'J'eind

Clerk had been called as a witness and haver, tliat the ])i()i)er mode of

<il»taining the information flcsired was by judicial remit and rejMjrt {Fogo,

1867, 6 M. 105; see M'lhmwjh, 1869, 1 b'.ui.. 299).

(r) Jurymen, members and officers of cither House of Parliament as

witnesses ; jirivilegc attaching to communications made to a medical, legal, or
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spiritual adviser, ov passing heUyeen puhlic officials or dcjmrtments, or hchceen

the parties on the same side of a cause, or between husland and icife :—see

Confidential Communications.

(s) As to evidence rejected on grounds of "morality, decency, and

policy," see Evidence, II.

{t) Observe that a witness disqualified as to one of several co-accused is

disqualifed as to all (Dickson, Evidence, ss. 1011,1612; Hnnter, 1838, 2

Swin.-l). In order to render such a witness admissible, the trials must be

separated (TFi^so??, 1826, Syme, 40 ; iM'iManus, 1833, Bell, Notes, 251 ; Clark

and Grcij, 1842, 1 Broun, 250).

Decisions conflict on the point whether the spouse of an accused who is

outlawed is admissible against another accused under the same libel {Todd,

1835, Bell, Notes, 251; Clarl: and Greig, nt supra; Dickson, Evidence,

s. 1611 ; Macdonald, Crimes, 460, note 2).

Ld. Kilkerran observes {Gray, 1752, Mor. 10764; Barony of Tillihole,

1752, ih.) that a witness disqualified as to any one of several defenders

pursued super eodem medio concludendi is disqualified as to the others (see

Dickson, Evidence, s. 1614).

{u) Time of stating Objections to Admissihility.—An objection to the

admissibility of a witness should be stated before he is sworn, unless it is to

be proved by his own initial examination. In cases where the husband or

wife of a party is inadmissible as a witness, it is piars judicio to stop the

examination so soon as that fact appears. The proper time for objecting to

witnesses examined on commission is when their depositions are tendered

at the trial or proof (Dickson, Evidence, ss. 1629, 1630).

{v) Mode of stating Ohjeetions to AdmissililHy.—Formerly the usr.al way
of proving an objection to the adniissil)ility of a witness was by examining

him in initialibus (Stair, iv. 43. 11 ; Ersk. iv. 2. 28, 29 ; Tait, Evidence,

399; Dickson, Evidence, s. 1632). This examination may be dispensed

with ; but it is still competent if required by the judge or commissioner,

or by the party against whom the witness is called (3 & 4 Vict. c. 59, s. 2
;

Eeid, 1873, 2 Coup. 415). It is almost unknown in practice. Stair observes

(iv. 43. 11) that an objection to the admissibility of a witness may be proved

by the oath on reference of his adducer.

As to the obsolete procedure by way of reprobator, see Dickson,

Evidence, s. 1634.

See Penuria testium.

III. E.xamixation of Witness.

(a) Inferpoxtcr.—A witness who does not understand the English

language is examined througli a sworn interpreter (Dickson, Evidence,

s. 1793; Humphreys or Alexander, 1830, Swin. Ept. ; 3PEa, 1841, Bell,

Notes, 270). As to witnesses deaf and dumb or inarticulate, see II. {d)

above.

(b) The Witness must depone in causa.—A witness must give his testimony

orally in the case in which it is required (Dickson, Evidence, s. 1716).

Accordingly, written statements of fact by persons still alive, e.g. letters

{Steioart, 1893, 20 li 260), confessions {Cavalari, 1854, 1 Irv. 564), reports

{Sturrock, 1849, 12 D. 166), certificates ( C/r<^, 1832, 10 S. 450), and aflidavits

(see Affidavit), are excluded unless sworn to by the writer in the witness-

box (2 Alison, 541 ; Dickson, Evidrnec, s. 1779). The rule docs not apply to

the reports of judicial referees {L'rou-n, 1842, 4 D. 386), or to certificates of

good character, produced in mitigation of sentence, where the accused has

pled gnilty {Waugh, 1831, Bell, Notes, 287; Eoscnbcrg, 1842, 1 Broun, 367;
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Stalker, 1844, 2 Broun, 79 ; Sutherland, 1847, Arkley, 242); and letters are

sometimes admitted, not in proof of what is stated therein, but to prove

that such statements were made (Coles, 1895, 22 II. 716 ; see Best
Evidence; Pakole).

As to the proper mode of proving what is set forth in scientific works,

see Opinion Evidence.

A deposition on oath emitted in one cause, is, in general, inadmissible

in another cause, although the parties and the subject-matter be the same
(Stevens, 1882, 9 E. 730 ; Dickson, Evidence, s. 1718 ; cf. Steivart, 1863, 1

M. 449). But the rule does not apply where the later is truly a continu-

ation of an earlier cause, which has been rendered abortive owing to some
formal objection, c.r/. an objection to the pursuer's title (Macindoc, 7 Dec,

1826, F. C. ; as to jury trials, see Dickson, Erklenee, s. 1719) ; or in certain

actions of relief (Ersk. ii. 3. 32 ; Gordon, 1748, Mor. 14045 ;
Dickson, Evidence,

s. 1720); and a suspension on the ground that, in convicting the accused, the

magistrates had proceeded partly upon the opinion which he had given in

another case, and which had been put to him in cross-examination, was

refused (Grihson, 1892, 3 White, 415). Moreover, the death of a witness

will render admissible his deposition emitted in a previous case in which

the i)arties and tlie subject-matter were the same (Watson, 1837,15 S. 753
;

Clcland, 1847, 10 D. 40; Willox, 1848, 10 D. 807; Soutcr, 1859, 21 D
835 ; as to a deceased bankrupt's deposition, see Bell, Com. ii. 482), save

where the circumstances under which it was emitted " raise a presumption

that it does not give a proper reflex" of the deponent's mind (Gcils, 1855,

17 1). 397, 404, per Ld. Bres. M'Neill; see Gordon, 1850, 13 D. 1). See

Best Evidence.
Wlien such a deposition is admissible, it may be proved by the certified

notes of the presiding judge or of the shortliand writer (Clcland, 1847, 10

D. 40; Bell, 1862, 24 D. 1428; 24 & 25 Yict. c. 86, s. 13; 31 & 32 Vict...

c. 100, s. 37; see Taylor, Evidence, s. 546), or by tlie evidence of anyone

who was present when it was emitted (Dickson, Evidence, ss. 211, 1726;

see Mackenzie, 1827, Syme, 158; Steivart, 1855, 2 Irv. 166). And where a

witness, examined on interrogatories before the first trial, attended it and

died l)efore the second trial, it was held that either the deposition or the

judge's notes miglit be admitted (TFiV/oa;, 1848, 10 D. 807).
_

As to depositions taken to lie in retentis, and the examination of wit-

nesses on interrogatories, see Commission, Proof f.v. As to depositions of

deceased witnesses in crinnnal cases, see Deposition I5Y Deceased.

(c) Tlic Witness must be Sivorn or must Affirm.—Subject to what haa

been said above as to the examination of pupil children, of persons deaf and

duml) or inarticulate, and of persons suflering from mental incapacity (seo

11. (h) (c) (d)), a witness must be put on oath (Dickson, Evidence, s. n57),,

even though adduced merely to ho shown to the jury (Milne, 1866, 5 Irv.

229). The usual oath is in these terms :
" I swear by Almiglity Clod, and a&

I sliall answer to Cod at the great day of judgment, tliat I will tell the truth,

the whole truth, and nothing but the truth": but a person is bound by an

oath lawfully administered, if adniinistered in such form and with sucl>

ceremonies as lie may declare to be binding u])on his conscience (1 & 2

Vict. c. 105; see MLn»f/hlin, 1863,4 Irv. 273). Thus a Jew was sworn

on tiie CM Tcstnmont. with his hat on, and a stall" in his baiul (Iforn and

Marlarni, 1831, lU-ll, Xotes, UG5; 2 Alison, 431 ; as to a M(.liammedan, see

Morfian'n case, 1 Leach C. C. 54; as to a Chinaman, sec J!, v. Entrchman,

C. & Marsh. 248). If the witness object to be sworn, and state as tlic

ground of such olijection, either that he has no religious belief, or that the
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taking of an oath is contrary to his religious belief, he may make his

solemn affirmation instead of taking an oath in all places and for all

purposes where an oath is or shall be required by law (51 & 52 Vict. c. 46,

s. 1). The affirmation must be in the following terms: "I, A. B., do

solemnly, sincerely, and truly declare and affirm," and shall then proceed

with the words of the oath prescribed by law, omitting any words of

imprecation or calling to witness (^6., s. 2). Every affirmation in writing

shall commence :
" I, , of , do solemnly and sincerely

affirm," and the form in lieu of jurat shall be :
" Affirmed at ,

this

day of 18 . Before me " (i^., s. 4. See 3fCuhbin,

1850, 12 D. 1123, as to the necessity of using the j)recise words of the

..•statutory form). A false statement on affirmation attracts the same pains

.and penalties as a false statement on oath (ib., s. 1). Observe that an oath

^.duly administered and taken is not invalidated by the fact that the person

Jbad, when sworn, no religious belief (ih., s. 3).

A witness refusing to be sworn or to affirm may be imprisoned for

•contempt of Court (2 Alison, 432 ; Tiveedie, 1829, Shaw, 222 ; Bonnar, 1836,

1 Swin. 39 ; cf. M'Laughlin, supra cit. See also Summary Procedure Act,

1864, s. 10).

{d) Mode of Conducting the Examination.

(i.) Witness must he examiiied separately, see above, II. {k) and (/), and

Opinion Evidence.
(ii.) Witness may he examined in initialibus, see above, II. {t) and (w).

(iii.) Examination, Cross-Examination, and Re-Examination.—The wit-

ness, after having been sworn and after having been examined in iiiitialihus,

if such examination b3 required, is examined in chief upon the merits of

the case. The A. S., 16th Feb. 1841, regulates the procedure in jury causes
;

and so far as the examination of witnesses is concerned, the directions

there laid down apply in proofs before a judge (Mackay, Mamial, 334;

Wilson, Sheriff Court Fraetice, Ft. II. chap. ii. s. ix.). The counsel who begins

the examination continues it tln-oughout, without interruption from any

quarter (unless when an objection is taken to the legality of the question),

-until he has exhausted the examination. After this, a counsel on the

opposite side may cross-examine without interruption, until he has

exhausted his cross-examination (A. S., 16th Eeb. 1841, s. 28) ; and it is

competent for him to examine the witness not in cross only, but also in

£ausd (3 & 4 Vict. c. 59, s. 4). Then the counsel who first examined in

chief may re-examine, confining his re-examination strictly to such new
matter as may have arisen in cross-examination, unless with permission of

the Court (A. S., 16th Feb. 1841, s. 28). The counsel who cross-examined

has no right to a second cross; but the Court will put, or allow him to put,

any question which may be proper for clearing up matters left doubtful

by the re-examination (Dickson, Evidence, s. 1763). When the counsel

have concluded the examination, and sometimes during that examination,

the Court put any questions that suggest themselves ; and, at the former

stage, will put any competent questions suggested by the jury (ih.). But

the sequence of examination may be altered to suit the exigencies of

particular cases. Thus a defender may reserve his cross-examination of

his own witnesses, if called for the pursuer, and take it along with his own
examination of them in chief. And where a witness is to speak to certain

facts which must be established before the remaining facts are proved, he

may be examined as to the preliminary facts, and his further examination

may be taken at a later stage of the proof (Dickson, Evidence, s. 1764).

See Ceoss-Examination,
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It is ill the discretion of the presiding judge to allow a witness to be

recalled after examination {Hamilton, 1811, 2 Hume, 381, note 2; Scott,

1842, 1 Broun, 131 ; 2 Alison, 543 ; Tait, 435 ; 15 & 16 Vict. c. 27, s. 4). He
may be recalled although he has not been re-enclosed {Gilchrist, 1831, Bell,

Kotcs, 261). The recall may be allowed either on the motion of parties

(15 & 16 Vict. c. 27, s. 4), or on the Court's initiative {A. v. B., 1858, 20 D.

407 ; Collison, 1897, 24 K. (J. C.) 52). Thus a motion to recall has been

granted where the object was to ask a witness whether on a special

occasion, prior to his examination, he had made a statement differing from

the statement made by him on examination (cf. Robertson, 1874, 1 K. 532,

594, and Hocy, 1884, 1 1 E. 578, with Bcgrj, 1887, 14 E. 497), or to rectify

some accidental omission in his examination (see Wilson, 1862, 4 Irv. 256
;

Wilkie, 1886, 1 Wiiite, 242, where the motion was refused). Further, if it

appear " suddenly and unawares " from the evidence of a witness that a

previous witness had expressed malice against the accused, the previous

witness may be recalled and re-examined on the point {Eohcrtson, 1856,

2 Irv. 411). See (vi.) below.

A witness, if he discover that he has made some mistake in giving his

evidence, may have the mistake rectilied on application de reccnti (Dickson,

Evidence, s, 1770 ; Tait, Eoidencc, 434).

(iv.) Questions must he Relevant; Leading Questions; Witness must

depone to Facts, not to Inferences.—The questions must be relevant

(Evidence, I. (1)). In prosecutions for offences against chastity, the

character of the woman may be proved by the accused, both to negative the

charge and in alleviation of the crime (1 Hume, 304 ; 1 AHson, 215 ; 2 Alison,

531 ; Tu-eedie, 1836, 1 Swin. 22). Notice must be given to the prosecutor,

unless lie has attempted to set up the woman's character (Hume, ik;

Alison, ih. ; Wight, 1836, 1 Swin. 49 ; Blair, 1842, 2 Broun, 147 ;
Macmillan,

1846, Arkley, 209; Forles, 1858, 3 Irv. 186; Reid, 1861, 4 Irv. 124). It

is, in general, incompetent to prove S])e('ific acts of unchastity with persons

other than the accused {Dickie, 1897, 24 K. (J. C.) 82, where the authorities

are cited and discussed). If the woman's reputation is to l)e attacked,

the proof must be confined to the period at, or immediately prior to, the

date of the alleged offence ; and if tlie accused succeed in proving her loose

character at one or other of those periods, he may carry back his proof as

far as he pleases {Reid, ut supra). It seems competent to prove that she

-was the companion of prostitutes {Webster, 1847, Arkley, 269). So, too, a

person accused of murder may, on notice to the prosecution {Brou-n, 1836,

1 Swin. 293), prove tluit the injured person was quarrelsome {Blair, Bell,

Notes, 294; Irving, 1838, 2 Swin. 109). But proof of acts of violence

committed by him on the accused {Shicls, 18-16, Arkley, 171), or on third

yjcrsons {Irving, ut supra), has been disallowed. In a recent case, it was

held competent for a i)erson charged with assault to ask tlie injured ])ersoii

whether lie was under tlie inihience of drink at the time of tlic alleged

offence, Ld. M'Laren observing that " it is undoubtedly the right of every

accused person to cross-examine the ]iriii(ii)al witness or injured party as

to his character geneially, and H))ee,ially as to his conduct at or near the

time when the occurrence t<»ok place" {Falconer, 1893., 1 Adam, 96).

As to the relevancy of the parties' character in civil actions, sco

OlIAUArTEU OF THE BAiniKS IX CiVIL ACTIONS; CUOSS-EXAMINATION.

It frcfiuently hapj.ens in tlio course of a trial that the relevancy of

material facts is not at once ai)parent, and the Court has therefore to rely

to no inconsiderable extent on the discretion and fairness of the counsel

engaged (Dickson, Evidence, s. 1 ; Macdonald, Crimes, 465).
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When examined in chief, the witness mnst not be " led," i.e. he must
not be asked questions in terms which suggest the answers desired. Nor
will questions be permitted which assume as proved, facts which have not

been proved, or answers as given which have not been given (Dickson,

Evidence, s. 1771; Taylor, Ecidencc, s. 1404). The rule must, however,

be applied reasonably, else the leading of evidence would be unduly pro-

longed; and, accordingly, it is not enforced in regard to that portion of

the examination which is preliminary to the material portion (Dickson,

Evidence, s. 1772 ; Taylor, Evidence, s. 1405). Further, a leading question

may be put when the mind of the witness can be directed to the subject

of the inquiry only by a particular specification thereof (see Auchmutic,

1817, 1 Mur. 212; Walker, 1821, 2 Mur. 509; Alton, 1823, 3 Mur. 285;

Woods, 1839, Bell, Notes, 267). As to the limits within which the

exclusionary rule obtains in cross-examination, see Mure, 1858, 3 Irv. 280

;

Cross-Examination.
The witness must depone to facts and not to inferences (see Opinion

Evidence as to the exceptions to this rule). It may be observed in this

connection, that in inquiries which open without any written notice to the

accused of the gravamina to be advanced against him, it is essential when
he is examined as a witness to question him on the matter of the charge.

In the absence of interrogation upon these points, inferences are not to

be drawn regarding them from the evidence of other witnesses (
Wcdson,

1892, 19 R. 1078 ; Turner, 1894, 22 R 18).

(v.) ComjJetent Questions miLst he answered ; Criminating Questions.—The
witness is bound to answer all competent questions, and, if he refuse, may
be imprisoned (2 Hume, 140; 2 Alison, 438, 550; Kerr, 1822, Sh. 68;

M'LaugJdln, 1863, 4 Irv. 273; see Summary Procedure Act, 1864, s. 10);

and all statements made by him in bond fide, which are relevant to the

cause, are privileged unless malice is proved {Watson, 1862, 24 D. 494;
Mackintosh, 1875, 2 E. 877). He may, however, decline to answer any
question, if the answer would expose him to a criminal charge, or to depone

to facts from which criminality might be inferred (Dickson, Evidence,

ss. 1786, 1789 ; Taylor, Evidence, ss. 1453-1458 ; see 61 & 62 Vict. c. 36,

s. 1 (/), quoted II. (/) above); but he cannot resist being sworn and
interrogated. If he waive his privilege, his evidence is competent {Setton,

1816, 1 Mur. 12); and if he give a negative answer, he may not be

questioned upon specific facts, in order that his criminality may be inferred

from his answer {Millar, 1837, 1 Swin. 483), nor may extrinsic evidence be

led for that purpose {Kennedy, 1896, 2 Adam, 51). A socius criminls must
answer all questions relating to the charge on which his evidence is sought

(Dickson, Evidence, s. 1788. See Jantzen, 3 Feb. 1814, F. C, where an

accomplice in a robbery, who had been received as a Crown witness, was
examined in initio litis, in a civil action against him at the instance of the

person robbed, for recovery of his property). A witness may not refuse to

say whether he has been convicted of a specified crime {Johnston, 1845,

2 Broun, 401) ; nor may he decline to answer a question affecting his credit

only {Pender, 1836, 1 Swin. 25). Where the presiding judge is satisfied

that the sole purpose of a question is to insult the witness, he will disallow

it {Falconer, 1893, 1 Adam, 96). It is thought that a bankrupt, when
examined under the Bankruptcy Act, must answer all questions relative to

his affairs, whether they incriminate him or not {Sawers, 1858, 21 D. 153

;

Dickson, Evidence, s. 1787 ; Goudy, Bajikrujitc]/, 250).

Sec. 2 of the Act 37 & 38 Vict. c. 64 provides that " the parties to any
proceeding instituted in consequence of adultery, and the husbands and
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wives of such parties, shall be competent to give evidence in such proceed-

ing
;
provided that no witness in any proceeding, whether a party to the

suit or not, shall be liable to be asked or bound to answer any question

tending to show that he or she has been guilty of adultery, unless such

witness shall have already given evidence in the same proceeding in dis-

prove of his or her alleged adultery." The effect of this enactment is that

when it is proposed to ask a witness whether he has been guilty of adultery,

he may say that he is not desirous of being interrogated on the subject, and

it will then be the duty of the judge to refuse to allow the question to be

put (Bannnfyne, 188G, 13 E. 619). Of course, he may answer the question if

he will {Cook, 1876, 4 11. 78); and, if he give a negative answer, his credit

may be tested by all competent questions {Muir, 1873, 11 M. 529).

(vi.) Impvgning Crcdihillty of Witnesses.—Therules excluding the evidence

of certain persons whose character, or relationship to the parties, or interest

in the cause, raised doubts as to the reliability of their evidence, have practi-

cally been swept away (see above, II. («)). These grounds of objection,

however, while no longer operative to exclude, are still entitled to considera-

tion on the question of credibiHty (Dickson, Evidence, qq. 1624, 1625 ;
King,

1842, 4 D. 590, per Ld. J.-Cl. Hope; see Nicolson, 1887, 1 White, 307,

where certain questions designed to show the malice of the witness were

disallowed by Ld. Young; and Bcccham, 1891, 29 S. L. E. 1, where the value

of hired evid"^ence is discussed). The credil)ility of a witness may not, how-

ever, be impugned on the ground of general bad character or untruthfulness

(2 Hume, 352; Galloway, 1836, 1 Swin. 232), save in the exceptional cases

mentioned in the preceding section (see also Chakacter of the Paeties

IX Civil Actions; Ceoss-Examinatiox ; Maclean, 1827, Bell, Notes, 294;

Bachan, ih., 293), and in the case of prostitutes {Wchster, 1847, Ark. 269;

Wcdker, 1871, 9 M. 1091 ; Tennent, 1883, 10 E. 1187). See, however, A. v.

B., 1895, 22 E. 402, per Ld. Pres. Eobertson. A witness may be asked

whether he has committed or stands indicted for a ciime or offence which

affects his credibility. As to the cases in which he n;ay dechne to answer,

see (v.) above.

Sec. 3 of the Act 15 Yict. c. 27 makes it competent in examining a

witness, to ask liim whether lie has on any previous occasion made any

statement pertinent to the issue different from the evidence now given by

him. If the witness give a negative answer, and it is proposed to contradict

him, it is necessary " to lay a foundation" (see Cross-Examination) by in-

terrogating him specifically as to the time, place, and person, when, where,

and to whom, the former statement was made (Gcdl, 1870,9 M. 177; cf.

Clark, 1802, 24 1). 1315; Boss, 1863, 1 M. 783; M'llardic, 1834, Bell,

^'otes, 288 ; Bohcrison, 1842, 1 Broun, 152); and this rule applies where the

facts arc to be proved by documents (Stevens, 1839, 2 Swin. 342). Observe

that this right m-iy be excrrised l)y the adduccr of tlie witness (f/a//, ut sujn'a;

Lrdir, 1895, 1 Adam, 538). In the case of Common, 1860, 3 Irv. 632, the

prosecutor was allowed, on the ground that he Imd no right to a proof

in replication, to impeach by anticipation the credibility of a person in

the pannel'b list of witnesses. Sec (iii.) nliovc as to the recall of a

witness.

A statement on record made by a witness in another action is a ])ropcr

subject for cross-examination (cf. Morrison, 1860, 23 IJ. 232, with Stewart,

1871, 4:') Sc. Jur. 578); but a record scorns to be iiiadmissiblo in evidence

for the puri)OHe of contrasting the statements therein contained with the

evidence as it comes out in tlie course of a jury trial {Cullcns Tr., 1865,

3 M. 935; see Vrqvhart, 1865, 3 M. 932).
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Where the previous statement was made on oath, the witness may
•decline to say whether he made it (see (v.) above).

In accordance with what is thought to be the better opinion, it is the

practice not to examine a witness on statements made by him on precogni-

tion (O'Domiell and Maguire, 1855, 2 Irv. 236; Emslie,l^^1, 1 M. 209;
Macdonald, Crimes, 4^*1o ; Dickson, Evidence, s. 205. The rule holds whether
the purpose be to discredit or confirm a witness : Robertson, 1842, 1 Broun,

152, 190).

Cross-examination upon statements in a judicial declaration is competent,

when the person emitting it has pled guilty and is a witness for his co-

accused {Wilson, 18G0, 3 Irv. 623); incompetent when the person emitting

it has been discharged and is a Crown witness {Milne, 1866, 5 Irv. 229).

See CllOSS-EXAMINATION.

(vii.) Witness must depone from his ou-n Recollection ; he may refresh his

Memory.—In general, a witness must give his evidence orally and from his

own unaided recollection (Dickson, Evidence, s. 1775). If, prior to his

•examination, he have emitted a deposition, and fear that he may make
.statements inconsistent with it, he is entitled to have it destroyed {Id. ib.;

2 Hume, 381 ; 2 Alison, 534, 535). But where a man is called to prove that he

wrote or attested a document, it is sufficient if he swear to his handwriting,

although he does not remember writing or signing the document (Dickson,

Evidence, s. 1776); and the same principle receives effect in the identifica-

tion of persons and productions (see Identification). Moreover, a witness

may refresh his memory as to matters of detail, e.g. sums, dates, measure-

ments, etc., by referring to his notes (Dickson, Evidence, s. 1777 ; Taylor,

Evidence, s. 1406). These notes must have been prepared at the time of, or

immediately after, the occurrence to which they refer {Monaghan, 1844, 2

Broun, 131 ; Wilson, 1851, 14 D. 1 ; Dickson, Evidence, s. 1778); and it is

^essential to their admissibility that they have been prepared by himself or in

his presence, or that he had examined them when the facts were fresh in his

memory and satisfied himself of their accuracy (Dickson, Evidence, s. 1784

;

Taylor, Evidence, s. 1410). Where a witness had, apart from his notes, no
Tecollection of the matter to which they referred, he was not allowed to

i-efer to them, as they had not been libelled on and produced {Macpherson,

1845, 2 Broun, 450). Further, a witness may not refresh his memory by
means of documents not liis own and not produced (Macdonald, Crimes,

462) ; but this rule was relaxed in the case of a document which the witness

had received from the accused, and retained ever after in his possession

{Wilson, 1861, 4 Irv. 42). Whether a witness may refer to a copy of his

notes without having the original notes with him depends upon the circum-

;stances of the particular case (Dickson, Evidence, ss. 1781-1783; Taylor,

Evidence, s. 1408; and cf. Wilson, 1851, 14 D. 1, with Campbell, 1840,

2 D. 663).

Documents which are inadmissible in evidence, e.g. deeds insufficiently

/stamped {Birchall, [1896] 1 Q. B. 325), may be used by the witness to

refresh his memory.
Further, an expert witness may refresh his memory by referring to

authoritative works of science. See Opinion Evidence.
Tlie agent of the party against whom the witness, who uses documents

to refresh his memory, is adduced, is entitled to see them (Dickson, Evidence,

&. 1785 ; Niven, 1898, 25 Pt. (J. C.) 89).
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IV. Number of Witnesses kequieed.

The testimony of one witness is not full proof (Dickson, Evidence, 1807

;

Wallaee, 1891, 19 E. 233). But the rule means nothing more than this,

—

that where there is no evidence, either oral, documentary, or circumstantial,

to prove a case, other than the evidence of one witness, the case must

be held not proved {Lees, 1893, 3 White, 468, per Ld. J.-Cl. Macdonald

;

cf. Jarvie, 1875, 2 E. 623, per Ld. Pres. Inglis). Accordingly, it is suffi-

cient if the witness be corroborated by circumstances, or by the accused's

declaration or confession (Dickson, Evidence, s. 1808). So, too, while the

evidence of a single witness will not suffice to prove one isolated act of

adultery, it may be regarded as suflicient if corroborated by other witnesses

who speak to other facts of a similar nature (Dickson, it.
;

cf. Wilson, 1898,

25 E. 788, with Dombroivitzhi, 1895, 22 E. 906). The same rule was applied

in an action of damages in which the same slander had been repeated on

several occasions (Dickson, ih.; see also Wilson, 1861, 24 D. 67). It is to

be observed that the denial by the defender in an action of affiliation of

material facts does not, although not believed, corroborate the pursuer's

statement. At the same time, the case may assume a complexion adverse

to him if his contradiction of statements by her, as to which she is corro-

borated, be disproved (Macj^herson, 1896, 23 E. 785 ; see also M'Bayne, 1860,

22 D. 738 ; Dunn, 1875, 3 E. 236 ; M'Kinven, 1892, 19 E. 369 ; Young,

1893, 20 E. 768). In criminal cases, where several acts of the same crime

are charged, it is enough if one witness speak to each act (Dickson, Evidence,

s. 1809). A substantive aggravation may be proved by one witness

{Cameron, 1839, 2 Swin. 447; Davidson, 1841, 2 Swin. 630). Even where

the acts charged are independent instances of the same kind of crime, the

common character found in each instance may render the proof of one

admissible in supplement of the evidence as to another (see Evidence,

1.(1)).

As to the amount of corroboration required in the case of socii crimims,

see II. {g) above.

See also Pexupja testium.

V. Witness' ExrENSES.—See Expenses.

Woodcock.—The woodcock is not under the Night Poaching Act,

but It is protected Ijy the Day Trespass Act (2 & 3 Will. iv. c. 68), and

the Poaching Prevention Act (25 & 26 Vict. c. 114), and it also falls under

the Game Licence Act, 1 860 (23 & 24 Vict. c. 90), subject to the exception

that woodcock and snipe may be taken by nets or springs without incurring

the peiuilties of the Act. Woodcock are also specially protected by the

Wild Birds Protection Acts of 1880 and 1894. Accordingly, it is illegal

to take them between 1st March and 1st August, or to take their eggs

within any area protected by an order under the Act of 1894.

Wood.—See Fokest; Timp.er.

Woods and Forests, Commissioners of. — See

Cuow.N Lam IS.

Workmen.—See IIiniNG ; Master and Servant; Desertion ok

Service; Tuu( k Acts; Employers' Liability A(t; Eeparation; Work-

men's Compensation Act.
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Workmen's Compensation Act, 1897.—This Act,
which came into operation on 1st July 1898, provides compensation to

workmen engaged in certain employments, for injuries received in the course
thereof (s. 1 (1)). The leading feature of the Act is that the liability of an
employer arises from the occurrence of an accident, and that questions of

negligence on his own or his servants' part are not regarded. The liability

of an employer on these grounds, e.g. at common law and under the
Employers Liability Act of 1880, is left untouched by the present Act,

except that it is provided that an employer shall not be liable to pay com-
pensation both under the Act and independently of it (s. 1 (2) (&)).

Accident.—The Act extends only to injuries arising from "accident."

Sickness and disease arising from continued employment at an unhealthy
occupation are not included. All accidents aie included provided they
arise (1) " out of and " (2) " in course of the employment " (s. 1 (1)). These
conditions must both be present {Smith, [1899] 1 Q. B. 141). These condi-

tions were held to be complied with where a workman, in an apparent
emergency, went to assist his superior at a part of the works, other than
where his regular employment lay at the time {Uurhccm, 1898, 1 E. 279),
where he was working negligently and in a way he had been warned not to

adopt (M'McJwlas, [1899]' 1 Q. B. 773). On the other hand, an accident

was held not to arise out of the employment where the workman engaged
in work which he was forbidden to perform (Zowe, 1899, 1 Q. B. 261), and
where he put himself in a position of danger for a purpose of his own
(Smith, [1899] 1 Q. B. 141).

Injuries for which the Act does not provide compensation are those proved
to be attributable to the serious and wilful misconduct of the workman claim-

ing (s. 1 (2) (c)). Mere negligence does not instruct this defence {M'Nicholas,

[1899] 1 Q. B. 773); and it has been held'that acting in violation of a rule

under the Coal Mines Act, of which the workman had failed to inform
himself {MNicol, 1899, 1 E. G04), and even disobeying a rule which was
known, do not necessarily amount to such misconduct {Rumboll, 1899,
80 L. T., N. S. 42).

Employer.—The person liable in compensation may or may not be the

actual employer of the injured workman, since the Act applies only to the
" undertakers " of the employment or work (s. 7 (1)). Tlie claim, therefore,

of a workman employed by a sub-contractor lies against the employer of his

master, who is the undertaker (s. 4). The latter is entitled to be indemni-
fied by the sub-contractor (s. 4). Where, also, a workman is injured by the

fault of a person not contractually related with the undertaker, and he is

liable in compensation under the Act, the undertaker is entitled to indemnity
from that person (s. 6). The Act contains provisions for defining under-
takers in the various industries to which it applies (s. 7 (2)). In the case

of factories, the undertaker is the person who is occupier in the sense of the

Eactory Acts.

Employments.—The Act applies to employment on, in, or about a railway,

factory, mine, quarry, engineering work, any building which exceeds thirty

feet in height, and is (1) either being constructed or repaired by means of a
scaffolding, or (2) being demolished, and to any building which is being con-

structed, repaired, or demolished with the assistance of mechanical power
(s. 7 (1)).

" Eactory " has the same meaning as in the Eactory Acts, 1878
to 1891, and also includes any dock, wharf, quay, warehouse, machinery or

plant to which any provision of the Eactory Acts is applied by Eactory Act
of 1895, and every laundry worked by mechanical power (s. 7 (2)). In the

case of a building at which mechanical power is not present, it must at the
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time of the accident be thirty feet in height {Billings, [1899] 1 Q. B. 70); where
mechanical power is present, height is immaterial {Mellor, [1899] 1 Q. B. 374).

Illustrations of employment in or about machinery are found in the case of

a stevedore workinjj; on a ship which is being unloaded by a steam crane on

a quay {Woodman, [1899] 1 Q. B. 15), and an engineman attending to an

engine temporarily used for grinding mortar for, and near, a building in the

coarse of erection (.WNicholas, [1899] 1 Q. B. 773). But a steam winch on

board ship and forming part of the sliip's equipment, though used for dis-

charging cargo on to a quay, has been held not to be a factory wuthin the

meaning of the Act of 1895 (Aberdeen Trawling Co., 1899, 1 F. 786).

Workman.—This word includes employes of all grades (s. 7 (2)), but not

a sub-contractor (JI'Grcgor, 1899, 1 P. 536). In the case of a fatal injury

the dependants of the workman are i7iter alios included in the word (s. 7 (2)).

Dependants mean such of the persons entitled to sue for damages or solatium

in respect of the death of the workman as were wholly or in part dependent

on the death of the workman at the time of his death. A person wholly or

in part dependent on tlie deceased for the ordinary necessaries of life,

having regard to his class and position, is a dependant in the sense of the

Act, but not one wdio merely derives a benefit from the earnings of the

deceased (Simmons, [1899] 1 Q. B. 1005).

Amount of Compcjisafion.—In the case (i fatal injury, when the deceased

leaves dependants who were wholly dependent on the deceased, the com-
pensation is a sum equal to three years' earnings, or £150 if the earnings

are less than that, but in no case more than £300 (First Sched. (1) (a) (i.)).

AVhere the dependants were partially dependent, the compensation is

such sum, not exceeding the above, as is reasonable and proportionate to

the injury to the dependants (First Sched. (1) (a) (ii.)). Where there has

been less than three years' service in the employment, 156 times tlie average

weekly earnings are taken as the equivalent. These are to be ascertained

by dividing the total amount earned by tlie number of weeks the deceased

was in the service (Keast, 1899, 15 T. L. E. 141 ; Price, [1899] 1 Q. B. 493).

If a workman leaves no dependants, there may be recovered the reason-

able expenses of his medical attendance and burial up to the sum of £10
(First Sched. (1) (a) (iii.)).

Where an injury is not fatal, but total or partial incapacity results,

the compensation is a weekly payment during the incapacity after the second

week, not exceeding half of the workman's previous average weekly earnings

up to the sum of £1 per week (First Sched. (1) (&)). For the first fortniglit

no com])ensation is j)ayable. In fixing the amount of the weekly payment,

regard is to be had to the earnings of the workman before, and the amount
he is able tu earn after, the accident (First Sched. (2)). Sucli payment is

subject to review, an<l after six months an employer may redeem by pay-

ment of a lump sum (First Sched. (12) (13)).

Luthilitg of Undertaker for Sub-contractor. — Where an \nidertakcr

employs a sub-contractor, he is liable (1) in the conquMisation ])ayable by a

sub-contractor under the Act; (2) in the compensation \\hich would be

payable by the sub-contractor if the sub-contractor were liable under the

Act, although the sub-contractor is not so liable
; (3) in damnges in which the

8ub-contrartnr is lial)le at common law or under the Act of 1880 (s. 4). \n
undertaker may, however, be entitled to indemnity from the i)crson for

whom he has to pay (s. 4). The liability of the undertaker does not extend

to work merely ancillary or incidental to his business, and not a part of or

process in it (s. 4).

Indemnity claimable from Third. I'artg.
—"Where an cinjtloycr has to pny
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compensation to a workman for an injury caused by the fault of a third

party, the employer is entitled to be indemnified by the third party (s. 6).

Frocedure.—Notice of the accident has to be given " as soon as practicable

after," and a claim for compensation must be made " within six months
from," the occurrence of the accident (s. 2 (11)). All questions in dispute

are to be settled by arbitration (s. 1 (3)). In Scotland, failing agreement

upon an arbitrator, a claim is to be prosecuted under the provisions of sec. 52

of the Sheriff' Court Act of 1876 (Second Sched. 14 (c)). The decision of an
arbitrator is final on fact, but on a question of law decided by a Sheriff as

arbitrator an appeal is allowed to the Inner House by way of a stated case

(Second Sched. 14 (c). Act of Sederunt, 3rd June 1898). The stated case

must set forth the question of law decided by the arbitrator and his decision

thereon {Murnin, 1899, 1 F. 634). Provision for various points of procedure

is made, in the case of Scotland, by the Act of Sederunt above cited, and in

the case of England by Eules of Court, The duties and fees of Medical

Eeferees are dealt with in Statutory Ptules and Orders, 1898, No. 407.

[Glegg, Commentary on Workmen's Compensation Act ; Puegg on do.

;

Minton-Senhouse and Emery, Accidents to Workmen.']

Workshop.—See Factoky Acts.

Wounding.—See Assault.

Wreck.—Early Law.—According to early Scots law, all wrecks
escheated to the Crown unless some living creature, man or beast, were
found on board, in which case the owner was entitled to claim the wreck
within a year and a day (Alex. II. c. 25 ; Hamilton, 1622, M. 16791). This

provision as to the necessity of some living creature having escaped alive

in order that the owner's claim might be admitted was obsolete by 1725
{3Iontsir, M. 16796). The Statute 1429, c. 124, relaxed the law in the

case of vessels belonging to foreign countries whose law of shipwreck was
less stringent than the Scots law, and provided for a reciprocal treatment

of such vessels {Jacohson, 1674, M. 16792). Other enactments on the

subject are : 12 Anne, sess. 2, c. 18 ; 4 Geo. i. c. 12 ; 5 Geo. i. c. 11, s. 13,

Modern Law.—The present law on the subject of wrecks is contained

in Part IX. of the Merchant Shipping Act, 1894. The Act does not ex-

pressly define what is to be regarded as a wreck, merely stating that " the

expression ' wreck ' includes jetsam, flotsam, lagan, and derelict found in or

on the shores of the sea or any tidal river" (s. 510). A barge which had
got adrift from its moorings, and was found by salvors with no one on
board in the estuary of the Thames, was held not to be a wreck (^Tlie Zeta,

1875, L. P. 4 A. & E. 460). In the case of Palmer (1858, 3 H. & N. 505)
it was decided that timber which had drifted from the place where it M-as

moored, and was found floating at sea without an apparent owner, was not

"wreck." It is to be noted that the term "wreck" is applied in the Act
both to a vessel which has been wrecked and to portions of such vessel, or

of its cargo and apparel, which have been cast up on the shore. By sec. 566
the Board of Trade have the general superintendence throughout the United
Kingdom of all matters relating to wreck, and are empowered to appoint

local officials, styled Peceivers of Wreck, whose duties are defined by the

Act. Their fees and expenses are dealt with in sec. 567.

Where a British or foreign vessel is wrecked, stranded, or in distress at

any place on or near the coasts of the United Kingdom, or any tidal water

within the limits of the United Kingdom, the local Peceiver of Wreck,
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upon being made acquainted with the circumstance, must proceed forthwith

to the spot, and take charge of all operations for the preservation of the

vessel, the lives of the persons belonging to it, and the cargo and apparel.

Disobedience to his orders is punishable by fine (s. 511). He is also given

power to require, under penalties, the assistance of such persons as he may

think necessary, and of any vessels and vehicles at hand (s. 512). By

sec. 513 the owner or occupier of lands adjoining the place where the

wreck has occurred must, under pain of fine, permit persons, if necessary,

to pass over his lands, with or without vehicles, for the purpose of render-

ing assistance, and to deposit on his lands articles recovered from the

wreck, the owner or occupier having a right to compensation for any

resulting damage. The Receiver may cause the apprehension of any person

plundermg, creating disorder, or obstructing, and may suppress such action

by force (s. 514). Wlien the vessel, or any part of its cargo and apparel,

is plundered, damaged, or destroyed by riotous persons, the owners are

entitled to be compensated by the inhaljitants of the adjacent county, city,

or borough, as if the offence had been committed under the Eiot Act of

1854 (s. 515). In the absence of the Eeceiver, his duties may be discharged

by the following olficials in the order named: chief officers of customs,

principal officers of the coastguard, officers of inland revenue, sherifis,

justices of the peace, naval and military officers on full pay, who are to be

regarded as the Eeceiver's agents (s. 51G). Sec. 517 requires an examina-

tion to be held by a Eeceiver of Wreck or, at the request of the Board of

Trade, a Wreck Commissioner, whom failing, a Justice of the Peace, as to

any vessel which is or has been in distress, the examination to be reported

to the Board of Trade and Lloyd's.

Where any person finds or takes possession of any wreck, he must, if

the owner thereof, give notice to the Eeceiver, and if not the owner, must

deliver the same to the Eeceiver (s. 518). All cargo, etc., washed ashore,

or otherwise lost or taken from a wreck, must be delivered to the Eeceiver,

under a penalty, which is imposed upon every person, whether the owner

or not, who fails, by secreting the articles or otherwise, to obey this rule

(s. 519). The Eeceiver is required to give public notice within forty-eight

hours of his having taken possession of any wreck (s. 520). The owner of

any wreck in the possession of the Eeceiver, on establishing his claim

within a year, and on payment of salvage, fees, and expenses, is entitled to

delivery thereof. In the case of foreign ships and cargo, the respective

consular officials are to be held to be the owner's agents in the absence of

the owner or liis representatives (s. 521). The Eeceiver may in certain

specified cases sell wreck in his possession, and hold the proceeds in lieu

tliereof (s. 522).

All uiiclaimr'd wreck is the property of the Crown, or tlie Crowns

grantee. (See the following cases as to Crown grants of the right of

wreck: Commissioners of Cvafovia, F. C, 25 May 1810, and 2 December

1812; Brmdalhane, 1850, 12 D. 002; JTrhdni, 1808, G ]\I. 489.) Where

the Crown has granted to a subject the right to wreck found m any

(iistrift, that ]»ersori must deliver particulars of his title to the local Ee-

ceiver, and is entitled to notice from the Eeceiver, within forty-eight hours,

of any wreck taken posscKsion of l)y the latter. On the expiry of a year the

wreck is to be delivered, on iKiynicnt of cxi)enscs, to the grantee of the

(jrown if the Crown lias parted with its right to wreck in the district in

fpiestion ;
otherwise the wreck is to Ije sold, and the proceeds api)lied for

behoof ot the Crown in the iii;mner j.rovided by the Act (ss. 523-5). .Sees.

52G-9 (lo.'il with ((uestions of disputed title to unclaimed wreck, nnd

8. E.—vol.. XIII.
'"
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the power of the Board of Trade to purchase rights to wreck. The

removal by harbour and Hghthouse authorities of wrecks dangerous to

navigation is provided for in sees. 530-4. Various offences in respect of

wreck are dealt with in sees. 535-7, and include the taking of wreck to

foreign ports, hindering tlie saving of vessels or their cargo, secreting or

wrongfully carrying away wreck. The common law of Scotland as to

crimes relating to wreck will be found in Hume (i. 485). Sees. 331-5

of the Merchant Shipping Act contain provisions as to the treatment

of wrecked passengers by emigrant and other ships, and the expenses of

their rescue, maintenance, and conveyance. Wrecked foreign goods are

liable to the same custom duties as if they had been imported in ordinary

course (s. 569). Sec. 477 provides for the appointment by the Lord

Chancellor of not more than three Wreck Commissioners for the United

Kingdom, who may hold investigations and examinations as to shipping

casualties (ss. 466 (2), 517), and preside at Courts of Survey (s. 487).

[Stair, ii. 1. 5 ; iii. 3. 27 ; More's Notes, cxlvi ; Ersk. ii. 1. 13 ; Bell's

Com. i. 644; Bell's Prin. ss. 1292 and 1292a; Eankine on Landotonership,

225 ; Morton on Wreck Inquiries ; Scrutton's Merchant Shijyping Act,

1894; Pulling's Shiioping Code, 1894; etc. Articles Salvage; Dekelict;

Flotsam.]

Writ.—See Deeds (Execution of) ; Will; Eegistration.

Writers to the Signet.—The origin of the Society of Writers

to tlie Signet is not quite certain ; but they seem to have at one time been

clerks in the office of the Secretary of State, who had charge of the King's

Seal. In the Act of Parliament instituting the Court of Session in 1532

they were mentioned as a previously existing body ; and they were there-

after recognised as members of the College of Justice, as tlie new institution

was then termed. The establishment of that Court must, however, have

added considerably to their importance ; for summonses and other writs

requiring to be signeted were then substituted for brieves from Chancery,

and those new writs were drawn and eventually required to be signed by

Writers to the Signet. Being thus officially engaged at the initial stage

of litigation, the members of the society might naturally have been expected

to act as solicitors in the Court of Session. But they were for a long time

prohibited from doing so, by the injunction of the Secretary of State in

1594, by various Acts of Sederunt of the Court of Session, and by their own
resolutions as late as the year 1696. But those prohibitions seem to have

become obsolete at the beginning of the eighteenth century, and the right

of members of the society to conduct litigation in the Court of Session was
expressly recognised by that Court in 1754. Since then the Writers to the

Signet have formed the principal and most numerous body of solicitors in

Scotland, and have held the highest rank in the profession. This honour-

able position has been to a large extent due to the very great attention

which they have always paid to the education of their apprentices. The
question has been mooted whether they form an incorporation. They do not

possess any charter of incorporation ; but they have frequently exercised the

powers of a corporate body, and the better opinion is that they are by long

custom an incorporation (Mackay, Practice, i. 128 ; Writers to the Signet,

1886, 14 R 31).

There are at present about 511 members of the society. The initial

letters W.S. are generally used to designate a member. The office-bearers

are a Keeper of the Signet, appointed by the Crown (whose office is now
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conjoined with tliat of Lord Clerk-Eegister), a Deputy Keeper, appointed by
him and in use to act as chairman at meetings of the society ; the following

officers who are elected annually, though generally re-appointed during life,

\\z. Treasurer, Fiscal, Librarian, and Collector of the Widows' Fund ; and
the following officers who are appointed by the Keeper, viz. the Substitute

Keeper of the Signet and Clerk (Mr. John Milligan, W.S.), and the Assistant

Clerk and Extractor. Further, the Keeper names a considerable number of

members as Commissioners to manage the affairs of the society. The
Professor of Conveyancing in the University of Edinburgh is appointed by

two delegates chosen by the society and other two chosen by the Town
Council of Edinburgh, with the Deputy Keeper. The stated general

meetings of the society are held on the first Monday of February, the last

Monday of May, the third Wednesday of June, and the third Monday of

November.
In 1803 the society obtained an Act of Parliament to enable them to

raise a fund for the benefit of widows of members, and this Act was

amended by subsequent Acts in 1818, 1881, 1836, and 1898. The fund is

maintained by the entry-money payable by intrants as aftermentioned,

by an annual rate of £6, 6s. from each member, and by certain additional

rates levied on those who enter the society after the nge of twenty-four, and

on marriages. The annuity to which each widow is entitled is at present

£80. The actual amount of the fund at Whitsunday 1897 was £258,096,

13s. 3d.

The library, founded in 1755, now numbers over 94,000 volumes,

exclusive of pamphlets and tracts. It is kept up by the entrance fees of

members. The lower hall of the library cost upwards of £12,000, and the

upper hall was purchased from the Faculty of Advocates for £12,000.

No person can be admitted into the society without having been

apprenticed to a member of the society. On account of the lugh standard

of the examinations for admission to the society, the Court of Session are

in the habit of admitting as law agents, without further examination, all

who have been admitted as members. The following are the existing

regulations with reference to apprentices and intrants :
—

APPRENTICES.

I. The period of indenture shall be five years, and the age for entering

into indenture not under eighteen : Provided always tliat wliere an

a])plicant for indenture is over the age of nineteen, and holds a degree in

Arts or in Law of a University of Great Britain or Ireland, granted after

examination, the period of indenture may be three years.

II. Applicants for indenture who do not hold such a degree sliall,

before entering into indenture, produce evidence of having passed both

examinations in general knowledge, including book-keeping, prescribed by

the Act of Sederunt 18th March 1893, following ui)on tlie Law Agents and

Notaries Public (Scotland) Act of 1891 ; or of having otherwise com])lied

with the requirements of the Acts of Sederunt as regards these examinations.

III. The form of application for leave to enter into and t() assign

indentures Ls by petition to the Keeper and Commissioners of the Signet.

(a) Indentures.—Upon the prayer of the petition being granted, hut not

till thni, the indenture may be signed, and must then be recorded iu the

Ilegister of Probative Writs for the county, and intimated to tlie llegistrar

of Law Agents, in terms of sec. 5, subsec. 2, of the Law Agents Act, 1873.

Thereafter, the extract registered indenture, with th<i Registrar's certidcate

thereon, nnist be presented at the Signet Office for registration, and that
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witliiu three months from the date of the indenture, otherivise a penalty will

he incurred.

(b) Assignations of Indentures.—These may be signed upon the prayer

of the petition being granted. They must then be intimated to the

Eegistrar of Law Agents, and thereafter registered at the Signet Office

within three months of their dates.

IV. The fees payable on entering into indenture are as follows :—To the

society fund, £132, Is. ; to the widows' fund, £50, Os. Id.
;
apprentice fee,

£100 : stamp for indenture, £60 ; fees at Signet Office for petition, and

recording indenture, £3 : total, £345, Is. Id. Stamp for assignation of

indenture, 10s.; incidental petitions, each, £1. In addition to the above

there are (1) recording fees in Eegister of Probative Writs
; (2) Eegistrar's

fee.

INTRANTS.

V. Upon the expiry of the term of apprenticeship the indenture must

be discharged, and the discharge and oath of service recorded at the Signet

Office, within throe months after the date of the discharge, otherwise a

penalty ivill he incurred. Thereafter a petition may be presented praying

the Keeper and Commissioners of the Signet to examine the applicant in

the law, civil and criminal, of Scotland.

VI. Along with such petition, the canditlate shall produce certificates

of his having attended, in at least two separate winter sessions, four courses

of law classes in a Scottish University—viz. one of Civil Law, one of Scots

Law, one of Conveyancing, and a second course of any one of these ; and of

his having taken part in at least two-thirds of the ordinary examinations

in each of the said classes, unless for reasons satisfactory to the professors.

Where the applicant holds a degree of LL.B. of any Scottish University, it

shall not be necessary for liim to attend a second course of any of the

classes.

The Commissioners, at the special request of the examiners, recommend
apprentices to attend the class of Procedure and Evidence in the University

of Edinburgh.

VII. The examinations are directed both to the theory and to the

practice of the law ; are partly written and partly oral ; and embrace the

following subjects :—Heritable Eights ; Moveable Eights ; Conveyancing
;

Contracts ; Summonses, Actions, and Forms of Process ; Diligence ; Criminal

Law and Procedure.

VIII. The fees payable by intrants are :—For recording discharge of

indenture, and petition to pass, £2 ; to the society fund, £60 ; stamp for

commission, £25 ; signet fees on commission, £50 ; hallkeeper's fee, 17s.

:

total, £137, 17s.

Wrongful Imprisonment.—See Habeas CoEPus; Impkison-

MENT ; Eepakation.

Yeomanry—A volunteer cavalry force, which is regulated by the

Act 1804, 44 Geo. iii. c. 54, and Amending Acts {Manual of Military Law,

pp. 248 and 282). The members of the force are enlisted voluntarily, and

are required in all cases of actual invasion, or appearance of any enemy in

force off the coast of Great Britain, or of rebellion or insurrection arising or

existing within the same, on the appearance of any enemy in force on the
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coast, or during any invasion, on summons or signal, to assemLle within
their respective districts, and to march according to the terms of their
service to any part of Great Britain, and on refusal or neglect to do so
shall be deemed deserters. This liability continues until it lias been
declared by proclamation that the enemy has been defeated or expelled,

and all rebellion or insurrection tlien existing witbin Great Britain sup-
pressed (44 Geo. III. c. 54, s. 22). They may also assemble voluntarily for

tiie purpose of improving themselves in military exeicise, or for the sup-
pression of riots (ss. 23 and 46). In order to be efficient, a member of the

iorce must be trained for six days, or five successive days, in each year (Act
1816, 56 Geo. iii. c. 39). It is further provided by the National Defence
Act, 1888 (51 & 52 Vict. c. 31, s. 2), that the yeomanry may be called out for

actual military service whenever the militia is embodied.
Discipline.—Sees. 22, 23, and 46 of the Act of 1804 provide that the

yeomanry, unlike the volunteers, are subject to the Mutiny Acts, which by
the Act of 1879 (42 & 43 Vict. c. 32) must be construed to refer to the

Armv Act, when being trained or exercised alone ; and it is further provided
by the Army Act, 1881 (44 & 45 Vict. c. 58), s. 176 (7), that all non-
commissioned officers and men of the yeomanry force of the United
Kingdom shall be subject to military law as soldiers

—

(a) When they or their corps are being exercised, either alone or with
any portion of regular forces, or with any portion of the militia

when subject to military law ; and

(&) when they are attached to, or otherwise acting as part of or with,

any regular forces; and
(c) when their corps is on actual military service ; and
{d) when serving in aid of the civil power.

Officers of the yeomanry are subject to military law when they are in

actual command of men subject to military law, or when their corps is on
actual military service {ih., s. 175 (5) (6)).

The yeomanry are entitled to certain pay and allowances when on
training (47 & 48 Vict. c. 55, s. 2, and Queen's liegulations).

Officers of the yeomanry are commissioned by Her jMajesty, and rank
with officers of Her Majesty's Eegular and Militia Forces as the youngest

of their rank, and with officers of volunteers according to the dates of their

commissions {ib., s. 26 ; 34 & 35 Vict. c. 86, s. 6 ; 26 & 27 Vict. c. 65, s. 5).

Under sec. 71 of the Army Act, the command to be exercised by regular

olhcers over yeomanry, and by yeomanry officers over the regular forces,

dtfpends upon regulations made by the Queen. The acceptance of a com-
mission in the yeomanry does not vacate the seat of a Member of Parliament

(44 Geo. III. c. 54, s. 58).

Mcniljers of the yeomanry must take the oath of allegiance (Act 1804,

44 Geo. III. c. 54, s. 20). Though not exempt from the raihtia ballot, they are

exempt from service in tlie militia while serving in the yeomanry (ss. 17

and 18). A commanding officer of any corps ol" yeomanry, when not on
ictual service, may discharge members, not being commissioned officers, for

any disobedience of orders, brcacii of di.scipline while under arms, neglect

of attendance or duty, misconduct, improper Vieliaviour as a member of the

corps, or for other .'^ulhcieiit cause. The member so dismissed is still lialile

lor any fines or subscriptions, and to return his arms, accoutrements, and

clotliing (.s. 27). Yeomanry may quit tl)eir corps, except when called out

in case of invasion, after giving fourteen days' notice in writing to the

r-ommanding officer and delivering up their arms, accoutrements, and cloth-

ing, and paying all fines and subscriptions. Any yeoman who enlists in
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the regular forces or militia is considered as discharged from his corps

(s. 31). When a commanding officer refuses to receive a resignation, the

aggrieved person may appeal to two Deputy Lieutenants, or to any one
Deputy Lieutenant and one Justice of the Peace (not being members of the

corps), and their determination shall be final (s. 33). The buying and
selling of arms, accoutrements, clothing, and ammunition is prohibited by
sees. 43 and 44, as amended by 47 & 48 Vict. c. 55, which provides for the

recovery of fines and penalties under the Summary Jurisdiction Acts.

Sec. 50 vests the property of the corps in the commanding officer, and the

rules and regulations of any corps must be approved by one of Her
Majesty's Principal Secretaries of State.

In Ireland no yeomanry have yet been formed, but the Eegulating Act
in that country is 42 Geo. iii. c. 68, which authorises the voluntary enrol-

ment of troops for the protection of property and the preservation of peace,

but does not authorise their being called out compulsorily.

Por the conveyance of yeomanry by train, see 5 & 6 Vict. c. 56, s. 20

;

7 & 8 Vict. c. 85, s. 12 ; and the Cheap Trains Act, 1883 (46 & 47 Vict.

c. 34). For billeting of yeomanry and impressment of carriages, see Army
Act, 1881, s. 181 (3) (4).

[Manual of 3Iilitary Law (War Office, 1894).]

See Army; Billeting; Commission; Court-Maetial ; Desertion;
Enlistment; Furlough; Impressment of Carriages; Military Lands
Act; Volunteers.

Zaire.—See Cruives and Zaires.
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L ERRATA

VOLUME I

Page 11, line 11, delete Impeobation.

„ 25, Hue 15, for practical read prredial.

„ 52, last line, delete Tacituiinity.

„ 60, line 8, delete Eoyal Assent.

„ 61, line 12, delete Act of Union.—See Union.

„ 71, line 23, delete Maritime.

„ 86, line 43, delete Horse Eoads.

„ 117, line 35, /or See Eecord read See Actions, Procedure in.

„ 128, line 27, /or 1896 read 1894

„ 170, line 18, /or {Calcler, etc., L. R.) 66 P. read 6 C. P.

„ „ line 19,/or 486 rm(Z 263.

„ line 47, /or Poor's Agents read Poor's Roll.

„ 191, line 13, delete Exterritoriality.

„ 208, line 14, /or Church read Seats in Churches.

„ 209, line 10, /or Company read Joint Stock Companies.

„ 211, line 43, delete Insula nata.

„ 221, line 6, /or Separation read Judicial Separation.

„ 243, line 21, delete Palinode.

„ „ line 22, for Slander read Defamation.

„ 289, line 14, /or Civil Imprisonment read Imprisonment for Debt.

„ 310, line 4, /or Civil Impuisoxmknt read Imprisonment for Debt.

„ 325, line 39, /or Company read Joint Stock Companies.

„ 330, line 32, delete Koyal Assent.

„ 336, line 8, for drawer read drawee.

„ 361, last line, delete Casualties of.

VOLUME II

Page 32, line 11, /or Criminal Trial read Criminal Prosecutiox.

„ 59, line 22, delete See Service; Succes.sion.

„ 133, line 24, delete Mates' PtECEiPTS.

„ 141, line 14, delete Black List.—See Slander.

„ 157, line 17, for Sea Fisheries read FisiiiXf;s.—»S''rt Fisheries.

„ 232, line 20, delete Insurance Broker.

„ 238, line 27, for 1894, h. 16 read 1874, 88. 13 and 37.

„ 243, line 8, delete Faculty to Burden.
233
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VOLUME III

Page 2G, line 22, deldc Keyhole Citation.

64, line 19, /or See Eecord read See Actions, Pkoceduke in.

102, line 8, delete Strike.

209, line 22, for Ym and Liferent read Liferent and Eee.

267, line 47, delete Quasi-Contract.

281, line 32, delete See Tweed Fisheries Acts and Police Pro-

secution.

296, line 54, /or s. 14 read s. 13.

297, line 21, for 1845 read 1842.

301, line 10, between " might " and " be " insert " not."

313, line 23, /or 1852, s. 10 read 1852, s. 9.

372, line 13, /or Oath of Credulity read Oath in Bankruptcy.

VOLUME IV

Page 61, line 4, delete Gustos rotulorum.

„ 230, line 36, delete Personal Diligence Act.

„ 253, line 7, /or Union, Charter of, read Union, Clause of.

„ 299, line 24, o^ead " must be in the form of Sched. A annexed to Act of

Sederunt, 22nd Dec. 1882."

„ 330, line 3, Statutory Compensation ought to be printed in italics.

„ 383, last line, delete EiK to a Eeversion.

VOLUME V

Page 42, line 10 from foot of page, itisert before " Piutherfurd Act" the

words " 3rd section of the."

„ „ line 3 from foot of page, insert before " is born " the words
" possesses under an old entail and

"

„ 43, line 8 from foot, for the words " date of any " read " date at

which any."

„ „ line 6 from foot, after " be entailed " insert " comes into operation."

„ 86, line 13, /or " Otto, Send, etc.," read " Otto Lenel, etc."

„ 257, line 5, delete Females.—See Women.

VOLUME VI

Page 119, line 39, for rehemdarum read vehnndarum.

„ 120, line 24, /or Willes, G., read Willes, J.

„ „ line 24, /or 3 C. P., read 3 P. C.

„ „ line 26, /or stanch, read staunch.

„ „ line 32, /or 553 read 552.

„ „ line 46, /or 553 read 554.

„ 121, line 12, delete s in " shipowners."

,, „ line 23, /or Poller's read Polle's.

„ „ line 32, /or L. E. 842, read 2 E. 842.

„ 141, lines 10 and 11, /or Clause of Eeturn read Eeturn, Clause of.

,, 160, line 31, /o?' cover read snow.

„ 259, delete lines 11 and 12.
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VOLUME VII

Page 26, line 9 from foot, for 13 E. 1051 read 12 E. 1051.

„ 38, line 38, /or 1 M. H. L. 87 read 2 M. (H. L.) 86.

„ 1-12-143. The fifteenth Hue from foot of page 142 ought to be placed be-

tween the fifteenth and sixteenth lines from the foot of page 143.

„ 189, line 4 from foot, /or Trusts Act, 1857, read Trusts Act, 1867.

„ 202, line 26, /or " truster " read " trustee."

„ 233, line 32, /or of members read as members.

„ 366, line 7, /or expect read except.

VOLUME VIII

Page 113, line 16, delete "and of full age."

„ 372, line 32, delete Month.
„ 375, line 46, /or See Polls of Court read See Actions.

VOLUME IX

Page 48, line 8 from foot, /or 1 E. H. L. 43 read 13 E. H. L. 43.

„ 260, line 11, /or council read counsel.

„ 271, line 7, (tfter Peake, 107, insert MacBrayne, 1892, 20 E. 224.

„ 356, line 9, /or 6 E. read 6 Macph.

VOLUME X

Page 12, line 3 from foot, after It is so named read because it becomes.

47, line 11, /or See Summons read See Induci^e

„ 175, line 23, after under twelve read [or now practically under thirteen

(48 & 49 Vict. c. 69, s. 4).]

„ 339, last line, /or See Supeuiority, etc., read See Extent, Old and New.
„ „ line 2 from foot, /or Service of Heirs read Brieve.

VOLUME XI

Page 47, lines 25-32 are sub-sections of sec. 48, not of sec. 46, as printed.

„ 309, line 3, /or 17 & 18 Vict, etc., read 57 & 58 Vict. c. 60, s. 688.

line 17, /or 17 & 18 Vict, etc., read 57 & 58 Vict. c. 60, ss. 164, 167.

line 22, /or £200 read £300.
lines 24 and 25, /or 17 & 18 Vict, etc., read 57 & 58 Vict. c. 60,

s. 547.

line 27, delete from " The application" to " 8 " in line 29.

line 33,/or 17 «& 18 etc., read b1 & 58 Vict. c. 60, s. 548.

line 34, /or £50 read £2o.
line 37, /or £200 read £300.
line 39, /or £200 read £300.

line 40, /or Sheriff rc«rf Court.

line 41, /or s. 460 read s. 547.

)21, lines 8 and 10 from l)ottom,/('r Courls nad Cuinm.

523, line 16 from top, /or herciditarv 7'rf(il heritable.

345, line 28, /or sist read suit.
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VOLUME XII

Page 35, line 14, from top,/o?- may ultimately read formerly might.

„ „ line 17, " But if etc." Put the verbs which are now present tense

into past tense, and insert after the sentence, " But this has now
been altered by the Conveyancing (Scotland) Act, 1874, s. 9."

„ 204, line 27, for 7 E. 581 read 6 E. 581.

„ 265, line 37, delete Month.
„ 372, after line 25 insert " 8. Feu-duties or Ground-annuals."



II. ADDENDA

Barony, Rig^ht of, vol. ii. p. 34.

I. Constitutional.

The desiguation of baron appears to have Ijeen originally applied in

Scottish constitutional practice to all freeholders of the Crown. The
Scottish Parliament was essentially feudal in its origin, and at first

consisted solely of these freeholders or Crown vassals, on whom the
obligation of attending the King's Parliaments and General Councils fell

naturally as an incident of their tenure of Crown lands, in conformity with
the principles of the feudal system. Subsequently, however, the Parliament
came to be composed of clergy and burgesses as well as barons, thus making
up what are known as the Three Estates of the Pealm. Among the barons
themselves a distinction arose between tw^o classes known respectively as

the greater and the lesser barons. According to Erskine (i. 3. 3.) the
former were distinguished from the latter by the possession of grants or

patents of peerage or corresponding titles. The Act 1503, c. 78, however,
apparently classified as great barons all who held land of the King of tlie

value of a hundred merks or over. The duty of attending Parliament was
felt to be a serious and costly burden by the smaller freeholders of the Crown,
and a series of statutes was accordingly passed relieving the lesser barons of

the necessity of attendance, a system of representation being introduced
whereby they elected Commissioners for the various shires to attend on
their behalf. No exemption from attendance was conferred upon tlie

greater barons. The place of the barons in the composition of the Scottisli

Parliament continued practically on this footing down to the Union of the
Crowns (1427, c. 101 ; 1457, c. 75 ; 1503, c. 78; 1587, c. 114).

XL Feudal.

In the strict technical language of feudal conveyancing a barony is an
estate created by direct grant from the Crown erecting (or confirming the
erection of) the lands embraced by the grant in liheram laroniam, i.e. into

a freehold barony. (For tlie Style of a Grant of Erection of a Barony
see Jar. ^Hbjles, 3rd ed., vol. i. p. 499.) The Crown alone had the power to

create baronies, and the jnoprietor of a barony could not dis])one it to be
holden de sc. Tenure by barony is " the highest and most privileged tenure
of land " known to the Scottish feudal system, and carries witli it a number
of special rights and advantages.

(a) JcinsiJiCTioN.—In former times a grant of barony conferred
important jurisdictions. Ld. Neaves, indeed, says that the projtcr

characteristic of a banoiy is that it confers juristhction, and that "that is the
original meaning of it" (Af/nao, 1873, 11 M. 309, at p. 332). Ti)e extent
of the jurisdiction f)f the baron was governed l)y the terms of liis charter of

erection. It conimoidy included all crimes except treason and 1\h' Univ

pleas of the Crown, viz. murder, robliory, fire-raising, and rape; jurisdiction
237
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even in the four pleas was sometimes conferred. Jurisdiction in capital

crimes, except perhaps theft, required infeftment mvi fossa et fnrca, with

pit and gallows, the possession of such jurisdiction being " the true mark

of a true baron in the ancient time" (Innes, Scotch Legal Antiquities,}).

58). The baron could confer some degree of this criminal jurisdiction on

his vassal, but only cumulatively with his own. In civil matters the baron

was judge in disputes arising among his tenants, such as actions for debt,

possesso'iT actions, and the like; and he also decided questions arising

between himself and his tenants regarding the observance of the conditions

in their tacks, payment of feu-duties and maills or rents, and other estate

matters. The vassals of the barony were bound to give suit and attendance

at the Baron's Court, which was held periodically for the despatch of

judicial and estate business. The jurisdiction was in practice exercised by

"the baron through his deputy, known as the baron bailie. It was a source

of not iuconsideral)le income, as the baron was entitled to the fines and

escheats incidental to the administration of justice in his Court. The

Baron Courts were abolished by Cromwell in 1654, but were revived at the

Ptestoration. In 1747, however, the Act 20 Geo. ii. c. 43 finally deprived

the barons of the wide powers previously enjoyed by them within their lord-

ships, and limited their jurisdiction, in criminal cases, to assaults, batteries,

and smaller crimes, with a narrowly-restricted power of punishment, and,

in civil cases, to actions for debt or damages not exceeding forty shillings

sterling. The latter limitation did not apply to actions by the baron for

recovering or uplifting from the vassals, tenants, or possessors of the lands

the maills and duties or rents and profits thereof, or for recovery of

multures or services payable or prestable to the baron's mills. A reservation

was also made in this Act in favour of existing jurisdictions of fairs and

markets, coalworks, saltworks, and mines. It was further provided that

future grants should not confer more than the limited civil jurisdiction

al)Ove described. The curtailed jurisdiction which this Act suffered to

remain in the hands of the barons, although never abolished, has long been

quite obsolete.

An interesting record of the actual work of a Baron Court is preserved

in the Baron Court Book of Urie in Kincardine, 1604-1747, published by

the Scottish History Society. See also two tracts, giving from early

sources the forms of procedure in Baron Courts, contained in a volume

entitled A Compilation of the Forms of Process in the Court of Session, etc.,

Edin. 1809 ; Carruthers' Stj/les, p. 194 ; article "Heritable Jurisdictions," 9 Jur.

Rev. 428 ; article Baron, ante ; Innes, Scotch Legal Antiqidties, pp. 54-60,

98 ; the curious may consult The Picture of a Scottish Baron Coicrt, a Dramatic

Poem by Patrick Anderson, Physician to Charles i., reprinted Edin. 1821.

(b) Union of Lands.—The charter of erection in liheram haroniam

constitutes the lands which it comprises a umim quid, such that the whole

may be carried by a simple conveyance of the barony itself, and such that

possession of any one part of it constitutes possession of the whole.

Moreover sasine could be taken at any one spot in the barony for the

whole, and the delivery of the symbols of earth and stone alone was

sufficient although items otherwise requiring different symbols were

included in the grant. The charter usually contained a clause of union

and dispensation declaring this privilege. The clause sometimes indicated

the spot at which sasine should be taken for the whole barony ; according

to J)\\'i^ {Feudal Conveyancing, p. 113), it was essential to the conferring of

the privilege that a particular place should be appointed if the barony

comprised discontiguous subjects. (See Union, Clause of.)
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(c) Parts and Pertinents included in a Grant of Barony.—"A
title of liarony is sufficient to include, without enumeration or its being

expressed, every part and parcel of it, and every right and privilege connected

with the barony and naturally incident to it : everything, in short, that it

may be supposed might naturally accompany and form part and pertinent

of a grant of so high a character " (per Ld. Wood in Duke of Montrose, 1848,

10 D. 896, at p. 914. See also per Ld. Pres. Inglis in Lord Adv. v. Cathcart,

1871, 9 M. 744, at p. 749, for a summary of the legal effects of a barony

title). Questions have frequently arisen as to what precisely constitute

the parts and pertinents properly incidental to a barony.

(1) Rcgcdia Jrinora.—There is some early authority for the view that a

barony title carried by implication all the regalia minora. This view has,

however, been displaced in favour of the opinion that a barony title implies

no more than a title to prescribe the regalia minora (per. Ld. J.-Cl. Moncreiff

In DnJce of Eich7no7id, 1870, 8 M. 530, at p. 540). Salmo7i-fishings are the

most important and valuable of the regalia minora, and a large number of

cases deal with the question of the right of a baron to salmon-fishings when
they have not been specifically conferred upon him. It is now settled that

a barony charter, even cum inscationibus, is not of itself, in the absence of

an express grant, sufficient to confer the right of salmon-fishing, but if in

such a case the proprietor of the barony can prove that he has exercised the

right of salmon-fishing to the fullest practicable extent for the prescriptive

period, it is presumed that the Crown intended by its original grant to

confer upon him the right of salmon-fishing as one of the pertinents of his

barony, and his title to the privilege is secure {Nicol, 1868, 6 jM. 972 ; Dul'c

of Richmond, cit.). The prescriptive possession must be ascribable to the

barony title {Milne's Trustees, 1873, 11 M. 966), and the right is subject to

the maxim tantum prescrijjtiwi quantuTn possessum (Lord Adv. v. Cathcart,

cit.). (See article Fishings ; Stewart, Laiu of Fishing, ch. vi.) It is not

necessary to discuss here the relation of a barony title to other regalia

minora, such as fortalices, gold and silver mines, forests, swans, etc., the law

as to which is now obsolete. Pteference, however, may be made to the case

of the Dulce of Montrose, cit., in which it was held that a charter of barony

is a sufficient title to establish a prescriptive right to a ferry to and from

any part of the lands of the barony, and to the case of the Earl of Stair,

1880, 8 E. 183, where a proprietor of barony lands bordering on the sea,

who had no grant of hai'bour, was held not entitled to exclude fishermen

from a harbour built by Inm on the shore ex adverso of his barony, or to

exact liarbour dues.

(2) Seashore.—The question wliether a mere grant of barony carries the

foreshore without explicit mention of it has never been expressly decided,

but tlic rule is now well established that prescriptive possession of the

foreshore by the proprietor of a barony de facto bounded ])y the sea is

sufTicient to establish the baron's right to the foreshore. With the right to

the foreshore go, of course, any minerals which may be under it. If the

title ox])ressly mentions the sea as the boundary of the estate, that amounts

to a grant of tiie foreshore. (Art. Seasiioke; Aqncir, cit.; Young, 1885, 13

\l 314, 1887, 14 R. 11. L. 53 ; IFemi/ss' Truster-,, 1896, 24 R 216, H. L 1899,

36 8. L. R 977, [1900] A. C. 48.)

(3) Mussel Scalps.—In the case of TIic JJurhr.'is of Suthrrlitnd, 1808,6

M. 199, a barony title cum piscationihus, cou])led with evidence of exclusive

jto.ssession during the prescriptive jx-riod, was held suHicient to establish an

exclusive right to mussel scalps between high and low water on the shore

adjoining the barony.
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(4) Sea Ware.—A barony title to lands dc facto bounded by the sea

confers on the Crown vassal, as an inherent part of his grant, the privilege

of collecting sea ware cast on shore ex advcrso of the barony.

(5) Snlmiarine Minerals.—In Wemyss' Trustees, cit., the rule of law as to

the acquisition by prescription of the foreshore was extended by the Court

of Session, to the effect of deciding that a barony title to lands de facto

bounded by the sea was sufficient to enable the proprietor to acquire by
prescription the right to work submarine minerals ex adverso of the baron}'.

On appeal the judgment of the Court of Session was reversed, but not on

this question. See, however, the opinions of Ld. Herschel and Ld. Watson
in the House of Lords, which contain interesting oljservations on the law

as to the property in submarine minerals, and the rights of an adjacent

barony proprietor with regard to them.

(6) General Olservations.—It is no obstacle to the prescriptive acquisition

of any right as a part and pertinent of a barony that the right claimed

constitutes part of the patrimonial estate of the Crown, as is the case, for

example, with salmon-fishings and the solum of the foreshore, provided it

be a right communicable by the Crown to a subject, for a barony title,

flowing as it does from the Crown, is derived from a party competent to

grant such rights (see per Ld. Wood in Duke of Montrose, cit., at p. 914).

The theoretical foundation of the rule which enables the proprietor of a

barony to acquire these rights by prescription is that his prescriptive

possession of them establishes the presumption that they were intended to

be included in the original grant in his favour. It is essential, accord-

ingly, that this presumption should not be displaced by the history of the

title, or be shown to be untrue in fact. Further, extraneous subjects so

claimed " must be locally situated in such proximity to the general barony

estate as to be capable of being treated in a reasonable sense as a pertinent

of the barony (per Ld. M'Laren in Wemyss' Trustees, cit., at p. 236 ; Lord Adv.

V. Hunt, 1867, 5 M. H. L. 1). Discontiguity, however, is not inconsistent

with the notion of a pertinent. With regard to the extent of the possession

necessary, Ld. Watson (
Wemyss' Trustees, cit.) recognises a distinction

between the prescriptive possession which establishes a new and adverse

right in the possessor, and the prescriptive possession which the law

admits for the purpose of construing or explaining, in a question with its

author, the limits of an antecedent grant or conveyance. In the first case

the rule obtains tantum 2'^'>'escriptum quanitim. possessum, but in the second

case a nmch more liberal effect has been given to partial acts of possession

as evidencing proprietary possession of the whole. In Agnew, cit., Ld.

Neaves indicates the opinion that it does not necessarily require that the

possession of a subject claimed as a pertinent should be prescriptive, if the

possession is such as in the circumstances shows that it was intended that

the subject should be included in the barony.

[Authorities.—Stair, ii. 3. 2 ; ii. 3. 60 sf^. ; Ersk. i. 3. 2-4; i. 4. 25-29
;

ii. 3. 46-47; Duff's Feudal Conveyancing, pp. 60, 65-6, 113, 251-2;

Menzies' Lectures, 3rd ed., pp. 576, 580, 826-7 ; l^ell's Lectures, 3rd ed.,

pp. 574-5, 589, 604-7, 660 ; Bell's Principles, ss. 739, 750-5.]

British Ship.—The rights, duties, and liabilities connected with

British ships are codified in the Merchant Shipping Act, 1894. It is not

possible here to do more than call attention to the provisions relating to

their ownership, management, and relation to criminal jurisdiction.

Oivnership.— A British ship must be owned by a British subject,
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whether natural boru or naturalised, or a denizen by letters of denization,

or a corporate body established under, and subject to, tlie laws of some part

of the British dominions (s. 1). She must be registered, unless she does not

exceed 15 tons burden and is engaged in British river or coasting trade,

or does not exceed 30 tons burden and is employed solely in fishing or

tradino- coastwise on the shores of Newfoundland, or in the Gulf of St.

Lawrence and the coast of Canada bordering thereon (ss. 2 and 3); and

she can be detained until the certificate of registry is produced. Before

registration she must be surveyed, measured, and marked with her name
and draught of water, and a declaration of ownership must be made. Upon
registration a certificate of registration is given to her owner, containing

the particulars entered concerning her in the registry-book and the name
of her master ; any change of her master or owner must be indorsed upon

it, and it must be surrendered in the event of her being lost or ceasing to

be a British ship (ss. 19-21). Por registration purposes, the property in

a British ship is divided into sixty-four shares ; not more than that number

of individuals can be registered as owners at the same time, except that

while no person may be registered as owner of a fractional part of a share,

as many as five persons may be registered as joint-owners of a single

share (s. 5). Tlie right to direct the movements of the ship belongs to the

majority of owners, but the minority can obtain bail for the value of their

shares if she is sent on a voyage to which they object. The transfer of a

registered ship must be made by bill of sale, and the transfer registered

(ss. 24-26), as must any transmission of the property by death, bank-

ruptcy, or marriage; but if a ship really exempt from registration has

been registered, that does not make her liable to the conditions attach-

ing to registered ships, e.g. a pleasure . boat of 7 tons burden registered

unnecessarily can be transferred without a bill of sale {Benyon v. Cressiucll,

1848, 12 Q. B. 899). If a ship or a share in her is mortgaged, the

mortgage must be registered ; the mortgagee has an absolute power of

sale over her, and the Act provides for the transfer and transmission of

mortgages. If the owner wishes to sell or mortgage a ship at any place

out of the country in which her port of registry is situated, he can do so

by a certificate of mortgage or sale (ss. 39-46). See Ship (Mortgage).

In case of the owner being incapable of performing the formalities

required by the Act, lie can do them by his guardian, etc. ; no notice of

any trust can be enteretl in the register, but equitable interests may be

enforced by and against owners and mortgagees of ships (ss. 56, 57), and

the beneficial owner as well as the registered owner is liable to all the

duties and penalties imposed by the Act. The name of the managing

owner or ship's husband must be entered in the register. The name of tlie

ship must not be changed except by leave of the Board of Trade, nor must

she be described by any other than her registered name. If she is so

altered as not to correspond with her registered description, she must be

registered anew (s. 48). If a ship, required by the Act to be registered,

is not registered, she is not recognised as a British ship (s. 2) ; aiul the

effect of this is that wliile, on tlie f)!ie hand, she is not entitled to any

benefits or y)rotection enjoyed by British shii'S, or to carry the British Mag,

or assume IJritish national character, on the other hand, so far as regards

the payment of dues, the liability to fines and forfeitures, and the ])unish-

ment of offences committed on board her, she is dealt with in the same

manner in all respects as if she were a recognised Jiritish ship (s. 7'2), e.g.

she is not entitled to limit her liability in case of collision {The Andal nsian

,

1878, 3 P. 1). 182).

S. E.—VOL. XIII 16
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Management.—A British ship must not conceal her national character

or assume a foreign one {The Scc^^tre, 1876, 3 Asp. 269; The Annandale,
1877, 2 P. D. 218), or she may be forfeited to the Crown. The proper

colours for a British merchant ship to carry are the red ensign, unless

a warrant to carry others is granted by Her Majesty or the Admiralty.

Carrying illegal colours is punishable by fine and forfeiture of those

colours (i^. V. Eivan, 1856, 2 Jur. N. S. 454); and failing to hoist proper
colours if required to do so, by fine (ss. 73, 74). She is also bound to

take on board distressed British seamen sent home by a consul or other

authority (ss. 191-193). She must carry a duly-certified master (but

coasting vessels need not carry certificated masters); if of 100 tons, she
must have at least one qualified mate besides ; if she is foreign-going and
has more than one mate, they must be duly certificated ; if she is a foreign-

going steamship of 100 nominal horse-power, she must carry two qualified

engineers, and if less than 100 nominal horse-power, one. A foreign-going

ship with one hundred persons must carry a medical officer (s. 209). The
owner or master of a home trade passenger ship of 80 tons burden must pro-

duce twice a year to a marine superintendent the certificates of competency
of the officers of his ship (s. 103). Conditions are prescribed as regards the

provisions, health, and accommodation of the crew; and in the case of ships

going from the United Kingdom, through the Suez Canal or round the

Cape of Good Hope or Cape Horn, the provisions and water are inspected

by Board of Trade officers (ss. 198-210). Official logs are kept in every ship,

in which the master must enter all the events happening on the voyage

;

and the official logs of foreign-going ships are delivered on their return

to a mercantile superintendent. Special provisions are also made for

passenger and emigrant ships, for fishing boats (see Fishings), and for the

navigation of ships (see Collision). The law as to wages and discipline of

the master and crew is dealt with under Seamen {q.v.), and applies to un-
registered British ships which ought to have been registered equally with

registered ships (s. 266). Shipowners are also responsible for the proper
equipment of their ships with life-saving appliances, and, if the ship carries

passengers, with properly adjusted compasses, distress signals, etc. (s. 428-
435). The Board of Trade may require the ship's draught of water to be
recorded (s. 436), and in all British ships (except coasters under 80 tons

burden, fishing vessels, and pleasure yachts) the deck line must be marked
clearly on both sides amidships, to show the position of each deck which is

above water ; and a load line must be marked in the same place to show
the maximum load line in salt water, which must not be submerged, whether
in the case of foreign-going ships or coasters, or the ship may be detained

as unsafe (ss. 437-440 and 459). Sending an unseawortby ship to sea is a

misdemeanour (s. 457), and the shipowner impliedly warrants to his crew
tliat the ship is seaworthy to the best of his care and endeavour (s. 458).

He is not liable in the case of fire or loss of valuables not declared to be so

on shipment, if happening without his loss or privity (s. 502).

English Criminal Jurisdiction over British Ships.—A British ship upon
the high seas is part of the territory of England ; and " all persons on board

her may be considered as within the jurisdiction of that nation whose flag

is flying on the ship, in the same manner as if they were within the territory

of that nation " (Blackburn, J., R. v. Anderson, 1868, L. R 1 C. C. 164). The
jurisdiction of the Admiralty also extends over British ships in foreign

rivers below the bridges, where the tide ebbs and flows, and where great

ships go, although the municipal authorities of the foreign country may be

entitled to concurrent jurisdiction (15 Rich. n. 3, 1391). Thus a foreigner
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has beeu convicted of manslaughter on board a British sliip in the river

Garonne in France, thirty-five miles from the sea, within the flow and

ebb of the tide {E. v. Anderson, supra). Where a larceny was committed

by a person unknown on board a British ship lyinf:^ in the river, moored

to the quay at Botterdam, eighteen miles from the sea, a person who
afterwards in England received the property so stolen was tried at the

Central Criminal Court {B. v. Carr, 1882, 10 Q. B. D. 76) ; and so has

a larceny on board a British ship in a Chinese river, thirty miles from

the sea, though no evidence was given as to the tide flowing or where the

vessel lay {11. v. Thomas Allen, 1837, 1 Moo. C. C. 494). The Merchant

Shipping Act, 1894 (reproducing the older law), gives jurisdiction in the

case of any offence committed by a Britisli subject on board any British

ship on the high seas, or in any foreign port or harbour, or by a person not

a British subject on board any British ship on the high seas, to any Court

in Her Majesty's dominions within the jurisdiction of which that person is

found (s. 686); and it is immaterial in what manner that person is brought

within the jurisdiction, whether by force or otherwise {11. v. Satiler, 1858,

Dears. & B. C. C. 525), unless the offence be committed in order to free

himself from unlawful restraint. Sec. 687 of the same Act provides that

" all offences against property or person committed in or at any place, either

ashore or afloat, out of His Majesty's dominions by any master, seaman, or

apprentice who at the time when the ofi'ence is committed is, or within

three months previously has been, employed in any British ship, shall be

deemed to be offences of the same nature respectively, and be liable to the

same punishments respectively ... as if those offences had been committed

within the jurisdiction of the Admiralty of England." Thus the crew of an

English yacht, cast away in a storm on the high seas 1600 miles from the

Cape of Good Hope, who were obliged to take to an open boat, and under

pressure of hunger killed a boy, one of their number, for food, were held

guilty of murder {R. v. Dudley, 1884, 14 Q. B. D. 273). A hulk retaining

the general appointments of a ship registered as a British ship, and hoisting

the British ensign, though only used as a floating warehouse, is a lUitish

ship within the above statute {R. v. Armstrong, 1875, 13 Cox C. C. 184).

It makes no difference whether the ship be registered or not (s. 72 of the

Act) ; it has been held to be unnecessary to produce her register, it being

enough to show that she belongs to British owners and carries the British

flag {R. V. Frank Allen, 1866, 10 Cox C. C. 405), and that evidence that the

shij> was a r>ritish ship of Shields, and sailed under the British flag, was

sufficient, though no proof of the register or of her ownership was given

{R. V. Seherij, 1870, L. It. 1 C. C. R 264). But tliough the register, and the

fact of the owner being resident in England, and the ship saihng under

the liritish flag, afford /^rirnfi/aciV' evidence tliat the ship is Britisli, this is

rebutted by proof that the owner is not a liritish subject, and it cannot be

Ijresumcd in sucli a case that letters of denization or naturalisation have

been granted to him (7?. v. Bjornsen, 1865, L. & C. 545).

See Admiralty, Scottish Hmmi Coui;t ov.

Cremation.—This method of disposing of dead bodies has always

been much used in the East; but in Europe it seems to be oii])osed to tlic

instincts of most people, and certainly has never been generally adopted.

There is, however, no doulit that, a])art from spntinifutal ronsiderjilions, it

is, from a ])urcly sanitary jtoint of view, ])rcferablc to interment. Sanitary

reformers have for some time advocated its ado])tion in this counliy, but

tlie general opinion was that it was illegal, and, consequently, cremations
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seldom or never took place. A case, however, came before Mr. Justice

Stephen, who decided that, if conducted in such a way as not to offend

public feeling or prevent proper investigation being made as to the cause

of death, cremation is not illegal (E. v. Price, 1883, 12 Q. B. D. 247). Since

that decision, crematories have been sttated, and those who desire to set

an example of disposing of the dead in such a manner as to prevent the

danger of their poisoning the living, can cremate them. The conditions

under which the rite can be practised with safety are, however, uncertain,

as Parliament has hitherto refused to pass any statute for regulating

cremation, for fear of giving to the practice a positive sanction in the

place of the purely negative sanction given by the above decision. The

law must, for the present, be considered as unsettled.

Dogs; Dogs Act, 1 87 I, vol. iv. p. 31G.—The preamble of

this statute is that it is expedient to provide further protection against

dogs.

Sec. 1 provides that any constable may take possession of, detain until

claimed, or, if unclaimed within five days, sell or destroy, any dog straying

on the highway and not under control, which he has reason to suppose

dangerous or savage. Moneys arising from the sale are to be paid to

account of the local rate (see Schedule).

Under sec. 2 any Court of summary jurisdiction may take cognizance

of a complaint that a dog is dangerous and uncontrolled, and in that case

may summarily order it to be kept by the owner under proper control or

destroyed. Failure to comply with such order may be followed by a

penalty of twenty shillings for every day since its date.

The local authority (see sec. 3 and Schedule) may, if a dog, mad or

suspected to be mad, is found w^ithin their jurisdiction, make, and when
made vary or revoke, an order imposing restrictions on all dogs not under

the control of any person, for such period as they think fit. Any contra-

vention of such order may be punished by a penalty not exceeding twenty

shillings.

[See Henderson, 1876, 3 E. 623 ; Irons, Police Law, as to duties payable

on dogs, see 30 Vict. c. 5 ; 41 & 42 Vict. c. 15, ss. 17-23.]

See Animals, Liability for Damage caused by Dangerous.

Drunkards, Habitual, vol. iv. p. 359.—By the Inebriates Act,

1898 (61 & 62 A^ict. c. 60), which is to be construed as one with the

Inebriates Acts, 1879 and 1888, some slight amendments are made on the

provisions of the earlier Acts, and provision is made for the establishment

of State inebriate reformatories and certified inebriate reformatories, and
for the compulsory detention of certain habitual drunkards.

Peto-eats for Inebriates.—The amendments on the previous Acts neces-

sitate the following alterations on the text of the article in vol. iv. viz. :

—

P. 360, 1. 12, for " 13 months" read "two years" (s. 15); L 26, for "two
justices" read "one justice"; 1. 31, for "12 months" read "two years"

(s. 16) ; 1. 44, after " s. 26 " add " 1898, s. 18 (2)." A county council, as the

local authority under the Acts, may delegate any of their powers to a

connnittee (ss. 13, 25 (d)). A county council or town council, or two or

more combined, may contribute towards the establishment or maintenance

of a retreat under the Acts (ss. 14, 25 (d)). Provision is made for extending

the period of detention or for the readmission of one who is or has at any
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time been detained in a retreat (s. IV) ; and it is enacted that the period

between the escape and return of a patient who has escaped from a retreat

shall not be treated as part of his term of detention (s. 18 (1)). In the

case of a patient dying while absent from a retreat on licence, a statement,

with certain particulars, must be drawn up and sent to the procurator-fiscal

and other persons mentioned (ss. 19(1), 25 (g)); and if the person in charge

of the patient fails to comply with these requirements, he is declared guilty

of an offence under the Acts (s. 19 (2)).

Power is given to tlie Secretary for Scotland to make regulations with

regard to matters necessary for carrying out the provisions of the Acts

with respect to retreats. And forms contained in these regulations are to

supersede the forms given in Sched. II. to the Act of 1879. No such

regulations have as yet been issued.

State Inebriate Reformatories.—The Secretary for Scotland may establish

State inebriate reformatories, to be maintained out of moneys provided by

Parliament (ss. 3, 25 (a)). He is also empowered to make regulations for

any such institution ; and, subject to such regulations, the Prisons (Scotland)

Act, 1877, and the rules thereunder, are to apply to it as if it were a prison,

provided that no regulation may authorise the infliction of corporal punish-

ment (ss. 4, 25 (a) (c)). No State inebriate reformatory has been estab-

lished in Scotland, nor have any regulations been issued under this section.

Certified Inebriate Fieformatories.—Any county council, town council,

burgh commissioners, or any persons desirous of establishing an inebriate

refo'i-matory may apply for a licence to the Secretary for Scotland, who may

certify it as an inebriate reformatory (ss. 5 (1), 25 (a) (d)). Power is given

to the Secretary for Scotland to make regulations as to the granting,

withdrawal, and resignation of such certificates (s. 5 (2)). Those in force

are dated 14th February 1899. The Secretary for Scotland has also, as

empowered by the Act (s. 6), made regulations of the same date as to

their management, the treatment of the inmates, and other matters.

The Treasury may contribute towards the expenses of the detention of

persons in inebriate reformatories (s. 8); and any county council, town

council, or burgh commissioners, or two or more of them in combination,

may contribute to or undertake the maintenance of a reformatory, or the

expenses of detention of any person in a reformatory (ss. 9 (1), 25 (d)).

And county councils and town councils have power to raise money to

defray expenditure under tlie Act (ss. 9 (2), 25 (e)).

There is as yet no certified inebriate reformatory in Scotland.

Criminal Habitual DrHnJMrd^.—V\'hcn a person is convicted on indict-

ment of an offence punishable with imiirisonment or penal servitude, if the

Court is satisfied tliut it was committed under the inikience of drink, or

that drunkenness was a contributing cause, and the olTender admits or is

foimd by tlie jury to be a habitual drunkard, the Court nuiy, in addition to

or in substitution for any otlier sentence, order his detention for not more

than three years in a State inebriate rcformntory, or in any certincd inebriate

reformatory the managers of which are willing to receive liim (s. 23 (1)).

Wlicn the prisoner has pleaded not guilty, the jury is first to try the olTcnce

with wliicli he is chaiged, and, if he is convicted, tlie same jury is to l)e re-

sworn to try whether lie is a liabitual drunkard. An athnission of habitual

drunkenness will obviate the trial of the second part of the charge. When

the prisoner lias admitted tlie offenco but denied the habitual dninkriiiiess,

the jury will be sworn to inquire intf) that question (s. 2."'. (2)). The Act

seems to contemi.late that the fact of being a habitual drunkard will be

included in the indictment as an aggravation of the ollence charged, but
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that the jury will only proceed to try that part of the charge in the event

of tlie Court being satisfied from the evidence as to the offence that drunken-

ness was a contributing cause, or that the offence was committed under the

influence of drink.

Any person who commits any of the offences mentioned in the first

Schedule to the Act, and who within twelve months preceding the commis-

sion of the offence has been three times convicted summarily of any of

these offences, and who is a habitual drunkard, is liable on conviction to

detention for not more than three years in a certified inebriate reformatory

(s 24). The twelve months are those preceding the commission of the

offence, not the conviction therefor. Such person must be charged with

being a habitual drunkard, and tried on indictment before the Justiciary

Court or a Sheriff and jury. But he may consent to trial before the Sheriff

summarily (s 24). Being drunk is an ingredient of each of the offences

mentioned in the schedule. The three previous convictions do not constitute

the person a habitual drunkard. That expression has still the meaning

given to it by the Act of 1879, s. 3 ; and in this case also the Act seems to

require the aggravation of habitual drunkenness to be charged in the

indictment and proved to the satisfaction of the Court. But the jury in

this case does not require to be re-sworn to try this part of the charge. The

sentence of detention in a reformatory would in this case appear to be in

substitution of any other mode of punishment for the offence charged.

lYIedical Practitioners and Dentists.

Inteoduction .

Physicians ; Surgeons .

Apothecaries .

Medical Acts .

Medical Council.

Qualification for Registration

Privileges of Registered Persons

Women

Introduction.—The practice of the healing art has long obtained legal

sanction and recognition in this country. Practitioners were divided into

three main branches, known respectively as physicians, surgeons or barber

chirurgeons, and apothecaries, whose functions and status were quite dis-

tinct, who were governed by different charters and statutes, and pursued

their callings independently of, and sometimes in antagonism to, one

another. Besides the above, there have always been, as there are still, per-

sons who attended to human ailments without having any legally recognised

qualification for doing so. The union of all qualified persons, and their

recognition as members of one profession, is modern.

Physicians.—By a statute passed in the year 1511 (3 Hen. viii. c, 11),

no person was permitted to take upon him to exercise and occupy as

a physician and surgeon until he had been examined and approved for that

calling. The examination was in those days conducted under the sanction

of, and the approval obtained from, the bishop of the diocese.

Physicians obtained a charter of incorporation in the year 1518, and in

1522 the college got the right of examining and approving persons to practise

physick, concurrently with graduates of tlie universities of Oxford and Cam-

bridge. The bishop's licence was thus superseded (14 & 15 Hen. viii. c. 5).

The college were also empowered to exercise control and supervision over all

TABLE OF
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dealers in drugs. By a subsequent Act of the same reign (32 Hen. viii.

c. 40), persons chosen and admitted by the President and Fellowship of the

English College of Physicians were authorised to practise in physick, includ-

ing surgery, anywhere within the realm. The charter and Act of 1522 were

recognised and confirmed in 1553, and the privileges of the college enlarged

(1 M. Sess. 2, c. 9). Their charter and privileges were again recognised by

statute in 1858, 1859, 1860, and 1886. The material portions of these

Acts are discussed in subsequent parts of this article.

Surgeons.—Surgery was originally practised by barbers. In the city

of London the barbers obtained a charter of incorporation from King

Edward iv. in the year 1461. j\Iany other skilled surgeons were, however,

in practice, and in the year 1540 they and the barbers were incorporated, and

were given the exclusive right to practise surgery within the city of London

and its suburbs (32 Hen. viii. c. 42). Under the title of " the mystery and

commonalty of barbers and surgeons of London," the physicians and barber

surgeons seem to have attempted to monopolise all treatment of disease

to their own profit, for in the year 1542 (34 & 35 Hen. viii. c. 9) an Act

was passed declaring that it shall be lawful for any subject of the king
" having knowledge and experience of the nature of herbs, roots, and waters,

or the operation of the same," to practise, use, and minister in and to any

outward disorder, any herbs, ointments, bettes, pultess, and cornplaisters,

accordhig to their cunning, or drinks for the stone, strangury, or agues,

without suit, vexation, trouble, penalty, or loss of their goods." The com-

pany obtained a further charter in the year 1629 (5 Car. i.), giving it the

right to examine and approve all persons who wished to practise surgery

in Loirdon and Westminster, and empowering persons so approved to

practise anywhere in England. In the year 1745, by statute 18 Geo. ii.

c. 15, the barbers and surgeons were separated into two companies. All

the above liberties and privileges were transferred to the new Company of

the Art and Science of Surgeons of London, who were empowered to make

by-laws, etc., for their own regulation, ordinance, and government, and to

examine candidates and authorise those who passed successfully to practise

the art and science of surgery throughout His Majesty's dominions.

It has been suggested that the above Acts, or, at anyrate, the older ones,

are obsolete. The English Court of Appeal, however, in 1885, did not adopt

tlie suggestion, though it did not expressly overrule it (Davies v. Mahma,
1885, 29 Ch. D. 596). There liave since that time been several general

Statute Law Kevision Acts; but the above Acts, though amended in some

minor ])oints, remain on the list of statutes in force in the United Kingdom.

Ai'OTiiKCARiEs (see PiiAUMACY AcTs).—In the year 1618 King James

the First of England granted a charter of incorporation to tlie Apothecaries

of London, by virtue of which they practised tlieir art and mysteries and

enjoyed special rights and jjrivileges for a period of two centuries. Ihe

charter was superseded in tbc year 1815 by the Apothecaries Act (55

Geo. III. c. 194). liy it the master wardens and society of a])othccarie8 were

empowered to regulate the conduct of meml)ers of their craft throughout

England and Wales. No person, not already in practice, niight for tlio

future ]tractise as an ajKjLhecary, or apothecary's assistant, without jiassmg

an examination as to his fitness, and olitaining a certificate of his qualifica-

tion (ss. 14-17). Any person wlio should thereafter act or ])ractiso as an

ai)Othecary without liaving obtaiiu'd such fcrtilicate was declared guilty of

an ofTence, and lial)le to ;i penalty (s. jIO); and it was further jn-ovidcd that

no apothecary sliall be allowed to recover any charges in a Court of law,

unless he should j.rove at the trial that he had obtained the certificate
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(s. 21). The Act gives no definition of what constitutes practising as an

apothecary, beyond reciting (s. 5) that " it is the duty of every person using

or exercising the art and mystery of an apothecary to prepare ... and

dispense such medicines as may be directed by a physician." Making up

medicines prescribed by a physician, or by any other person, including the

apothecary himself, would therefore come within the Act, but surgical

attendance would not {Woodward v. Bell, 1834, 6 Car. & P. 577). ;' Dis-

pensing, mixing medicine, giving medical advice, and attending the sick as

medical adviser must be considered as acting as an apothecary " (per Cotton,

L.J., in Davies v. Makuna, 1885, 29 Ch. D. 606). Carrying on business by

means of qualified assistants seems not to be proliibited (ibid.; see also

Pharmaceutical Society v. London and Provincial Siqiply Association, 1880,

5 App. Cas. 857). But a qualified man cannot legally recover charges for

medical aid and advice rendered by an unquahfied assistant, unless under

his own express direction and supervision {Howarth v. Brcarley, 1887, 19

Q. B. D. ,303).

Apothecaries are distinct from chemists in that they may apply and

administer medicines, while chemists may only prepare, dispense, and sell

them {Apothecaries Co. v. Greenough, 1841, 1 Q. B. 800). Pharmaceutical

chemists are not considered to be medical practitioners, but are subject to

the special regulations of the Pharmacy Acts {q.v.). If a chemist_ pre-

scribes medicine to his customers, as well as makes it up and sells it, he

renders himself liable to the penalty under the Pharmacy Act {Apothecaries

Co. V. Nottingham, 1876, 34 L. T. 76).

Medical Acts.—The union of the different branches of the^ medical

profession under one governing body was effected in the year 1858 by the

Medical Act 21 & 22 Vict. c. ^90. The original Act was amended in 1859

(22 Vict. c. 21), 1860 (23 & 24 Vict. c. 7), 1876 (39 & 40 A'ict. c. 40, and

c. 41), and in 1886 (49 & 50 Vict. c. 48). These Acts are to be read

together, and are known as the IMedical Acts. By their operation, and

especially by that of the Act of 1886, the scope of the original Act has been

considerably enlarged.

The constitution of the General Council has been remodelled. It now
consists of tliirty members, five of whom are appointed by the Crown, twenty

are chosen by universities and medical colleges, and five are elected by the

registered medical practitioners in England, Scotland, and Ireland (Act of

18^^86, s. 7).

Medical Council—V>y sec. 3 of the Act of 1858 the " General Council

of Medical Education and Piegistration of the United Kingdom" was

established. They were directed to appoint registrars (s. 10), who were to

keep a correct register of persons legally qualified to practise medicine

(s. 15). The register, showing the qualifications of the persons in it, is to be

published annually ; and the absence from it of any name of any person is

p)rimd facie proof that he is not registered (s. 27). The qualifying degrees

are set out and enumerated in sec. 18 and Sched. A, as amended by subsequent

Acts; and the General Council were empowered, in case it should appear to

them that the course of study and examinations to be gone through in order

to obtain a qualification from any of the bodies named was not such as to

secure the possession by persons obtaining such qualification of the requisite

knowledge and skill for the efficient practice of their profession, to represent

the same to the Privy Council (s. 20), who may thereupon order that any

qualification granted to such body shall not confer the right to be registered

(s. 21 ; Act of 1886, s. 4). No examining body may, however, impose upon a

candidate offering himself for examination an ol)ligation to adopt or refrain
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from adopting the practice of any particular theory of medicine or surgery

{e/j. homceopathy) as a test or condition of admitting him to examination

or granting him a certificate. A body who do so may lose their power of

conferring any right to be registered (s. 23). If any registered practitioner

is convicted of a'crime, or adjudged by the General Council to have been

guilty of infamous conduct in any professional respect, the Council may
order his name to be erased from the register (s. 28). They are the sole

judges of all questions of fact in such inquiries, and there is no appeal

from their decision {Allhutt v. General Council, 1889, 23 Q. P. D. 400).

But they must inquire into the case and decide it themselves, after giving

the person implicated an opportunity of being heard on the point. Ihe

mere withdrawal of a diploma by the body which originally granted it is

not of itself a sufficient ground for removing a name from the register {Ex

imrtc Partridge, 1887, 19 Q. B. D. 467). If it is shown that a medical man,

in the pursuit of his profession, has done something which would reasonably

be regarded as disgraceful or dishonourable by his professional brethren of

good repute and competency, it is open to the Council to find him guilty

of " infamous conduct in a professional respect." They must, of course, have

evidence on which to support their finding {Allinson v. General Council,

[1894] 1 Q. B. 750). The issue of advertisements with a view to induce

the public to consult the advertiser in preference to other practitioners

comes within this definition {ihicl.). The Council in the exercise of their

functions under this section are a quasi-judicial body. If, therefore, any of

the members who take part in the decision of a case have so acted as to

disqualify them from acting judicially, e.g. by sitting on a case in which they

have shown a bias or have a pecuniary interest, the proceedings might be set

aside {Lecson v. General Council, 1889, 43 Ch. D. 366; Allinson \. General

Council, supra). On the otlier hand, they cannot be sued for an erroneous

exercise of their discretion, as for striking a man off the register when they

are not really empowered to do so (Farlriclge v. General Council, 1890, 25

Q. B. I). 90). The Privy Council have now a general power of supervision

over the :\Iedical Council. If at any time it appears to them that the

Medical Council has failed to exercise any power or to perform any duty

vested in or imposed on it by the Acts, they may notify their opinion to it;

and if the Medical Council fail to comply with any direction of tlu; Privy

Council relating to such notification, the Privy Council may themselves

give effect to their directions, and exercise any power or do any act vested

in or authorised to be done by the Medical Council, and may of their own

motion do any act or thing which 1)y the Medical Acts they are authorised

to do on a re])resentation from the Medical Council (Act of 1886, s. 19).

Qualificnlionfor llegidmlion.—Vi-\ov to 1887 the various constituents of

the Medical Council each granted their own di])loinas, entitling tlieir

holders to practise in some one or more departments of nu^dicme, e.g. as

apothecaries or surgeons. More than one diploma was re(iuisite lor a man

who was desirous of i)ractising generally. Since June 1887 no ])erson may

be registered unless he has passed a qualifying examination sudicient to

guarantee the possession of the knowledge and skill requisite for^ the

efficient practice of medicine, surgery, and mi<l\vifery (Act <'f 188G, ss.

2 and 3;.

A registered practitioner is entitled lo i.ractise medicine, surgery, and

midwifery in the United Kingdom, and (subject to any local law) in any

])art of lier Majesty's (hmiinions, and to recover in res])ect of such ])ractue

any expenses, charges in resi)ect of medicaments or other apjilianccs, or any

fees to which he may be entitled (except fclloirs of a college of physicians
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who, by its by-laws, may be prohibited from suing for their fees (s. 6).

Previously to this latter Act practitioners could be, and frequently were,

registered in respect of one or more qualifications only, e.g. apothecary or

surgeon, and were not legally qualified to practise generally. The position

of such persons remains unaltered. They are entitled to practise, in

pursuance of the qualification they originally possessed, in medicine, surgery,

or midwifery, or any of them, according as they were previously entitled

to practise the same, but not further or otherwise (s. 24). Under sec. 31 of

the Act of 1858, which is now repealed, it was decided that a practitioner

who only held a partial qualification could not recover for services by

him in a capacity for which he held no legal qualification. A surgeon

consequently could not recover charges for medicines supplied, unless they

were ancillary to surgical treatment {Leman v. Fletcher, 1873, L. E. 8 Q. B.

319). In order to maintain an action the plaintiff must show that he was

duly registered at the time when the services were rendered (Act of 1858,

s. 22 ; Leman v. Hoiiscley, 1874, L. E. 10 Q. B. 66 ; Howarth v. Brearley, 1887,

19 Q. B. D. 306).

Persons already on the register for one qualification may, however, sub-

sequently have a higher degree, or additional qualification, inserted there

in addition to or in substitution for the qualification previously registered

(Act of 1858, s. 30).

Medical diplomas granted in a British possession or foreign country

may also be registered, if they are recognised for the time being by the

General Council as furnishing a sufficient guarantee of the possession of

the requisite knowledge and skill for the efficient practice of medicine,

surgery, and midwifery (Act of 1886, ss. 11-17). Possessors of diplomas

for proficiency in sanitary science, public health, or State medicine, granted

after special examination, which appear to deserve recognition, may have

such diplomas entered in the register {ibid. s. 21). They derive therefrom

no additional qualification for ordinary practice; but the diplomas are

important with a view to obtaining certain appointments, such, for instance,

as that of Medical Officer of Health {q.v.).

Obtaining or attempting to obtain registration by false pretences is a

misdemeanour punishable with twelve months' imprisonment (s. 39).

Privileges of Registered Persons.—Only persons registered under the

Acts are entitled to call themselves legally qualified medical practitioners

(Act of 1858, s. 34). They only are eligible for various appointments

(ibid. ss. 33-36), and they only can give valid certificates in cases where

certificates of a medical practitioner are required {e.g. for burial, etc.)

(s. 37).

Following similar provisions in the earlier Acts with respect to members

of different branches of the medical profession, the Act of 1858, s. 35,

exempts persons duly registered from serving on all juries and inquests

whatsoever, and from serving all corporate, parochial, ward, hundred, and

township offices, and from serving in the militia.

The position of a registered practitioner, besides the privileges already

alluded to, is further protected by penal consequences on those who without

due authority assume the title. It is, as already stated, a misdemeanour

to attempt to obtain registration without being qualified. Any person,

moreover, " who shall wilfully and falsely pretend to be, or take or use the

name or title of, a physician, doctor of medicine, licentiate in medicine and

surgery, bachelor of medicine, surgeon, general practitioner or apothecary,

or any name, title, addition, or description implying that he is registered

or that he is recognised l)y law as a physician, or surgeon, or licentiate in
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medicine and surgery, or a practitioner in medicine, or an apothecary," is

liable to a penalty of £20, which may be recovered summarily before

magistrates (Act of 1858, s. 40).

Women.—In former times women were considered ineligible for the

medical, as for other learned professions. A movement, however, in favour

of their admission gained considerable force early in the latter half of the

present century. The Colleges of Physicians and Surgeons, and most of the

other bodies able to confer medical degrees, were averse to the admission of

women to practise, but the Society of Apothecaries were willing to confer

the right, so far as they could legally do so. ^Yhether they could, was

considered doubtful. The doubt was, however, resolved, as far as they were

concerned, in the year 1874 by the Apothecaries Act (37 & 38 Yict. c. 34,

s. 5), which declares that "nothing in this Act shall deprive the society of

such right as they now have, or relieve from any existing obligation, to

admit women to the examinations required for certificates to practise as

apothecaries," or to enter on their list of licentiates women who shall have

satisfactorily passed such examinations. Similar powers to examine and

admit women to practise were given in the following year to the College of

Surgeons of England (38 & 39 Vict. c. 43, s. 2). And in 1876 it was

enacted that the powers of every body entitled to grant qualifications for

recristration should extend to granting such qualifications " to all persons

wi'thout distinction of sex" (39 & 40 Vict. c. 41, s. 1). The exercise of the

powers so given was not, however, made compulsory, and women were not

given any right to take part in the government, management, or proceed-

mgs of the universities or corporations mentioned in the Medical Act, 1858.

The Act of 188G made no further alteration in this respect.

Dentists.—Dentists were not legally recognised as a separate profession

till the year 1878, but at best wei^e licensed by the College of Surgeons,

though many of them had no degree at all. By an Act of that year (41 &

42 Vict c. 33) the Medical Council were intrusted with the duty of keeping

a register of persons entitled to practise as dentists, and have with respect

to it powers similar to those they have under the Medical Acts with

respect to the medical register. This Act was in some respects altered and

amended by the Medical Act 1886.

Probablv the earliest reference to the art of dentistry m the

statute - book appears in 32 lien. viii. c. 42, s. 3 (" For barbers and

surgeons "), where it is enacted that " no manner of person witinn tlio city

of London . . . using barbery or shaving . . . shall occupy any surgery,

letting of blood, or any otlier thing belonging to surgery, drawing of teeth

only except"—"and hence this art fell into, or rather perhaps remained

almost entirely in, the hands of the barbers, and until a recent period was

not cultivated by the surgeons as even ancillary to their calling" (Weiglit-

man. The Maliml Practitioners Legal Guide, 1870, p. 146). According to

the EncydojKrAia liritanniea (article. Dentistry) :
" For long it was practised

to a large extent as a sn[)eradded means of livelih(Jod by persons engaged in

some otlier pursuit, and without any professional education wliatever." lor

an explanation of this state of tilings, and a slight lu.tice of the progress

of the art to legal regulation, the article cited maybe referred to. llic

Medical Act of 1858 jnovidcd tlut Her Majesty might, by charter, grant

to the Pi'.yal College of Surgeons of England power to exmnnic, with a

view to testing whether the candidates were fit to ])ractise as dentists, ami

to grnnt certificates to such candidates (s. 48). Nothing in this Act

(2l'& 22 Vict. c. 90) was to prejudice or in any way to adect " the^ hiwfnl

occupation, trade, or business of chemists and druggists and dentists " (s. 55).
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111 1878 was passed the Dentists Act (41 & 42 Vict. c. oo)—the charter

of the profession. The following is a summary of its provisions :

—

A. Eegistration : After August 1, 1879, no one is to call himself a dentist,

or take any name implying that he is registered under this Act, or that he is a

person specially ipialitied to practise dentistry, unless he is registered under
this Act ; but this does not apply to legally qualitied medical practitioners.

Penalties are denounced against offenders, and prosecutions may be under-

taken by certain defined public Ijodies (especially by the General Council

established by the Act of 1858) and (since the Medical Act of 188G,

49 & 50 Vict. s. 26) by any private person. After the date above mentioned
only registered persons or legally qualified medical practitioners are entitled

to recover any fee or charge in any Court for dental work, etc. The persons

entitled to be registered are

—

{a) licentiates in dental surgery or dentistry

of any of the medical authorities ; (h) those entitled to be registered as

foreign or colonial dentists; (c) those "at the passing of this Act lond

fide engaged in the practice of dentistry or dental surgery, either

separately or in conjunction with the practice of medicine, surgery, or

pharmacy." The last class had to satisfy the registrar of their hona fides.

Eesidents in the United Kingdom need not be British subjects to be

registered, nor are P)ritish subjects outside the United Kingdom debarred

thereby from registration. In certain appropriate circumstances, a man
with a recognised certificate may be registered as a colonial dentist with-

out examination ia the United Kingdom, and there is a similar registration

of a foreign dentist ; what constitutes a recognised certificate in both these

cases depends on the General Council, but there is an appeal to the Privy

Council. The General Pegistrar (of the General Council) must keep in the

Dentists' Eegister one alphabetical list of all United Kingdom dentists

{i.e. classes («) and (c)), one for colonial and one for foreign dentists,

and there are various reo-ulations as to the control of the Council over these

registers. The General Itegistrar may erase from his register the name of a

person who has ceased to practise, but not, speaking generally, without that

person's consent. The Council may erase from the register an entry

incorrectly or fraudulently made, and the name of a practitioner convicted of

crime or guilty of disgraceful conduct, and a name so erased shall also be

erased from the list of licentiates above referred to ; but no man's name shall

be era,sed " under this section on account of his adopting or refraining from
adopting the practice of any particular theory of dentistry or dental surgery."

A name so erased may be restored if the Council thinks fit, and there

is to be a permanent committee of the Council to deal with cases of erasure

and restoration. In R. v. The Medical Council ([1897] 2 Q. B. 203) the

Court of Appeal held that an applicant who was at the time of the passing

of the Dentists Act articled as a pupil within the meaning of sec. 39, but liad

not made the declaration required by sec. 7 {i.e. before August 1, 1879), was
not entitled to ])Q registered. The right to registration of a pupil whose
articles expired on or after August 1, 1879, and before January 1, 1880, was
left uncertain (ibid.).

B. Examination :
" Notwithstanding anything in any Act of Parliament,

charter, or other document," any of the medical authorities who have power

to grant surgical degrees may examine persons who wish to practise

dentistry and may grant certificates, and the holder of such a certificate

shall be a licentiate in dental surgery or dentistry of the body granting it

;

the candidate must be at least tw^enty-one years old. The following bodies

may appoint boards of examiners in dental surgery or dentistry to conduct

the examinations mentioned :—The Eoyal College of Surgeons of Edinburgh,
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the Faculty of Physicians and Surgeons of Glasgow, the JJoyal Cullege of
Surgeons in Ireland, and any university in the United Kingdom. The
Eoyal College of Surgeons of England shall continue to examine and grant
certificates (as above). The Act contains many provisions as to examina-
tions in dentistry. A certificate under this Act confers no right or title on
the holder to be registered under the Medical Act, 1858, in respect of such
certificate, nor any recognition of him by law as a licentiate or practitioner
in medicine or general surgery. The Act contemplated the establisliment
of medical boards, and provided for their conduct of examinations, but sucli

institutions do not seem to have come into existence (see the Act of 188G
49 & 50 Yict. c. 48, s. 26).

Persons registered under this Act may, if they desire, be exempt from
serving on all juries and inquests, and from serving all corporate, parochial,
ward, hundred, and township offices, and from serving in the militia. The
penalty for obtaining registration under this Act by false representations
is fine, or imprisonment not exceeding twelve months. Penalties may be
recovered in England under the 11 & 12 Vict. c. 43, in Scotland under the
27 & 28 Yict. c. 53, and in Ireland under the 14 & 15 Vict. c. 93 (and
certain special statutes for Dublin), or under the Acts amending these
Acts.

Sec. 26 of 49 & 50 Vict. c. 48 deals with " Dentists," but its material
enactments are included above.

In Ex parte Partridge (1887, 19 Q. B. D. p. 467), a Divisional Court held
that where a person has been registered .under the Act of 1878 as a
licentiate of a medical authority, the fact that his diploma has since been
revoked by such medical authority does not render him liable to be erased
from the Dentists' liegister under the Act, and granted a mandamus to the
General Council to restore the name of one Partridge to that register. The
Council appealed to the Court of Appeal, but the decision of the Court
below was affirmed.

Mr. Partridge tlieu (in 1890) brought an action in respect of tlie period
during which his name had been removed from the register, but the judge
(Huddleston, B.) held in Partridge v. General Council of Medical Education
and Registration of the United Kingdom (1890, 25 Q. B. D. j). 90) that the
functions exercised by the General Council under sees. 11 (5) and 13
respectively being discretionary, and not merely ministerial, whether they
acted under one or the other, they were not liable to an action for the
erroneous exercise of their discretion in the absence of mala fides. Upon
ajjpeal, tlie Court of Appeal afiirmed tliis judgment.

Prosecutions have generally proceeded under sec. 3 of tlic Act. Since
the decision of a Divisional Court in The Royal College of Veterinary
Surgeons v. Pohinson, [1892] 1 Q. B. 557, prosecutions (wliich have mainly
been instituted liy the British Dental Association) liave taken a somewliat
wider range. Thus a coinictitui was secuied where a ]icrs»iii not on tlie

regi.ster issued cards with tlie words "Dental Surgery" folk)wiiig his name,
and had the same words, as well as "English and American (U'litistry,"

" Painless dentistry," etc., on liis i)reniises, and this thougli he proved that

the lessee of the premises was a qualified ])ractitioner who was frequently

there, and that he was his servant (58 ./. /-*. p. 321). Tlicre was also a

conviction whore the defendant issued ;i long circular with a Iclegrapliic

address, "Dentist, Manchester," advertising his "Free Dentorium or ])('iit;il

Consulting Booms," and "teeth extracted"; the defence was that lie did

not act or practise as a dentist, and that tlicre was a duly qualified jieison

on the premises {ibid. p. 778). In the first of those cases, antl jierliaps in
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the second, it will be observed that the defendant did not anywhere state

in so many words that he was a qualified dentist or even a dentist at all.

At the present moment (1897) the profession considers itself hampered

by the decision of the House of Lords in The Pliarmaceutical Society v. The

London and Provincial Supply Association Limited (1880, 5 App. Cas. 857),

where (shortly) it was held that a company could do that which a
" person " might not, namely, describe itself as druggists, pharmaceutists, etc.

(and, therefore, presumably as dentists), and accordingly an attempt is being

made to introduce the following (or a like) clause into bills amending the

Companies Acts :
—"No company shall be registered under a name which

shall include or consist of a name, title, sign, description, or addition which

cannot by law be taken, used, or exhibited by a natural person, unless

such person has a personal qualification." (See Emslie, 1897, 24 Pi. (J. C.)

77 ; 34 S. L. K. 674.)

Liability for Negligence.—From the fact of medical attendance on a

patient a contract of employment is presumed, and the practitioner—like

other parties to a contract—may be liable for breach of it. From publicly

professing any art there is an implied warranty that the person so pro-

fessing is of skill reasonably competent for the task he undertakes {Harmer

V. Cornelius, 1858, 5 C. B. N. S. 236). On this principle a medical practi-

tioner is responsible in damages to his patient for gross negligence and

want of skill in his treatment of him {Scare v. Prentice, 1807, 8 East, 352).

But such negligence is often difficult to prove ; and actions alleging it

against medical practitioners are rarely successful. The mere fact that the

treatment has not resulted in a cure is no proof of negligence ; and the

opinion of experts that it was unskilful is generally answered by that of

other experts who testify favourably to the course pursued. If the person

who attends the patient should be unqualified, he is, like the qualified

man, liable for his conduct, and equally bound to bring competent skill to

the performance of the duty which he has undertaken, and liable to an

action for negligence if he fails to do so {Buddoch v. Loive, 1865, 4 F. & F.

519 ; Jones v. Fay, 1865, 4 F. & F. 525). The only difference between his

case and that of the qualified man consists in this, that a Court or jury is

much more likely to find that the treatment of which complaint is made
was unskilful, and the plaintilf can therefore bring his action with a better

chance of success.

Criminal Eesponsibility.—From the nature of the cases to which their

skill is directed, the medical profession are exposed to a special responsi-

bility, from which the members of other professions are as a rule exempt.

It is the legal duty of every person who undertakes to administer medical

or surgical treatment, or to do any other lawful act of a dangerous char-

acter, requiring special knowledge, skill, attention or caution, to employ in

doing it a common amount of such knowledge, skill, attention, and caution

(Stephen, Diy. of Crim. Law, 217). If it can be shown that a qualified, or

unqualified, practitioner has caused the death of his patient, through the

lack of such knowledge, skill, attention, or caution, he may be convicted of

manslaughter {R. v. Long, 1830, 4 Car. & P. 398). But evidence of negli-

gence which would be sufficient to be left to a jury in a civil action, is not

necessarily sufficient to justify a conviction on a criminal charge. It should

be shown that the accused acted recklessly, or with a criminal intent, or

with such gross negligence as to come within the meaning of the word
" felonious " {R. v. Ellis, 1834, 2 Car. & Kir. 470 ; R. v. Wchh, 1834, 1 Moo. &
E. 405 ; R. v. Noakcs, 1866, 4 F. & F. 920 ; see also Culpable Homicide).

PiiARMACOPCEiA.—The Council were also directed (Act of 1858, s. 54) to
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cause to be published, and from time to time republished and amended, a book

containing a list of medicines and compounds, and the manner of preparing

them, together with the true weights and measures by which they are to

be prepared and mixed, and containing such other matter and things relat-

incr thereto as they should think ht, to be called the British Pharmacopoeia.

By a subsequent Act of 1862 (25 & 26 Vict. c. 91), the exclusive right

of publishing the pharmacopoeia was vested in the General Council, and

similar but different pharmacopoeias previously published by the Colleges of

Physicians in England, Scotland, and Ireland were superseded. See also

British Pharmacopoeia.

Notification of Disease.—The Infectious Diseases Notification Act,

1889 (52 & 53 Vict. c. 72), made general throughout the country provisions

which previously had been adopted in various local Acts. It is in force in

the Metropolis, and districts where it has been adopted by the local sanitary

authority. Where it is in force, every medical practitioner attending on or

called in to visit a patient suffering from an infectious disease—not being

an inmate of a hospital for infectious cases—" shall forthwith, on becoming

aware that the patient is suffering from an infectious disease, send to the

medical officer of health of the dis'trict a certificate stating the name of the

patient, the situation of the building," etc., where he is, and the infectious

disease from which, in his opinion, the patient is suffering (s. 3). He is

entitled to a small fee for every certificate duly sent in by him. See also

Public Health Acts, vol. x. p. 116.

Navy.
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Introductory.

The navy as a permanent institution provided for out of the national

revenues, and with its officers and men regularly engaged in the service of

the Crown, may be dated from the reigns of Henry vn. and Henry viii.

;

but it did not become the chief maritime force of the country until

about the middle of the seventeenth century. Up to the latter period

it had been maintained and employed rather as an auxiliary to the forces

raised, at the outbreak of war, by the seaports and maritime towns which,

under various conditions, were under obligations to furnish quotas of

ships for the king's use, upon notice being given to them to assemble.

When so assembled they were placed under tlie command of ollicers

appointed by the king; and tlie soldiers raised by tlic feudal levies

were the principal fighting force. The periods of the thirteenth and

fourteenth centuries are important in connection with the growth of the

navy, and its organisation under royal officers, by the creation of the

officers known as admirals exercising the Crown's juris(hction by sea,

and in 1360 by the appointment of a single liigli a(hiiir;il. Whether

for the royal ships alone, after a navy had been establishecl, or for

the earlier naval forces raised by requisition, levied by the Crown or

furnished by private enterprise, naval ordinances were issued as each

expedition was sent out. The Lord Higli Admiral, or the officer placed in

command, issued specific instructions placing the persons serving under
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military law {q.v.) ; and in the course of time a collection of precedents of

offences and punishments grew up, which under the Commonwealth and

during the reign of Charles ii. (13 Car. ii. c. 9) were embodied in Articles of

War which served for the government and discipline of the navy both in

war and peace, and were the foundation of the Naval Discipline Acts under

which the navy is at present governed {infra). To these articles were also

due the first establishment of naval courts-martial found in the history of

the navy, in place of the summary powers which used to be exercised by

commanders and captains during earlier periods.

The administrative duties of the Admiralty with regard to the navy are

distinguished from its control over the administration of the military law.

As to the jurisdiction of the Admiralty Court in Scotland, and the present

jurisdiction of the Court of Session, see Admiralty, Scottish High Court

OF. The present article will deal with the subjects of (I.) service in the

navy; (II.) the law to which it is subject for the maintenance of discipline

;

(III.) the naval Courts by which this law is administered.

I. Service in the Navy.

Officers receive their commissions from the Board of Admu'alty {q.v.),

and the prohibition as to sale and purchase in 5 & 6 Edw. vi. c. 16, and 49

Geo. III. c. 126, applies to them; but the limited exemption allowed to

purchase and sale of commissions in the army has never applied to them

(see Commission in the Army).
The manning of the fleet by impressment of men and seizure of

vessels is still lawful in war time, but there are several statutory

exceptions.

By the Naval Enlistment Act, 1835 (5 & 6 Will. iv. c. 24), no person is

liable to be detained in the naval service against his consent for longer than

five years, unless he voluntarily enters for a longer term. If he becomes

entitled to discharge when his ship is abroad, and he signifies his desire not

to continue longer in the service, he must be discharged forthwith, or, if he

desire it, be sent in some ship of Her Majesty to some port of the United

Kingdom, and there discharged. There is power, however, to detain him

for six months in any special emergency or hazard to the public service.

Sec. 9 also provides for discharge on a seaman providing one able seaman,

or two able-bodied landsmen in his stead. This Act was extended by the

Naval Enlistment Act, 1853 (16 & 17 Vict. c. 69, s. 1), to men who, under

Admiralty regulations, entered for a term of ten years, or other term of

continuous and general service. Able and ordinary seamen, however, are

seldom taken directly into the navy, provision having been made by the

last-mentioned Act for the training of boys, who form, in ordinary times,

the chief recruiting supplies.

By sec. 2 of that Act it is provided that every boy entering when

under eighteen should be entered, and liable to serve, until the age of

twenty-eight years ; and every person who, when of the age of eighteen

years or upwards, should be entered as a boy, should be entered for ten

years' continuous and general service.

To encourage seamen and others to enter the navy, sec. 4 provides that

after proclamation calling for their services being published at any port,

during peace or war, seamen who volunteer for the navy are entitled to

bounties in such manner, and according to such classes, as may be fixed by

the proclamation ; and by similar proclamation their term of service can

be extended to an additional period of five years.
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By the Service of Seafaring Men Act, ISu'o (IG & 17 \k-t. c. 7;5), in

case of emergency, officers and men of the coastguard, revenue cruisers,

and naval pensioners may be required to serve in the navy for a limited

period, but not longer than for five years, without their consent ; and while
serving they are entitled to the same pay and allowances as if they had
been enteied for ten years in the ordinary way, and pensioners continue to

receive their pensions. In case of actual invasion, or imminent danger
thereof, officers and men in the customs, and all other public departments,
who are of a seafaring character, become liable to serve for one year, on the

like terms.

Tlie Naval Picserve and Xaval Coast Volunteers may be ordered into

actunl service.

Moreover, by sec. 8 of the Xaval Enlistment Act, 1835, colonial seamen
who volunteer to serve in the navy for the regular term are, after their

discharge, entitled, if they desire to return to their native colony, to be

conveyed thither free of expense, or are allowed a gratuity in money
sufficient to cover the cost of their return, according to the discretion of

the Admiralty.

The Xaval Enlistment Act, 1884 (47 & 48 Vict c. 4G), modified the

above Enlistment Acts by providing that as to the term of ten years this

should no longer be fixed by statute, but that the Admiralty might make
regulations enabling men to be entered or re-entered for periods to be fixed

by those regulations.

In respect of boys, it also provided that the entry might be for con-

tinuous and general service for such period, not exceeding twelve years, or,

if they enter below the age of eighteen, not exceeding the time required

for them to attain the age of thirty years, as might be fixed by such

regulations.

The Poor Law Amendment Act, 187G (39 & 40 Vict. c. Gl), s. 28,

enaldes guardians to pay out of their funds such sums as may be recjuired

by the regulations of the navy on the entry of boys, for providing outfit

or otherwise to enable any boy not already an apprentice in the mer-
chant service, wlio or whose parents are receiving relief, to enter into tlie

navy, and to incur all other expenses necessary for carrying out that

object.

By sec. 4 of the Act of 1884, tlie liability of petty officers and seamen
in receipt of pensions, to service in the navy in cases of emergency, was
extended to persons enlisted or re-engaged after the passing of the Act, who
have served as non-commissioned officers and men of the Poyal ]\Iarincs

and are in receipt of pensions ; unless they have enlisted in the Army
Reserve Force (see Keserve Fouce.s).

The Mercliant Shipping Act, 1894 (57 & 58 Vict. c. GO), ss. 195-197,

provides that a seaman may leave his sliip and jnin the navy witliout

being guilty of desertion, or liable to any punishment or forfeituic
;
any

stipulation in any agreement to the contrary is void, and a master or owner

is liable to a fnie not exceeding £20 for causing any such stipulation to

be introduced.

There are also provisions for obtaining the seaman's eflects from tlie

master, and payment of any wages due, with penalties on the master for

their contravention.

For the offences of entering tlic navy from the regular forces or militia,

seeAiiMY; Enlistment; Militia,

False answers made iqwn entering the naval service, witli intent to

deceive any officer or person authorised to enter or enlist seamen or others,

s. E.—VOL. XII r. 17
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are punishable iiiuler the Vagrancy Act, 1824 (5 Geo. iv. c. 83, s. 3), by
sec. 16 of the Naval Enlistment Act, 1853.

The oath of allegiance is not administered to entrants in the navy
as it is in the case of enlistment in the army and other land forces.

The Admiralty has the right to discharge any seaman or other person

at any time from the naval service, if their services are not required ; and
discharge may also follow as a punishment on conviction by court-martial

{infra). Until actual discharge in due form, they remain subject to the

<^liscipline of the navy, and to the laws relating thereto.

If, after service for the regular period for which they enlisted, they are

discharged at a time when a proclamation is in force requiring the services

of seafaring men, they are entitled to receive from the captain or command-
ing officer of the ships from which they are discharged, certificates of their

services, and the Admiralty thereupon issue a protection from service in the

navy for two years ; but if discharge takes place (except upon the seaman's

own application) before the end of the regular term of service, the protec-

tion only lasts for one year.

The forging or counterfeiting any such certificate, or in any fraudulent

manner causing a certificate to be issued, is a misdemeanour (Naval
Enlistment Act, 1835, ss. 1, 2, 3).

The provisions of sec. 91 of the Army Act, 1881 (44 & 45 Vict. c. 58),

relating to the sending of lunatic soldiers, by a Secretary of State, to work-
houses and lunatic asylums, and other places in which lunatics can be
confined, are applied by sec. 3 of the Naval Enlistment Act, 1884, to persons

in the naval service. The Admiralty is to be read for Secretary of State,

and the declarations made on a person entering into the naval service as a

boy, by his parent or guardian, or made by a man on entering such service,

are respectively substituted for the attestation paper.

II. The Military or Criminal Law of the Navy.

The discipline of the navy is provided for by the Navy Discipline Act,

1866 (29 & 30 Vict. c. 109), and the Naval Discipline Act, 1884 (47 & 48
Vict. c. 39). They specify all the offences punishable by naval law, and
the punishment annexed thereto, except that all crimes not capital, or

punishable with penal servitude under the Acts, may, unless the Acts
provide otherwise, be punished according to the laws and customs in such

cases used at sea (s. 44 of the Act of 1866).

The articles of war specifying the offences are contained in Part I. of

the Act of 1866, and they comprise, firstly, offences purely against discipline,

which would not be punishable under the ordinary law ; and, secondly,

offences which are crimes under the ordinary law, but made punishable

also by the naval courts-martial, or summarily, under the Act.

Many of the offences under the first class are punishable with death,

but in every case now one of the alternative punishments prescribed in

sec. 52 can be substituted. This is the case also with those serious offences

for which penal servitude is prescribed ; that princixDle in fact being applied

to every specified punishment.

Under the second class, murder is punishable with death ; manslaughter,

with penal servitude, or such other punishment as thereinafter mentioned

;

sodomy, with penal servitude ; indecent assault, with penal servitude, or

such other punishment as thereinafter mentioned ; robbery or theft, with

penal servitude, or such other punishment as thereinafter mentioned.
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The above, it will be noticed, do not follow the scale of puuislimeuts

prescribed under the ordinary law. But sec. 45 provides that other

offences may be punished either as prejudicial to good order and discipline

(s. 43), or with the same punishment as an ordinary criminal tribunal

would award.

The following is the scale of punishments arranged according to degree
;

and where one punishment is specified but another punishment may he

awarded, any one or more of the punishments inferior in degree may be

awarded (s. 55) :—

•

1. Death.

2. Penal servitude—life or not less than five years.

3. Dismissal from the service with disgrace; involving in all cases

forfeiture of all pay, annuities, pensions, medals, and all other rights of a

like kind, and an incapacity to serve in any military, naval, or civil service
;

and it may be accompanied wdth imprisonment.

4. Imprisonment, not exceeding two years; or corporal punishment,

not more tlian forty-eight lashes ; no officer being subject to it, and no petty

or non-commissioned ofticer, except in case of mutiny.

5. Dismissal from the service.

Other five relate to punishments such as forfeiture of seniority and

pay, etc.

Such minor punishments as are now inflicted according to the custom of

the navy, or may from time to time be allowed by the Admiralty.

Upon a charge of any offence the prisoner may, upon failure of proof of

the commission of the greater offence, be found guilty of another offence of

the same class involving a less degree of punishment, but not of any offence

involving a greater degree of punishment (ss. 47, 48).

Unless an offender has avoided apprehension, or fled from justice, the

trial must take place within three years from the commission of the offence,

or within one year after the return of the offender to the United Kingdom

(s. 54).

All the offences specified may be tried and punished under the Act

(s. 46) if they are committed

—

(a) Whether in or out of the United Kingdom, in any harbour, haven,

or creek, or on any lake or river.

(h) Anywhere within the jurisdiction of the Admiralty.

(c) At any place, on shore, out of the United Kingdom.

(d) In any of Her Majesty's dockyards, victualling yards, steam factory

yards, or on any gun wharf, or in any arsenal, barrack, or hospital

belonging to Her ]\iajesty—whether in or out of the United Kingdom.

(c) The offences of " misconduct in the presence of the enemy," " com-

munications with the enemy," " neglect of duty," " mutiny," " insubordina-

tion," "desertion and absence without leave," or " miscellaneous offences"—

whether in or out of the United Kingdom.

Every officer in command of a fleet or squadron or of a ship, or the

senior officer present at a port, may l)y warrant under his hand authorise

any ])orson to arrest any offender subject to tlie Act for any offence against

tlie Act mentioned in the warrant.
' Such person may be taken on board

the ship to which be belongs, or eome other of Her Majesty's ships; and

force may be used for effecting the apin-chcuHion (s. 50).

In R. v. Cmaivr/ and Anofhrr, 1.S87, 10 Q. P.. D. 13, it was held that, a

naval officer being subject to the Act might arrest an offender without this

warrant.

As to the apprehension of deserters by any constable, or any person in
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Her Majesty's service, their examination by a justice of the peace in any

part of Her IMajesty's dominions, and their committal to prison pending

their deliverance into the custody of the naval authorities, see the Naval
Deserters Act, 1847 (10 & 11 Vict. c. 62); and article Desertion.

The persons subject to the Act, and who are made liable thereto, and
triable and punishable thereunder, are the following :

—

1. Every person in, or belonging to, the navy, and borne on the books

of any of Her Majesty's ships in commission—that is, equipped and in

service—at the time of the offence.

2. Her Majesty's land forces, when embarked upon any of Her Majesty's

ships, under such regulations as may be made by Order in Council.

The order at present in force is one made on the 6th February 1882.

3. All other persons ordered to be received or being passengers on board

any of Her Majesty's ships, under such regulations as the Admiralty may
from time to time direct.

4. Persons on the books of hired vessels in Her ]\Iajesty's service in time

of war, being either armed or under the command of a naval officer, if the

Admiralty think fit so to direct.

5. The crews of any of Her Majesty's ships wrecked, lost, or destroyed,

or taken by the enemy.
6. All spies for the enemy.

7. All persons, not otherwise subject to the Act, e.g. civilians, who, being

on board any ship of Her Majesty, shall endeavour to seduce from his duty
or allegiance any person subject to the Act.

8. The Poyal Naval Coast Volunteers, under the Act 16 & 17 Vict.

c. 73 ; and the Ptoyal Naval Volunteers, under the Act 22 & 23 Vict. c. 40,

wdien they are resjjectively in actual service or under training.

9. The classes of persons who, as before mentioned, may be required to

eerve in the navy, when so required to serve.

10. Officers of Pieserve to the Pioyal Navy, under the Officers of Pioyal

Naval Pieserve Act, 1863 (26 & 27 Vict. c. 70), when called out for training

or exercise, or on actual service.

11. Officers and volunteers of the Naval Artillery Volunteers established

under 36 & 37 Vict. c. 77, and officers and petty ofiicers of the permanent
staff thereof, when on actual service, or undergoing drill, exercise, training,

or inspection, together with the navy or marines, or the regular forces, or

any part thereof.

III. Naval Courts administering the Law\

These courts are either courts-martial, or the Courts of officers in com-
mand of ships, wdiose jurisdiction is derived exclusively from the Naval
Discipline Acts over the persons, and the offences committed within the

times and places, aljove described.

Any offence triable under the Acts may be tried and punished by court-

martial whether committed by officers or men.
Sec. 1 of the Act of 1884 provides that any offence not capital triable

under the Acts, and which is not committed by an officer, may, under such
regulations as the Admiralty may make, be summarily tried and punished
by the officer in command of the ship to which the offender belongs at the
time, either of the commission of the crime, or at the trial of the offence,

subject to the restriction that the commanding officer shall not have power
to award penal servitude, or to award imprisonment for more than three

months. This does not include power to inflict corporal punishment, except
for mutiny, unless the offence has been inquired into by one or more
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officers appointed by the commanding officer, and his or their opinion as to

the guilt or innocence of the prisoner reported to him, whereupon the com-

manding officer is to act as according to his judgment may seem right (s. 56

of the Act of 186G).

Other persons besides commanding officers who may exercise those

summary powers are described in subsec. 3 of sec. 1 of the Act of 1884.

There is no legal right to demand a court-martial; and it is in the

discretion of the authority empowered to order such a Court to be held,

whether, upon formal application containing the charge or complaint, and

other matters as prescribed in the regulations, a trial shall be granted.

In the United Kingdom, the Admiralty is tlie authority exercising this

power. It may also grant commissions to any officer of the navy on full

pay, authorising him to order these Courts to be held; and these com-

missions are granted to commanders-in-chief on foreign stations, and

commanders of detached squadrons. Under circumstances detailed in subsecs..

(II) and (12) of sec. 58 of the Act of 1866, senior officers of division may-

be empowered by the commander-in-chief to assemble courts-martiaL

Subsec. (10) also provides that where at any place there is an officer superior

in rank to the officer empowered to order a court-martial, the officer of

superior rank may, without a commission for that purpose, order a court-

martial. Tlie officer ordering cannot sit as a member of the Court. The

president is named by the authority ordering the Court, or this is intrusted

in the home ports to the commander-in-chief at the port, or abroad to the

senior officer present, when the commander-in-chief is not at the place.

The order for the Court is addressed to the president, to whom are sent the

charge and other documents. In the absence of the Judge Advocate of the

ileet or deputy, or a special appointment by the Admiralty, the president

appoints a judge advocate for the trial (see, as to the duties of this official^

article Judge Advocate). The president (if the oilicer ordering the court-

martial is not present at the place where it is held) appoints a provost-

-

marshal {q.v.) to arrest and kee}) the prisoner in custody.

A court-martial cannot be held unless at least two ships, not being

tenders, and commanded by captains, commanders, or lieutenants on full

pay, are together when the court-martial is held. General orders are given

or signalled, and all officers junior to the president, of a rank eligible

to sit on a court-martial, must be present, unless they arc absent with.

leave.

The Court must consist of not less than five nor more than nine officers..

No oflicer is qualified to sit unless he be a Hag officer, captain, com-

mander, or lieutenant on full pay, and not under twenty-one years of age.

If the prisoner is a flag officer, the president must also be a flag officer, and

the other officers either of tlie rank of captain or of higher nink; and if a

captain, the president must be a cajjtain or of higher rank, and the other

officers conimand(!rs or officers of higher rank. If tlie prisoner is below the

rank of captain, the president must be a captain or of higher rank
;
and if

the prisoner is of the rank of a commander, in addition to the presiilciit two

other members of tlie Court must be of the raid< of comniaiider or of higher

rank (s. 2 of the Act of 1884).

The prosecutor cannot sit on any court-martial f^r the trial of the

prisoner whom lie pro.sccutes (subs. (8), s. 58).

The Court must be held on board a sliiit or vessel of war (s. 50).

A riglit of objection to memlicrs of the Court is allowed (s. 02).

The procedure is laid down in the .Admiralty IJcgulations.

All persons summoned and attending as witnesses are iirivileged from
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arrest while attending, going to, and returning from, the Court. Civilian

witnesses not attending, refusing to be sworn, or affirm, or give evidence,

or answer legal questions, or prevaricating, shall, upon certificate under the

hand of the president, be liable to be attached in the High Court, as if they

had been summoned and subpoenaed in that Court. In the case of a naval

witness, the court-martial may punish non-attendance, or refusal to give

evidence, or prevarication, with not longer than three months' imprison-

ment, and not longer than one month for behaving with contempt of the

Court (s. GO).

Perjury before a court-martial is punishable as in other cases

(s. 67).

In the case of a sentence of death, four at least of the officers present

where the number does not exceed five, and in other cases a majority of not

less than two-thirds, inust concur (s. 53, subs. (2)).

If the sentence is one of penal servitude, it has the same effect as a

like sentence by a civil Court ; and the prisoner is to be taken to some
prison in which a convict sentenced by a civil Court can be confined (s. 3 of

Act of 1884).

Sentences may be passed to take effect on the conclusion of a previous

sentence, but this is not to cause a person to undergo imprisonment for

exceeding two consecutive years (s. 4).

The place of imprisonment may be in one of the naval prisons under
the Acts, or any common gaol, house of correction, or military prison (q.v.)

within Her Majesty's dominions (s. 74 of the Act of 1866, and s. 5

of 1884).

By sec. 81 of the Act of 1866, the Admiralty may set apart any buildings

or vessels, or any parts thereof, as naval prisons, which are to be deemed
naval prisons within the meaning of the Act; and sec. 6 of the Act of 1884
provides that the Admiralty shall have the same power in respect to them
as a Secretary of State has in relation to military prisons (q.v.)-

If a prisoner becomes insane, he may be removed under warrant of the

Admiralty to a lunatic asylum for the unexpired term (s. 80).

In regard to approval and confirmation of sentences, and remission,

mitigation, alteration, or commutation ; the control of the High Court
over courts-martial ; and generally as to these Courts, see article Coukts-
Martial.

See Admiral ; Admiralty ; Courts-Martial ; Desertion ; Enlistment ;

Judge Advocate; Military Laav; Martial Law.
[Authorities.—Thring, Criminal Laiv of the Navy ; article " Navy," Eneyc.

Brit.]
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I. History.

The conditions of antiquity did not develop any organised resistance to

inter-belligerent operations. There were no essential economic interests of

powerful rival nations otherwise indifferent to disputes of their neighbours.

Nor was there any balance of power which a number of States had an

interest, if need be, in combining to maintain. Weaker States, moreover,

hardly dared to speak up for rights which there was neither a public opinion

to sanction nor a standing army to enforce.

Thus we read of Gito, the tyrant of Syracuse, wlio suspended his

inclination in the war betwixt the Greeks and Barbarians, keeping a resi-

dent ambassador with presents at Delphos, to lie and watch to see which

way fortune should incline, and then take occasion to fall in with the

victors.

Still the idea of neutrality did exist, as w^e see from the treaty concluded

between the Romans and Jews, described in the First Book of the jMaccabees,

ch. viii., by which neither party was to give anything to the other's enemy,

or " aid them with victuals, weapons, money, or ships," though such a stipu-

lation shows that a treaty was necessary to prevent a third State froni

helping a belligerent—in fact, that neutrality was not otherwise viewed in

antiquity as an international ol»ligation.

Nor do the terms found in Boman writers, and afterwards borrowed by

puljlicists who wrote in Latin : amid, socii, pacati, medii, convey the idea of

neutrality. Grotius uses meclius in hello, and extra helium positus. " I call

non hostes," says 15ynkershoek, " tliose who take part with neither party,

and who are not bound to eitlier by any alliance." If they are so bound,

they arc /cede rati, not simply amici {Quwst. jur. ptih. i. 9).

It was probably first in connection with the Crusades that there were

reasons why a systematised usage in respect of neutrality should grow up. AVe

know that the supplving of arms and assistance to the Saracens was placed

imder the ban of the Church; and, according to Alberic Gsntilis, persons taken

in the act were " capientiam fieri servos censemus." The rise and active

intercourse of the maritime republics of the Mediterranean would be another

circumstance promoting its development. It was probably owing to these

two causes that the Consolato del mare (q.v.) contains a chapter (27;'>), regu-

lating with a certain minuteness the procedure of capture, acknowledges

the right to search the neutral vessels, and lays down the well-known rules—

That (1) an enemy's cargo on a friend's vessel is liable to contiscation ;

and (2) a friend's cargo on an enemy's vessel is not so liable.

These rules became in time more or less universal.

Meanwhile in treaties of peace and amity, clauses were often inserted

as to the observance of neutralitv similar to that we have mentioned above

Iietwoen the Ptomans and Jews. "'Thus in a treaty of l.">0:> betwet-n iMigland

and Fraiife we read :
" Accorde est quo I'un ne receptera ne soustendra ne con-

fortera.nefera confort,ne ayde aus enemis de I'autre; ne ne soulfera qu'ilsaient

confort secours ne ayde soit degent d'armes, ou dc vitaillcs on d'autros chases

quelcs quels soicnt, de ses terrcs ne de son ])oiar "
( IJymer, vol. ji. ]•. nL<).

Sec also the treaty between llcniy viil. and Francis i. of 1515, and the

Treaty of Miinstcr Itetween the Kniperor and France of IG48.

On the development of maritime commerce and the rise of several

great naval Slates, consoquont upon the discovery and colonisation (.f the

American continent, neutrality fpiestions ac.([uired a new importance.

The rivalry of the English and Dutch, and the Spanish wars, gave rise to

warm controversies on the right c)f sevrcli. In 1"T<> Kiiglmd viewed the
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stoppage of her ships by the Dutch, as belligerents, as an insult to her flag,

though a few years later (1588), as a belligerent herself, she found it

necessary to insist on a stricter observance of neutral obligations.

A precise regulation of the laws of neutrality, different from the rules

of the Consolato del mare, was included in the French Ordinance of 1584,

which provided that a friend's goods in an enemy's ship, and the ship of a

f :iend having enemy's goods on board, were liable to confiscation. This was
re-enacted in the Ordinance of 1681 ; but by treaties with different Powers,

as with Holland in 1646 and the Hausa in 1655, Prance relaxed these

rules in favour of those of the Consolato. The clause in which she did so,

in the Treaty of Navigation and Commerce of Utrecht, 1713, with England,

is interesting. It provided that it should be lawful for the subjects of the

Queen of Great Britain and of the Most Christian King to sail with their ships

with all manner of liberty and security, no distinction being made as to who
were the proprietors of the merchandises laden thereon, from any port to the

places of those who were now or should be tliereafter at enmity with the

Queen of Great Britain or the Most Christian King.

And as it is now stipulated concerning sliips and goods, i\\at free sliips sltall also gh-e

a freedom to goods, ii\u\ tliat everything sliall lie deemed lo l>e free and exempt which
shall be found on board the ships belonging to the subjects of either of the confederates,

although the whole lading or any part thereof should appertain to the enemies of either

of th'jir majesties, contraband goods being always excejtted (Art. 17).

England on her side, in 1674 (Dec. 11), in agreement with Holland, and

in 1787 with France, waived or abated the right of search. In 1740

Prussia disputed without offering actual resistance to it, and in 1762

Holland disputed the right to search vessels under convoy. The facts

show until how recently ideas of neutrality remained in a vacillating

condition.

In Molloy's Dc jure maritimo ct narale (edition of 1688) there is an

interesting passage showing the state of feeling on the subject at the close

of the seventeenth century.
" Neutrality," he says, "may be of two sorts: the one with alliance with

either part ; the other without alliance, or so much as the least tie, to the.

one or other, which is that which may properly he called neutrality.

" The first is governed by the Treaty of Neutrality, the latter by the

discretion of the neuter prince, whose carriage ou^ht always to be such as

that he may not give the least glimpse of inclining more to one than to

another.
" The advantages of neutrality are, that the neuter prince or republic is

honoured and respected of both parties ; and by the fear of his declaring

a'4iinst one of them, he remains arbitrator of others and master of himself.

" And as a neuter neither purchases friends nor frees himself frcni

enemies, so commonly he proves a prey to the victor ; hence it is held

more advantage to hazard in a conquest with a companion than to remain

in a state wherein he is in all probability of being ruined by the one or the

other.
" But princes that are powerful have used generally to preserve a

n3utrality ; for while petty princes and States ruin themselves by war, he
f )rtifies himself with means, and in the end may mal^e himself judge of

their differences.
" On the other hand, it has been conceived that republics that are weak,

wliat part soever they take it will be dangerous to them, especially if they

are in the midst of two more powerful States than themselves ; but experi-
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ence hath made it appear to the contrary : that neutrality is more beneficial

to a weak prince or republic, so that they are at war be not barbarous

or in\\vmane. For though neutrality does not please either party, yet in

effect it wrongs no man ; and as he does not serve, so he does not hurt

;

besides, his declaration is reserved till the issue of the war, by which means

he is not obliged, by siding with either party, to gain or lose by the war."

A great advance was made in 1744. France adopted the Consolato rule

purely and simply, and the practice of neutrality now reached a condition

in which generalisation was possible. The term " neutral " took the place

of the old one of " friend."

Soon after this (1759), Lee published his analysis of Bynkershoek, Yattel

his great book on the law of nations (1758), in which he dealt fully with

the rights and duties of neutrals, and Hiibner his famous work (1769) on

neutrality as an independent subject.

Vattel set out systematically the existing practice ; Illibner vindicated

the rights of neutrals, contending, with a prophetic vision of what would

follow a century later, for the principle that, a neutral ship being apsimilated

to neutral territory, enemy's goods are covered by the neutral Hag.

He also devoted a large part of his book to arguing that the prize Courts

of the captors are incompetent to decide on the capture of neutral vessels,

and proposed to substitute for them mixed tribunals, composed of the

consul of the neutral and a commissioner of the belligerent iState. "Will

this be the next advance made ?

At length, in 1780, neutral nations found an opportunity of asserting

their rights against the pretensions of the then great maritime Towers.

England was at war with France and S|)ain. She, in particular, had carried

to extreme limits the rights claimed by belligerents. All trade with the

enemy was forbidden to the neutral ; the theory of contraband of war was

beyond reasonable justification extended
;
paper blockades became habitual

(Kivier, ii. p. 372); the rule of 1756, which forbade subjects of a neutral

State to carry on in time of war any trade from wiiieh they were excluded

in time of peace—a provision against the transfer of the coasting trade of a

country at war with England to neutral bottoms—these constraints upon

neutrals were as vexatious as if they were at war themselves.

On April 3, 1780, a memorial was presented to the States-General by

I'rince Gallit/.iu on the i)art of the Em].ress of llussia, accompanied by

a copy of a declaration which she had niailc t(» tiie liclligcrcut Towers,

jnirporting that she was deternuned to nuiintaiu the free trade and naviga-

tion of her subjects, and not to suHer eitiier to be hurt by those Towers

;

that her dciinitiou of the limits of a free trade was founded ujxm the

clearest notions of natural right . . . ; that she invited the States-General

to make common cause with her, and had addressed the same invitation to

the Courts of Co])enliagen, Stockholm, ami Lislum, in order that by their

united endeavours a natural system, founded on justice, might be established

and legalised in favour of the" trade of neutral nations, aiul serve as a rule

for future ages (Heavves, Lex Mercaloria llrdivixa, 1745, ii.).

The armed neutrality which ensueil was the (irst open declaration of

resistance Ijy lunitial Towers to the (»ld system of maritime rights of war.

]'>y tlie treaty instituting it, Tiussia, Sweden, and Diiuuaik ])roclaimed the

l)rinciple.s : (
I

)

'I'liat all neutral Khi])S were to navigate freely from jiort ti>

port, and on tlie coasts of nations at war; (2) that artieles belonging to the

Hubjects of the warring J'owers were to bi^ free in all neutral vessels, excejit

contraband merchandise; (:!) that only certain artieles were to bo deemed

contrabaml, nainelv, those which were nu-ntioned in certain elau.«(sof the
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Eussian treaty of commerce witli Great Britain
; (4) that a port was only

to be deemed validly blockaded when the blockade was maintained by such

a force that it was dangerous to enter it
; (5) that these principles were to

serve as rules for determining the legality of captures and prizes.

It is true that the confederated States, and more particularly Eussia,

sacrificed, at a later date, some of the principles for which they had so

strenuously contended. Still the armed neutrality marked a new era in

the conduct of maritime war. Neutrals had lienceforth to be reckoned with.

The second armed neutrality (1800), marking no advance, but rather

the contrary, is only historically interesting.

To the United States falls the merit of the first move to recognise the

duties of neutrality. Mr. Hall gives an excellent account of the events

which led to the first restraints placed on foreign enli^5tment. On the out-

break of war in Europe in 1V93, a French Minister, M. Genet, granted

commissions to American citizens, who fitted out privateers, and manned

them with Americans, to cruise agunst British trade. Innnediate com-

plaints were made by the English Minister, who expressed his " persuasion

that the Government of the United States would regard the act of fitting

out these privateers in its ports as an insult offered to its sovereignty."

Mr. Jefferson thereupon wrote to M. Genet :
" That it is the right of every

nation to prohibit acts of sovereignty from being exercised by any other

within its limits, and the duty of a neutral nation to prohibit such as would

injure one of the warring Powers ; that the granting military commissions

within tlie Unired States by any other authority than their own is an

infringement of their sovereignty, and particularly so when granted to their

own citizens to lead them to commit acts contrary to the duties they owe

to their country." He wrote further to the American ]\Iinister in Paris

:

" That the right of raising troops being one of the rights of sovereignty, and

consequently appertaining exclusively to the nation itself, no foreign person

can levy men within its territory without its consent; that if the United

States have a right to refuse the permission to arm vessels and raise men
within their ports and territories, they are bound by the laws of neutrality

to exercise that right, and to prohibit such armaments and enlistments."

See International Lav, p. 615.

The existing law, however, proved inadequate on the trial of one of

M. Genet's privateers (see Wharton's State, Trials, Gideon IIcnficld''s case).

Hence the first Foreign Enlistment Act, an enactment for securing the

neutrality of American citizens. Great Britain followed the example of the

American Eepublic by adopting a similar measure. See Foreign Enlist-

ment.
After the Napoleonic wars there was no occasion to again raise questions

of neutral right and duty until the Crimean war, when the two principal

maritime Powers were allied against Eussia. It was at once seen that

though practice had lain dormant, theory and public feeling had stridden

forwards, and before the commencement of hostilities it was found necessary

to revise antl reform some of the neutrality rules. England still adhered to

the principle of the Consolato del mare, in virtue of which enemy property

could be seized under the neutral flag; France, to the provisions of the

Treaty of Utrecht, which permitted neutral property to be seized if sailing

under the enemy's colours. It was evident that if these two principles had

been applied by each Power as they had been in the haliit of doing, the

commerce and navigation of neutrals would have suffered more than ever

;

for neither their flag nor their property Nvould have been respected (Kleen,

Neutraliti'; p. 41).
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The two States allied in a joint operation of war could not, says

M. Kleen, risk compromising their unity and harmony, and therefore the

chances of success of their combined action, by applying opposing systems

as to prize. Unity of operations exacted common rules for capture and

confiscation ; and as an agreement was not possible except on condition of

each ally miking sacrifices as regards its own usages, England, on the one

hand, renounced her traditional custom of seizing enemy property under

a neutral flag, and, on the other hand, France disconthiued the seizing of

neutral property under the enemy tiag. Neutrals were thus simultaneously

delivered from two ancient and vexatious customs owing to the alliance of

those who had practised them.

The Declaration of Paris finally put tlie new rules on a permanent

footing.

To this Declaration several Powers, and in particular the United States

and Spain, have not given their assent, the former standing out for the

assimilation of naval to territorial warfare, and the immunity of private

property from capture; but in the recent war between these two States

Ijoth declared their intention to observe it.

There are other questions connected witli neutrality upon which there

is still disagreement. See Contraband of Wah.
o

II. Definition and Scope.

It is almost impossible to give a succinct definition of neutrality which

can serve to determine its full scope. Several authors have nevertheless

grappled witli tlie difficulty. Thus Plubner says

—

Neutrality consists in complete inaction with reference to tlie war, and in an exact

and perfect iin])artiality, manifested by facts, witli regard to belligerents, so far as this

impartiality relates to 'the war and to the direct and immediate means of maknig it

(De la Saisie des batimeiits neutres, \o]. i. part 1, ch. ii. s. 1).

Azuni says

—

Neutrality is the exact continuation of the peaceful state of a Power which, when

A war breaks out between two or more nations, abstains absolutely from taking part in

their quarrel {Proit Murilime de rj^urop'', ch. i. art. 3, s. 1).

Hautefeuille, while thinking it impossible to give an adequate definition

of so complex a position as that of neutrality, prefers Hlibner's to Azuni's

de.scription {Neutres en temps de guerre maritime, i. p. 165).

Phillimore, Twiss, and Hall make no cfVort to condense the subject niLo

a definition.

The objection to the definitions quoted above is that they deal witli

only one side of neutrality, namely, the duty of the neutral, and omit the

duty of the belligerent towards the neutral, whirh b)rnis just as much a

part of the subject.

M. Kleen, the author of the latest work publisluMl on neutrality, en-

deavours in hi.s definition to embrace its two asi)ccts.

" Neutrality," he says, "i.s the juridical relation in which, as far as i)ossd.lo,

a State at y)e;ice i.s left"' untouched by tlu; hostilities between the belligenMit

States, and itself abstains from all ])articii.ation in or interference with

their quarrel, with strict ini])artiality towards bnth "
( La Neutralif<', i. ]). 7:5).

Viewed in this twofold aspect of both rights and duties, neutrality is the

general position of States not at war in relation to other States which arc

at war. Even this definition is ineoini.lete, tiic words "aa far as ])nssil)le"

coverinr' much that is thus left undefined, and we think tlmt all tho



268 ArPENDIX

aspects of neutrality can only be covered by some such subdivision as here

follows :

—

1. Absolute duty of a neutral State to aljstain in its corporate capacity from all acts

which may help the one belligerent to the disadvantage of the other.

2. Relative duty of a neutral State as regards prevention of its subjects from helping

either belligei'ent.

3. Contingent duty of a neutial State to grant impartially to one and the other

belligerent any rights, advantages, or privileges which, according to the usages recognised

among nations, are not considered as an intervention in the struggle.

4. Rights of each belligerent State against the subjects and citizens and their property

of each non-belligerent State which, by the usage of nations, the one is entitled to enforce

and the other bound to sutt'er during the continuance of war.

We shall follow this subdivision in our treatment of the subject.

III. Absolute Duties of Neutral States.

It is the duty of the neutral State in its corporate capacity to take no

side in a war between two Powers with which it is in amity. It must,

therefore, abstain from supplying either belligerent with troops, arms, ships,

munitions of war, money, or anything which may aid either belligerent in

its operations of war. This applies whether the war be just or unjust, and

to all persons in a responsible or representative position in the service or

employment of the neutral State. (See art. 454 of the Queen's Eegulations

and Admiralty Instructions.)

The same applies, within the scope of their functions and even in their

individual capacity, to sovereigns and diplomatic and consular agents.

Thus a gift of money by a neutral sovereign to his daughter, Queen Piegenfc

of a belUgerent State, might be considered as a breacli of neutrality.

For private loans to and commercial transactions with belligerents, see

infra.

Diplomatic intercourse and negotiations upon matters which, though of

advantage to either belligerent, do not assist him in the prosecution of the

war, are unaffected by its existence. Thus there would be no ground of

objection in principle to the conclusion during the war of an ordinary

treaty of commerce lietween a neutral and a belligerent State.

IV. PtELATivE Duties of Neutral States.

{a) Frcvcjitioii of Breaches of Neutrality hy Persons within the Neutral

Jurisdiction—Foreign Enlistment—Neutral Subjects on Bclliejerent Territonj.

—The duty of a State as such to forbear from committing any act which
miglit be of assistance to either beUigerent, cannot in reason be equally

absolute as regards the persons within its juiisdiction. These persons are

nevertheless bound to observe the same neutrality as the neutral State

itself, and some kind of an obligation exists to repair the damage done to

the belligerent through infringements committed by them. The difficulties

of giving effect to this obligation were so great, that the practice of leaving

it to the belligerent himself to insure by visit and search, capture and
confiscation, abstention by the subjects of neutral States, was long the only

course of requital allowed by the law of nations to belligerents.

In more recent times, with the development of means of commimication,

it has become possible for States to exercise a more definite control over

the acts of their subjects and citizens, and the responsibility of the neutral

has correspondingly increased.

A reasonable description of the present position of States as regards
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their responsibility for acts of those wiihin their jurisdiction would there-

fore be that a neutral Government is bound to exercise such diligence as is

consistent with its institutions, to prevent its subjects and others within its

jurisdiction from making its territory a base for belligerent operations.

It would be contrary to the principle of the independence of States to

seek to hold a State responsible for acts of infringement of neutrality by

those within its jurisdiction which it does not possess a machinery to repress.

Several States, as a fact, have no enactments which specifically punish

infringements of neutrality; in their case it is left to the belhgerent himself

to enforce such remedy as the law of nations permits. Other States treat

certain violations of neutrality according to their consequences in causing

damage or difficulties to themselves. This is the case with France, as to

the clauses of whose declaration of neutrality, see Louis, KcutralUf!, Joimi.

dc Droit Inter. Priv. 1877, p. 286; Clunet, Gaulois, April 25, 1898.

The crrounds of the decision in the Alabama case cannot be taken as

showing any change in international law, inasmuch as the Court of Arbi-

tration was l)0und by the principle laid down in the Treaty of Washington

as to "due diligence." To meet the requirements of this new principle,

the British Parliament has passed enactments of a more far-reaching

character than international law can be said as yet to require. By an Act

to regulate tiie conduct of Her Majesty's subjects during the existence of

hostilities between foreign States with which Her Majesty is at peace,

enlistment, shipbuilding, and expeditions undertaken by any person within

British jurisdiction to assist a belligerent are punishable, as substantive

oflences, by fines and imprisonment (33 & 34 Met. c. 90, 1870). Sec

Foreign P^xltstment.

Neglect of a State to enforce the laws it possesses, to the extent of the

vigilance consistent witli its institutions, may entail responsibility for the

consequences of such neglect, but the absence of reciprocity would be a

reasonable answer to a claim by a State whose laws were less stringent.

The relations between Great Britain and the United States of America,

in particular, are regulated by the rules laid down in the Treaty of Wash-

ington of May 8, 1871, which the high contracting parties agreed to

observe as between tliemselves in futuie.

They have therefore been reproduced as the basis of the proclamation

of neutrality in the recent war (see infra).

Under them the neutral Government is bound to use " due diligence,"

where it has "reasonable ground" to believe tliat any acts have a belliger-

ent cliaracter, in "preventing" them. The acts which it is to prevent are

as follows:

—

(1) Fitting out, arming, or equipping any vessel

;

(2) The departure from its juvi.sdiction of any vessel liaving been specially

adapted in whole or in part within such jurisdiction to warlike uses;

(3) The making u.se by a belligerent of its ports or waters as llic base

of naval operations against the other ;
or

(4) for the purpose of the renewal or augmenting of military supplies

or arms ; or

(.")) tlie recruitment of men.

Tiic contracting States undertook to bring tlic rules to the knowledge of

other maritime Bowers, and to invite tlicm to accede thereto (Art. vi.), a

step which, it seems, has never been taken (Nracdonell, Nhirtrrnth Crndiri/,

May 1898). Nor arc the rules likely to lind favour among other States,

except as part of a general scheme for the regulation of the position of

neutrals for their benefit.



270 APPENDIX

Kules of neutrality apply to all persons within the jurisdiction of

the neutral State, whether subjects of the neutral Power or not. This is a

consequence of the territoriality of States : all persons within the bound-

aries of the State must respect its laws, and are subject to the ordinary

penalties provided by them for cases of infringement.

In like manner, the subjects of neutral States on the territory of a

belligerent State can claim no immunity from its ordinary laws. It may
even be doubted whether, in tlie absence of a treaty, subjects of a neutral

State in time of war are entitled to exemption from military service in

defence of a belligerent attack.

In like manner, again, inhabitants called upon for requisitions, who are

subjects of a neiitral State, are liable in the same way as natives. They

follow the fortune of the country in which they are established. In 1870

notice was given in France that

Englisli subjects having property in France have no ri;4ht to any special protection for

sucli property, or to he exempt from military contributions to wliich they may be

subjected together with the rest of the inhabitants at the place either of their residence

or of the situation of their property; and, furthermore, they have no right, injustice,

to complain to the French authorities because their property has been destroyed by an

invading army

(Calvo, vol. iv. s. 2200 ; Boufils, 1217 ;
Pivier, ii. p. 325).

(6) Enforcement of Respect for Neutral Territory.—The passage of bel-

ligerent forces through neutral territory, w^hether by permission of the

neutral State or against its will, is a distinct infringement of neutrality.

In this respect international law has imposed a new duty upon neutrals

since the time of Yattel, who held that a belligerent had no ground of

complaint if the neutral granted passage to the enemy's troops across his

territory, especially when he, the neutral, would be obliged to support his

refusal with the sword ; for, says he, " no sovereign can require that I

should take up arms in his favour unless thereunto by treaty bound"

(Vattel, s. 127).

To-day, not only are belligerents hound to respect the territory of

neutrals, but the neutral is bound to insure respect for it by belligerents.

Thus during the Franco-German war of 1870-71, Belgium and Switzerland,

as immediate neighbours of tlie scene of war, were obliged to keep large

military forces on their frontiers to prevent the use of their territory by

either belligerent. International law does not, however, forbid the neutral

to receive isolated fugitives or even armies of a belligerent, provided they

are disarmed and proper measures are taken to prevent their taking any

further part in the war.

In 1871 (Feb. 1), when the entire Eastern army of France passed into

Switzerland, a convention was concluded at Les Verrieres between the Swiss

and French generals, under which the fugitive army surrendered their

arms, equipments, and munitions to the neutral State, to be retained by the

latter until the restoration of peace and final settlement of the expenses

incurred by Switzerland. The French army was thus detained till the

preliminaries of peace had been signed (March 13-21, 1871). The expenses

amounted to eleven millions of francs (Pivier, ii. 397).

As regards the transport over neutral territory of wounded soldiers, the

neutral State must be guided primarily 1)y its duty not to assist either

belligerent to the detriment of the other. This may even prevail against

considerations of humanity, for instance, where the transport of the wounded

beyond the area of war operations would relieve the rear of belligerent

forces. The Belgian Government had to take some such conditions into
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account when, after tlie surrender of Metz, Germany wished to transport

tlie wounded over Belgian territory. On France protesting, Belgium
refused. There does not appear to have been the same objection to the

transit through Luxemburg, where it was granted. Great Britain was con-

sulted by Belgium as to the proper course to follow, and her refusal seems

to have been due to British counsel (Pvivier, ii. 399).

The ports of a nation are a part of its territory. Territorial waters {q.v.)

are assimilated to the territory, except that the ships of all nations have an

innocent right of passage through them. This right of innocent passage is

possessed by all, including belligerent vessels. Hostilities within territorial

waters are an infringement of the neutrality of tlie adjacent State.

The neutral State is bound to insure respect for its ports, tliat is to say,

it must prevent hostilities being carried into waters within its dominions.

This was brought out in the case of The General Armstrong, an American
privateer, which, during the war between the United States and Great

Britain in 1814, put into a Portuguese hari)Our in the Azores. From there

it fired upon some passing boats from a British warship at anchor in the

same port, killing several of the men on board. The British warship

attacked the American vessel. The United States made a claim against

Portugal for a breach of neutrality. The matter was not settled till, by the

Treaty of Washington of February 26, 1851, it was referred to the arbitra-

tion of Louis Xapoleon, President of the French Eepublic. He decided in

favour of Portugal.

It is manifestly impossible to expect from a neutral State the same
vigilance in its territorial waters as in its territory proper, though it is

its duty to do what it reasonably can to prevent hostilities within them.

The following rules to prevent as far as possible the use of harbours,

ports, coasts, and waters within Her Majesty's territorial jurisdiction in aid

of the warlike purposes of either belligerent, were issued by the British

Government, April 23, 1898, in connection with the recent war between

the United States and Spain :

—

Rule 1. During the continuance of tlie present state of wai", all ^liips of war of

either belligerent are prohibited from making use of any port or roadstead in the United

Kingdom, the Isle of Man, or the Channel Islands, or in any of Her Maie>ty's colonies

or foreign possessions or dependencies, or of any waters subject to the territorial juris-

diction of tlie British Crown, as a station or place of resort for any warlike purpose, or

for the purpose of obtaining any facilities for warlike equi^jnient ; and no ship of war of

either belligerent shall heieafter be i)ermitted to leave any such port, roadstead, or

waters from which any vessel of the other belligerent (whether the same shall be a shi]>

of war or a merchant ship) shall have previously de])arted, until after the expiration of

at least twenty-four hours from the departure of such last-mentioned vessel beyond the

territorial jurisdiction of Her Majesty.

Rule 2. H there is now in any such port, roadstead, or Avaters subject to (he terri-

torial jurisdiction of the British Crown, any ship of war of either belligerent, such shii>

of war shall leave such port, roadstead, or waters within such time not less than twenty-

four hours as shall be reasonable, having regard to all the circumstances and the con-

dition of such shij) a.s to rejiairs, provisions, or things necessary for thf subsistence of

her crew ; and if after tlie date hereof any ship of war of either belligerent shall enter

any such ]K)rt, road.stead, or waters subject to the territorial jurisdiction of the Britisji

(.'rown, such ship shall depart and i)Ut to sea within twenty-four hours after her entrance

into any such port, roadstead, or waters, except in case of stress of weather, or of her

requiring jirovi.'jions or things necessary for the subsistence of her crew, or repairs
;
in

either of whidi ca-^cs the authorities of tlic port, or of the nearest port (as the case may
be), shall retpiire her to ])ut to sea as soon as possible after the expiration of such period

of twenty-four hours, without permitting her to take in sujjplies beyond what may be

necessary for her immediate use ; and no such vessel which may have been allowed to

remain within British waters for the purpose of repair shall continue in any such port»

roadstead, or waters for a longer period than twenty four hours after her necessary
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repairs i^lwiU liave been completed. Provided, nevertlieless, tluit iu all cases in wli'ch

there shall be any vessels (whether shi])S of war or merchant ships) of lioth the said

belligerent parties in tlie same port, roadstead, or waters within the territorial jurisdic-

tion of Her Majesty, there shall be an interval of not less than twenty-four hours
between the dejiarture therefrom of any such vessel (whether a ship of war or merchant
ship) of the one belligerent, and the sul)se4uent departure tlierefrom of any ship of war
of the other l)el]igerent ; and the time herel)y limited for the departure of such ships of

war respectively shall always, in case of necessity, be extended so far as may be re(|uisite

for giving effect to this proviso, but no further or otherwise.

Ihde 3. No shiji of war of either belligerent shall hereafter be permitted, while in

any such port, roadstead, or waters subject to the territorial jurisdiction of Her Majesty,

to take in any supplies, except provisions and such other things as may be requisite for

the subsistence of her crew, and except so much coal only as may be sufficient to carry

such vessel to the neare.-t jiort of her own country, or to some nearer destination, and
BO coal shall again be supplied to any such ship of war in the same or any other port,

roadstead, or -waters subject to the territorial jurisdiction of Her Majesty, without
special permission, until after the expiration of three months from the time when such
coal may have been last supplied to her within British waters as aforesaid.

Kule 4. Armed ships of either belligerent are interdicted from carrying prizes made
by them into the ports, harbours, roadsteads, or waters of the United Kingdom, the
Isle of Man, the Channel Islands, or any of Her Majesty's colonies or j)ossessions abroad.

The " twenty-four hours rule," to which the first and second of the

above rules relate, is not applied with the same rigour by all States.

The French proclamation of neutrality confines its warning to the

following :

—

The Government f lutlier declares that no warshiji of either belligerent will be per-
mitted to enter and remain with its prizes in any of the ports or roads of France, or its

colonies and protected countries, for a longer period than twentj'-four hours, except in

case of stress of weather {reldche forcee) or justifiable detention.

Conversely, the following are the rules provided by the Queen's Eegula-

tions and Admiralty Instructions for the government of Her Majesty's

ships when as belligerent vessels they visit the ports of a neutral State :—

592. Sul)ject to any limit which the neutral authorities may place upon the number
of belligerent cruisers to be admitted into any one of their ports at the same time, the
captain by the comity of nations may enter a neutral port with his ship for the purpose
of taking shelter from the enemy, or from the weather, or of obtaining provisions or

repairs that may be pressingly necessary.

593. He is bound to suljmit to any regulations which the local authorities may make
respecting the place of anchorage, the limitation of the length of stay in the port, the
interval t<j elapse after a hostile cruiser has left the port before his ship may leave iu

jiursuit, etc.

594. He must abstain from any acts of hostility towards the subjects, cruisers,

vessels, or other property of the enemy which he may find in the neutral port.

595. He must also abstain from increasing the number of his guns, from procuring
military stores, and from augmenting his crew even by the enrolment of British

subjects.

Nor may the commander of a British warship take a capture into a

neutral port against the will of the local authorities (see Holland, Manual
of Naval FrtcLaw, 1888, s. 299).

V. Duty of Impaetiality.

While certain acts as between a neutral and a belligerent State are for-

bidden absolutely, and the neutral State, according to circumstances, is

under a relative obligation to prevent the connnission by those within its

jurisdiction of certain other acts, there is a third class of acts which the

usage of nations allows, on condition that both belligerents be permitted to

benefit by them to the same extent.

Subject to the right of a belligerent to capture and confiscate
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contraband of war {q.v.), no purely mercantile act is a violation of

neutrality. During the Franco-German war there was correspondence
between the Prussian Ambassador in London and Earl Granville as to

exports of arms and munitions of war by British merchants to France

;

and the question of their legality was the subject of an interesting inter-

change of opinions between the two countries.

Earl Granville asserted that the export of arms to a belligerent

country by private citizens of a neutral one was not forbidden by the law
of nations, and recalled that Prussia herself during the Crimean war had
done nothing to prohibit the copious supply of arms and contraband of

war to Eussia by the States of the Zollverein—in fact, that the Prussian

Government, when this state of things was brought to its notice, affirmed

that it could not interfere with the course of trade. Earl Granville further

pointed out the difficulty of making any alteration of this rule of free export,

inasmuch as any prohibition could easily be evaded by giving a neutral

destination to the prohibited articles. The suggestion of exacting a bond
from shippers would be "most onerous to the mercantile community, would
be easily evaded, and at the best would be no security against ultimate

destination" {Franco-German War, No. 1, 1871, p. 80).

Similar representations were made to the United States Government as

to shipments of men, arms, and ammunition to France by The Lafayette.

As regards the arms and anmiunition, the United States Government
contended they were articles of legitimate commerce with which the

United States could not interfere, although the vessel might run the risk of

l)eing detained by the cruisers of North Germany on her voyage to France
{ihiel., p. 128).

The German contention in these controversies was that it was incom-
patible with strict neutrality that French agents should be permitted to

]juy up in the neutral country, under the eyes and with the cognisance of

the neutral Government, " many thousands of breechloaders, revolvers, and
pistols, with the requisite ammunition, in order to arm therewith the French
people, and make the formation of fresh army corps possible after the

regular armies of France have been defeated and surrounded" (ihid.,\^. 131).

In the present state of international usage, there is no absolute rule for

the guidance of the neutral State as regards trade in arms and munitions

of war between private citizens within its jurisdiction and the belligerent

State. It is quite conceivable that this trade might take such proportions,

owing to circumstances favoural)le to one belligerent as against the otlier,

that the impartiality would remain merely one of principle.

The same remarks apply also to loans of money raised within the juris-

diction of a neutral State. It is quite conceivable that the greater credit

of one of the belligerent States would cnal)le it more freely than the otlier

to procure money in neutral countries for the puiposcs of war. 1'he general

practice of States, however, has shown itself unfavourable to imposing any

restriction which might in turn be set up against a comjilaiiiing State.

Neutral States did nnt prevent the issue on their territor}' of the Puf-sian

war loan of 187G-77. In the recent war between China and Ja]inn, no

opposition was made by Japan to the raising of a Chinese loan in London.

In 1870 both France and Germany made free use of the English money
market. Protests have nevertheless been licard. Thus in 1854 l-'rance

expressed herself strongly on the loans raised by Pussia at Perlin, the

Hague, and Hamburg.
As a matter of nninicipal law, that is to say, 1k>w far the English CourtR

will recognise as valid transactions arising out of loans to a belligerent or

8. E.—VOL. xni, ly
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insurgent Government, a careful examination of the authorities will be found

in Pitt Cobbett's Leading Cases (p. 247). The general conclusion to be drawn
from them is, that loans made to insurgent forces may not be upheld by our

Courts as legal engagements. " Beyond this point they are neither sufficiently

explicit nor direct to warrant our extending their principle to commercial

loans on behalf of a fully-recognised belligerent Power" {ibid., p. 249).

The arguments against prohibition of the export of arms and munitions

of war by private merchants apply of course with still greater force to

articles which may or may not, according to circumstances, be considered

contraband of war. Tbus coal may or may not be contraband. Its

character is dependent upon its destination. In reply to an inquiry on the

subject, the Foreign Office has declared that

—

Coal is an article not per se contraband of war, but if destined for warlike, as

opposed to industrial, use, it may become contraband. Whether in any particular case

coal is or is not contraband of war is a matter frimd facie for the determination of

the Prize Court of the captor's nationality, and so long as such decision, when given,

does not conflict with well-established princii^les of international law, Her Majesty's

Government will not be prepared to take exception thereto

(Letter of Hon. F. Villiers, Assistant Under-Secretary at the Foreign Office,

to the Newport Chamber of Commerce, May 5, 1898).

As regards the historic " rule of 1756 "

—

"O"

It was held, down to the early years of tlie present century, that neutral vessels

-were liable to detention for engaging in a trade which in time of peace was closed to

vessels other than those of the enemy State. The colonial and coasting trades at one

time customarily closed to foreign vessels are, however, now so generally open to the

ships of all nations, that the rule in question has perhaps lost its practical importance.

Its operation would also be interfered with by the second clause in the Declaration of

Paris of 185G, to the efl'ect that the neutral flag covers enemy's goods with the exception

of contraband of war. In any case the rule is not to be enforced by commanders of

British cruisers without special instructions

(Holland, Manual, p. 41).

VI. Eights of Belligerents affecting Subjects of Neutral States.

(a) Visit and Search.—Neutral private or merchant vessels are bound to

submit to the exercise of this belligerent right. As between the Powers
bound by the Declaration of Paris, privateering {q.v.) is abolished. Several

Powers, including the United States and Spain, however, are not parties

to it, and are still entitled to grant letters of marque. Neutral merchant
ships are therefore still exposed to visit and search by privateers com-
missioned by these Powers.

(h) Blockade {q.v.).

(c) Ca2:)ture and Confiscation of Neutral Private or Merchant Vessels and
Goods.—See Prize Law.

VII. Proclamations of Neutrality.

A proclamation of neutrality is binding as between the State issuing it

and its subjects or citizens, so far as its laws sanction it. As between

States, it may be used against the State issuing it as an acknowledgment of

liability. On the other hand, it serves as notice to belligerents on any

doubtful point it may mention. Great Britain issues a very full proclama-

tion, France a short one, and Germany and Austria none at all. There

are good arguments in favour of all three systems. The British' view is

that all persons wdthin the British jurisdiction should at once and as fully
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as possible be informed of any exceptional duties and liabilities with which
they cannot be familiar.

A recent British proclamation issued will be found in the London Gazette,

Extraordinary, of April 26, 1898.

VIII. Xeutralisation of Territory.

Treaties have been concluded from time to time by which the contract-

ing States have agreed to consider certain territories as neutral. Such
States are supposed to be guaranteed against dismemberment by the con-

tracting States, and tliey are debarred by their neutrality from taking part

in any hostilities except for the purpose of resisting attempted violations of

their territory.

Switzerland, Belgium, Luxemburg, and the independent State of the

Congo, are instances of Neutralised Territory (see a full exposition of the

subject in Eivier, i. 108).

\_Authoritics.—Hall, The Rights and Duties of Neutrals, London, 1874;
Kleen, Lois et Usages de la Neutrality, Vavis, 1898; Gessner, Zc Droit des

Neutres si'r Mer, 2nd ed., Berlin, 1876 ; Hautefeuille, Droits et Devoirs des

Nations Neidres en Temps de Guerre Maritime, 3rd ed., Paris, 1868 ; Godchot,
Les Neutres, Algiers, 1891 ; Bergbohm, Die Bewaffnete Neutralitcit, Berlin,

1884; "Ward, Treatise on the Relative Rights and Duties of Belligerent and
Neutral Powers in Maritime Affairs, London, 1801, reprinted 1875 ; Yattel,

Laio of Nations, London, 1795, ch. vii. ; Hosack, T'hc Rights of British and
Neutral Commerce, London, 1854; Katcheuowsky, PWee Laio : particularly

with reference to the Duties and Obligations of Belligerents and Neutrals,

trans. Pratt, London, 1867 ; Ortolan, Regies Internationales et Dip)lomatic de

la Mer, 4th ed., Paris, 1864; Phillimore, Intcrnationed Laio, vol. iii. 2nd ed.,

London, 1873 ; Twiss, Law of Nations in Time of War, 2nd ed., London,
1875, chs. xi. and xii. ; Wharton, Digest of the International Law of the

United States, ch. xxi., "Washington, 1886 ; Holtzendorft"s Handhuch des

Volkerrechts, Hamburg, 1889, vol. iv. (Geffcken, Die Ncutralitat, pp. 605
et scq.) ; Perels, Manuel de Droit Maritime, trad. Arendt, Paris, 1884, pp. 237
et seq. ; Woolsey, Introduction to the Study of Intcrnationed Law, 5th ed.,

London, 1879, Part ii. ch. ii. ; Holland, A Manned of Naval Prize Laia,

London, 1888 ; Piivier, Princi2)es du Droit des Gens, Paris, 1896, ss. 68
and 69; Guelle, Prdeis des Lois de la Guerre, Paris, 1884, Appendix;
Holland, Jurisprudence, p. 357, 8th ed., Oxford, 1896 ; Pitt Cobbett, Leading

Cases and Opinions on Lnternationcd Law, 2nd ed., London, 1892 ; Pisley,

The Leiio of Weir, London, 1898, Part iii.]

Passport—A sea brief, sea letter or pass, granted b}^ the supreme
authority of a nation in time of war, declaring that a ship sails under the

authority of such nation. With tlie Hag, it is the i)iincii)al proof of

neutrality {The Success, 1 Dod. 132; The Vrow Elizaheth, 5 Kob. C. 4;
Vegetentia, 1 Kob. C. 1 ; 7'ne Vreede Sholtys, 5 liob. C. 5 ; see Abbott,

Merchant Ship/nng, 12th cd., p. 296 n.).

Tlie mme famiUar sense of the term is that of a document delivered by
the Foreign Olhce, or under its authority, requesting foreign Governments to

afford aid and protection to the holder. Such paHsj)ort8 are granted to all

persons eitlicr known to th(^ Secretary of State or rerommcnded lo him by

some ]ierHon wlio is known to him ; or upon the a))])Hcatioii of any banking

firm establishe*! in London or in any part of the United Kingdom; or upon
the production of a certificate of identity signed by any mayor, magistrate,
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justice of the peace, minister of religion, physician, surgeon, sohcitor, or

notary resident in the United Kingdom. In certain cases the apphcant's

certificate of birth must be produced, in addition to the certificate of

identity.
t -r> • • i, i

• 4. i.

There are some special rules'as regards naturalised British subjects, who,

if resident in London, or in the suburbs, must inter alia apply personally

for their passports at the Foreign Office.

Persons abroad applying for a passport should address themselves to the

nearest British mission or consulate. A passport cannot be issued abroad

to a colonial naturalised British subject, except for a direct journey to the

United Kingdom or to the colony where he has been naturalised.

British subjects are now free to enter Belgium, France, Holland, Italy,

Denmark, Sweden, and Norway without passports {Foreign Office List,

1897). . ^.

In diplomacy, when a diplomatic agent demands or receives his passport,

it is a mark of displeasure, and generally the first step in a rupture.

ShcrifF-CICrk.—The Sheriff-Clerk is the clerk to the Sherirs

Court. His powers and duties are to act as clerk in every matter in

which the Sheriff^ and Sheriffs-Substitute have jurisdiction. He is

appointed by the Crown, and he holds office ad vitam aut culpam.

Professor Dove Wilson says: "Although the counties which have been

united into Sheriffdoms have, under the Act of 1870, disappeared as

separate jurisdictions, it is still usual to appoint a separate clerk to act for

each of them; and doubtless the Crown might, if it saw cause, make

separate appointments for sub-divisions of single counties" {Sheriff-Court

Practice, p. 39). The Sheriff-Clerk is bound to discharge the duties of his

omaa personally (6 Geo. iv. c. 23, s. 6). He may, however, appoint deputies

to assist him and to act for him during his necessary absence {Heddle, 1827,

5 S. 503). For his deputy he is responsible ; but, it would seem, not for

the illegal acts of his deputy (fFa^^ 1874, 1 P. (H. L.) 21, per Ld. Chelms-

ford, p. 26). Sheriff-Clerks and their deputies are prohibited from

practising, either directly or indirectly, before their own Courts (A. S., 10th

July 1839, s. 160 ; A. S., 6th March 1783 ; Smith, 1827, ^5 S. 848 ;
but see,

as to unpaid deputy who acts only occasionally, Edie, 1879, 17 S. L. P. 36).^

Where the Sheriff-Clerk is personally interested in the suit, the Sherift^

ought to appoint a clerk for the particular suit {Manson, 1871, 9 M 492;

Macheth, 1873, 11 M. 404).

In the case of a vacancy the Court of Session may, on the application of

the Lord Advocate, make an interim appointment {Lord Advocate, 1880,

8 R 13).

Territorial Waters (French, Mer tcrritoriale; German,

Kilstengeu'dsscr), also called Jurisdictional Waters.

The territory of a State comprises its ports and harbours, the mouths of

its rivers, and its landlocked bays. By the usage of nations the territorial

jurisdiction extends also a marine league seaw^ards. This belt of sea is

known as territorial unters.

The present limits of territorial w^aters are practically a reduction to

reasonable dimensions of claims made by different States to much greater

parts and belts of the high sea. After claiming a hundred miles, sixty

miles, two days' journey, range of sight, etc., governments and authors in
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the middle of the seventeenth century began to see that the real

criterion of sovereignty over water was the abihty to make it felt

effectively from the coast.

Starting from the usual respect paid to forts and castles, and from the

actual effective occupation wdiich certain States had been able to exercise

over parts of the sea, Bynkershoek, in his famous De dominio maris (1702),

worked out the idea that occupation ought to be acknowledged where it can

in fact be exercised, that the range of cannon was the distance to which

from the adjacent territory a State could assert its dominion, and that

therefore the territorial waters extended to this distance and no farther

(terrce dominium finiiar uMjinitur armorum vis). This provided reasonable

ground for the claim to the margin of sea which had become necessary,

more particularly for the protection of national fisheries. The three-mile

limit seems to have been first adopted by the United States when in 1793

Jefferson, then Secretary of State, wrote to the British Minister (Novem-

ber 8) that the limit of a sea league had been provisionally taken as the

limit of the territorial waters of the United States. A sea league was

supposed at the time to be about the range of cannon. Since then

different international treaties and conventions have sanctioned this

distance ; it was adopted in the North Seas Fisheries Convention (q.v.),

and it may be said to be the more generally accepted limit at the present

day.

The nature of the jurisdiction exercised by the sovereign of the adjacent

territory has been the subject of much discussion. The Franconia case

{q.v.), oificially entitled B. v. Kcyn, 1876, 2 Ex. D. 03, was the occasion of

a full examination of the subject, and led two years later to the adoption of

the Territorial Waters Jurisdiction Act, 1878 (41 & 42 Vict. c. 73), fixing—

Tlie law relating to tlie trial of offences couunitted on tlie sea within a certain

distance of the coasts of Her jNIajesty's dominions.

Sec. 7 provides that

—

*" Any part pf the open sea within one marine league of the coast, measured froni low

water mark, shall be deemed to be open sea within the territorial waters of ller Majesty's

dominions

;

and any offence committed within this zone, even in a foreign ship by a

person whether a subject of Her Majesty or not,

is (s. 2) an offence within the jurisdiction of the admiral . . . and the person who has

committed such an ollence may be arrested, tried, and punished accordingly.

It has been doubted whether this jurisdiction chiimcd by the Act over

passiwj foreign vessels is in accordance with the law of nations (see

supra). Probably in anticipation of such an objection, the Act provides

in effect

—

That proceedings for the trial and punishment of a person not being a subject (if Ibr

Majesty .shall not be instituted in any (Jourt of tlie United Kingdom e.\ci'])t with tbe

consent of one i>f Her Majesty's jirimupal Secretaries of State, nor in any of tlie

dominious out of the United Kingdom except with the leave of the governor thereof

(s. 3).

As rc.L^Mrds tlie territorial watnrs of foreign States, a ])rovisi()n is inserted

in the (.»>iiecn's lieguiations and Admiralty Instructions for their due

recognition by naval ollicers and men. It runs as follows:—

The IcrrUorial limits of foreign Powers in amity with I fir Majesty are (.)^.c

scrupulou.sly respected. No exercise of authority over the persons, the slups, or tlie
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goods of another nation is permissible within sucli limits, nor is great gun practice to take

place whether at floating targets or at objects on shore within such limits without the

permission of the authorities (s. 455).

It is very generally agreed that the three-mile limit no longer meets

contemporary requirements. A Select Committee appointed in 1893 " to

consider the expediency of adopting measures for the preservation and

improvement of the sea fisheries in the sea around the British^ islands. . .

the protection of defined areas, and other like regulations, international

or otherwise," in their report made the following suggestion :

—

Your committee aresensiljle of the difficulties ofjmaking international regulations, but

are nevertheless of opinion that the best method for effectively governing the operations

of the various classes of fishermen, and, at the same time, for securing, so far as it may

be found possible, the proper protection of spawning and immature fish, would be to

throw the responsibility of these duties, so far as the waters immediately adjacent to the

various countries are concerned, on those various countries ; that, for the effective

realisation of this object, the present territorial limit of three miles is insufficient, and

that, for fishery purposes alone, this limit should be extended, provided such extension

can be effected upon an international basis, and with due regard to the rights a,nd

interests of ail nations. Your committee would earnestly recommend that a proposition

on these lines should be submitted to an international conference of the Powers who
border on the North Sea.

The Institute of International laio in 1894 drew up a series of

rules which express the almost unanimous opinion of specialists in

international law. The chief point in the rules adopted, namely, a

distinction between the fishery limit and that for other sovereign rights

and neutrality, is explained in the following passage from a report to the

International law Association on the same subject by Mr. T. Barclay,

to whose initiative the distinction was due :

—

Text-book writers are agreed that cannon-shot range from shore was the original basis

of the existing three-mile rule, and they are also agreed that this distance falls very far

short of contemporary cannon range. There are thus practically two limits from shore

known, at least historically, to international law for the determination of a State's

jurisdictional zone seawards, namel}^, the distance within which the State can de facto

exert its authority by the use of artillery on shore, and the other a fixed distance of three

marine miles, which most States in practice apply. These two distances being no longer

identical, it has become a question whether there is not in reality a distinction of

principle between them ; whether the varying and uncertain cannon-shot limit can be a

proper basis for sovereign rights ; and, if it cannot, whether, on the other hand, it may
not have a juridical basis in respect of the right of the neutral not to be molested by

acts between belligerents. When the modern idea of territorial waters came into

existence, neutral States were protected against acts between belligerents within a

distance which was the then cannon range. Why should they no longer be protected

within that range ? No change has taken place in the opinions of men which would

abridge the rights of neutrals. Quite the contrary. My proposal to the Institute,

therefore, is to reaffirm the limit of cannon range as the public law of Europe, but to

confine its application to the right of the neutral as founded in reason.

(See Eeport of Brussels Meeting of Association, 1895, p. 4.)

If States are not yet agreed whether the proper limit is three miles

(Great Britain, France, United States), or six miles (Spain), or cannon range

(Germany), they are all agreed that whatever the limit be, fisheries within

it are reserved to the subjects and citizens of the adjacent State exclusively,,

that all States have a right of innocent passage through territorial waters

but are subject to the jurisdiction of the adjacent State if they cast anchor

or hover in them, and that if the adjacent State be neutral, acts of war

committed within them are an infringement of its neutrality.
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As regards waters which the adjacent State can physically close against
navigation, but which are in communication with the high sea, States
practically recognise the following distinctions :

—

1. Inland waters surrounded by the territory of the same State, and serving only as
a means of access to ports of the State by whose territory they are surrounded, thuufrh
communicating with the high sea, if the breadth of the channel of communication by its

narrowness and the configuration of tlie coast practically severs such waters from the
open sea, are classed with national rivers, and their estuaries as inland waters. [The
Zuidersee, the North German Haft's, the Sea of Azov are instances of such waters.]

2. Bays, the headlands of which, though -svider asunder than twice the ordinary
distance seawards of territorial waters, project so as to place them unquestionably
beyond the line of what may be called "inter-foreign" communication are territorial

waters. Such bays are the Bay of Cancale in France (seventeen miles wide) and the
Scotch firths. It is difiicult, however, to reconcile the practice in these instances with
general practice as regards fishery limits.

3. Channels between territory of the same State, though they can be used in " inter-

foreign" communication, if not indispensable or even very viseful for such navigation, or
if they serve de facto only for communication with ports of the adjacent State, are terri-

torial or inland as the case may be. The St. George's Channel is an instance of the one,
the Solent of the other.

4. Channels indispensable or of extreme utility for "inter-foreign" communication,
both shores of which belong to the same State, however narrow, may be held to be terri-

torial waters. Such are the Straits of Messina and the Dardanelles (subject to treaty
stipulations).

5. Channels serving for international communication between shores belonging to
diff'erent States, such as the Straits of Gibraltar, the Sound, the Lymoon Pass, etc., are

also territorial waters.

For bays under the Conventions between Great Britain and Frnnce, as

well as under the North Sea Fisheries Convention, the three-mile limit is

measured from a straight line drawn from headland to headland at the

points where they are ten miles across.

[Autho7'itics.—Boroughs, The Sovereignty of the British Seas, 1633;
Selden, Mca-c Clausum, 1635; Bynkershoek, De dominio maris, 1702;
Eayneval, De la liberty des mers, Paris, 1811 ; Hall on the Bights of the

Crown and the Brivileges of the Suhject in the Seashores of the Bealm, London,

1830 ; Bona Christave, Dn rivage de la mer en droit romain et en droit

franqais, Poitiers, 1872 ; Guuret-Desnoyers, De la mer et ses rivages, Caen,

1876 ; Twiss, The Law of Nations in Time of Peace, ss. 180-186, Oxford,

1884; Perels, Droit Maritime International, tran. by Arendt, p. 24,

Paris, 18S4 ; Stoerk, Das Secgehict and Das offcne Meer, in Iloltzendorifs

Handhucli des VulkerreclUs, vol. ii., Hamburg, 1887 ; Imbart-Latour, Jm titer

territorialc, Paris, 1889; Visser, De territoriale Zee, Amersfoort, 1894;
Godey, Za mer cotiere,I*avis, 1896; Schiicking, Das Kiistenmcer im inter-

luUionalen Bechte, (Jottingen, 1897. See also Journal de droit international

priv(^, Pliillimorc, vol. iv. (1877), p. 161; Picnault, "De I'exercice de la juri-

diction criminello d'un ctat dans la nicr territoriale," vol. vi. (1879), ]). 2;}8
;

Wliarton, " JJes eaux territoriales ou de la zone maritime," vol. xiii. (1880),

p, 72 ; also Fedozzi, " Dos dclits a l)ord des navires marcliands dans les eaux

territoriales otrangeres," in the Bevue de droit intrmational juihlic, vol. iv.

(1897), p. 202; in the sanie iicview, vol. v. (1898), Lu].radelU', " Le droit

de I'etat sur la mer territoriale," and (1894), Martens, " Le tribunal d'arbi-

trage de Paris et la mer territoriale," vol. i. ; Barclay, " Territorial Waters,"

lleport read at Seventeenth Conference of the Iiititrnational Law Associa-

tion, Bru.ssels, 1895; also liarclay, " Jteport and ConcluKions nf ibo Terri-

torial Waters Committee of the Institute of International Liw, 1892" (see

An/iuaire de I'institut de droit international, vol. xii.), and " Definition and

regime Territorial Waters, 1894" {Annuaire de I'inst. vol. xiii.).]
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Tramway.
[N'oTE.

—

The sections and rules referred to in this article are the sections of

the Tramways Act, 1870, and the rules made hy the Board of Trade under that

Act.

Authority to construct and work a tramway may, in England or

Wales, be obtained either by special Act of Parliament or by a Provisional

Order made by the Board of Trade under the Tramways Act, 1870 (33 & 34

Vict. c. 78), and confirmed by Act of Parliament. Where a tramway was

laid down in a public road, without statutory authority, it was held to be a

public nuisance, though it was constructed under a contract with the road

authority, and though it was for the conveyance of the public generally

{R. V. Train, 1863, 2 B. & S. 640).

The Tramways Act, 1870, does not extend to Ireland (s. 2). The law

relating to tramways in Ireland is to be found in the Tramways (Ireland) Act,

1860, and the Tramways (Ireland) Amendment Act, 1861, as amended by
the Act of 34 & 35 Vict. c. 114, the Act of 39 & 40 Vict. c. 65, the Act of

44 & 45 Vict. c. 17, the Tramways and Public Companies (Ireland) Act,

1883, the Tramways and Public Companies (Ireland) Amendment Act,

1884, the Public Works Loans (Tramways, Ireland) Act, 1886, the Tram-

ways (Ireland) Amendment Act, 1891, the Transfer of Ptailways (Ireland)

Act, 1891, and the Tramways (Ireland) Act, 1895.

As to the construction of tramways for the purposes of the War Depart-

ment, see the Military Tramways Act, 1887.

Part I. of the Tramways Act, 1870 (ss. 4-21), relates to the obtaining of

rProvisional Orders authorising the construction of tramways ; and Parts II.

and III. (ss. 22-64) contain provisions with respect to the construction and

working of tramways. The provisions of Parts II. and III. apply to every tram-

way authorised after the passing of the Act, whether by Provisional Order or

''hj special Act, and are deemed to be incorporated with every such Provisional

Order or special Act, except so far as they are expressly varied or excepted

thereby (s. 22). Any person, persons, corporation, company, or local

authority authorised by Provisional Order or by special Act to construct a

tramway, are, in the Act and in this article, referred to as " the jpromoters
"

(ss. 4, 24).

Provisional Orders.—Provisional Orders authorising the construction of

tramways in any district may be obtained by the local authority of such

district ; or by any person, persons, corporation, or company, with the

consent of such local authority, or of the road authority of such district

where such district is, or forms part of, a highway district formed under the

provisions of the Highway Acts ; but where in any district there is a road

authority distinct from the local authority, the consent of such road

authority is also necessary in any case where power is sought to break up

any road subject to its jurisdiction (s. 4 ; rr. 1 and 2). Where it is pro-

posed to lay down a tramway in two or more districts, and any local or

road authority having jurisdiction in any of such districts does not consent

thereto, the Board of Trade may, nevertheless, make a Provisional Order

authorising the construction of the tramway if it is satisfied, after inquiry,

that two-thirds of the length of the tramway is proposed to be laid in

districts the authorities of which do consent thereto (s. 5).

The promoters intending to apply for a Provisional Order must, during

the month of October or November next before their application, publisli

notice of such intention by advertisement, according to the regulations in

Part I. of the Sched. B. to the Act; and must, on or before the 15th
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of December, serve notice of such intention, in accordance with the

Standing Orders of both Houses of Parliament for the time being in force

with respect to bills for the construction of tramways. They must also, on

or before the 30th of November, deposit a copy of the advertisement pub-

lished by them, and a plan and section of the proposed works, according to

the regulations in Part II. of the Sched. B. ; and on or before the 23rd of

December, the documents described in Part III. of such Sched., accordhig

to the regulations therein contained (s. 6; see rr. 3-15). If it appears

expedient to the Board of Trade, after having considered any such applica-

tion, and any objections thereto that may have been lodged, that the

application should be granted, with or without addition or modification, or

subject or not to any condition or restriction, the Board of Trade may
settle and make a Provisional Order accordingly ; but no such Provisional

Order may authorise the acquisition of land otherwise than by agreement,

or the acquisition of lands, even by agreement, except to an extent therein

limited, or the construction of a tramway elsewhere than along or across a

public carriageway, or upon land taken by agreement (ss. 7, 8 ; and see

IT. 16 and 17).

Every tramway in a town which is authorised by Provisional Order

must be constructed and maintained as nearly as may be in the middle of

the road ; and no tramway may be authorised by any Provisional Order to

be so laid, that for a distance of 30 feet or upwards a less space than

9 feet 6 inches may intervene between the outside of the footpath on either

side of the road and the nearest rail of the tramway, if one-third of the

owners or occupiers of the houses or shops abutting on that part of the

road express their dissent from the tramway being so laid (s. 9; see r. 15).

The special Act of the Edinburgh Tramways Co. departed from this rule

requiring an intervention of 9 feet 6 inches between the tramway rail and

nearest footpath, and it was held that the frontagers of a certain narrow

thoroughfare, who had abstained from opposing the bill in reliance upon

certain preliminary agreements, were excluded by the Act, though it

authorised precisely what they had been most anxious to prevent {Edin-

burgh Street Tramways Co. v. Black, 1873, 11 M. (H. L.) 57).

The Provisional Order must specify tlie nature of the traffic for which

the tramway is to be used, and the tolls and charges which may be

demanded and taken by the promoters in respect of the same, with such

regulations relating to such traffic, tolls, and charges as the Board of Trade

deems necessary and proper (s. 10). As to the form of the draft Provisional

Order required by the ]>oard of Trade, see r. 16.

After the Provisional Order is ready, and before it is introduced by the

Board of Trade into a confirming bill, the promoters, unless they are a local

authority, must, if they are not possessed of a tramway already open for

public traffic, which has during the previous year paid dividends on their

ordinary share capital, pay into Court as a dei)Osit not less than 5 per cent.

on the estimated expense of the construction of the tramway, or ;in

equivalent sum of bank annuities, or of stocks, funds, or securities in which

cash under the control of the Court is permitted to be invested (s. VI;

r. 20).

When a Provisional Onler has been made and dilivcrcd lo Ihr pro-

moters, they must forthwith ])ublish it by (h'posit and advcrti.scmcul,

according to tlie regulations in Part IV. of the Sched. P). to the Act; and if

any alteration of the i.lan and section originally ilcposited has been made, a

copy of such plan and section, showing the alteration, must also be dci)08ite(l

<8. 13 ; r. 18). Upon proof of sucli deposit and advcrti-sement, the Board of
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Trade must procure a bill to be introduced, for an Act to confirm the

Provisional Order ; and such bill may be opposed, as in the case of a bill for

a special Act (s. 14: r. 19). The provisions of the Lands Clauses Acts are

deemed to be incorporated with every such Provisional Order, except so far

as they are expressly excepted or varied thereby, and except with respect

to the purchase and taking of lands otherwise than by agreement, and to

the entry upon lands by the promoters (s. 15). The Board of Trade, on the

application of the promoters, may from time to time revoke, amend, extend,

or vary any such Provisional Order by a further Provisional Order, to be

applied for, made, and confirmed in like manner and subject to the like

conditions as the former Provisional Order (s. 16).

When a tramway has been completed under the authority of a Pro-

visional Order by a local authority, or where a local authority has acquired

possession of any tramway under the provisions of the Act, such authority

may, with the consent of the Board of Trade, from time to time grant

leases, for terms not exceeding twenty-one years, of the rights of user of the

tramway, and of demanding and taking the tolls and charges authorised ; or

such authority may leave the tramway open to be used by the public, and
may, in respect of such user, demand and take the tolls and charges

authorised ; but the Act does not authorise any local authority to place or

run carriages on any tramway, and to demand and take tolls and charges

in respect of the use of such carriages (s. 19). Notice of the intention to

make any such lease must be advertised, and a copy of the lease deposited,

according to the regulations contained in Part I. of the Sched. C to the

Act ; and every such lease must be approved by the Board of Trade (ibid.).

If the promoters, empowered by Provisional Order to make a tramway,
do not, within two years from the date of such Order, or within any shorter

period prescribed therein, complete the tramway and open it for public

traffic ; or if within one year, or such shorter period as may be prescribed,

the works are not substantially commenced, or, if having been commenced,
they are suspended without sufficient reason, the powers given by the

Provisional Order to the promoters cease, unless the time be prolonged by
the special direction of the Board of Trade (s. 18; see rr. 1-5). As to the

penalties for non-completion of the tramway, and the application of the

deposit made under sec 12 and rule 20, see rr. 21-2-4; In re Lowestoft, etc..

Tramways Co., 1877, 6 Ch. D. 484; In re Tynemouth Tramway Co., 1873,

33 L. T. 8 ; In re Bradford Tramways Co., 1876, 4 Ch. D. 18 ; Ex j^rte

Bradford Tramways Co., [1893] 3 Ch. 403 ; In re Dudley Tramways Co.y

1893, 63 L. J. Ch. 108.

Construction of Tramv.^ay.—The tramway must be constructed on such

gauge as may be prescribed by the Provisional Order or special Act, and if

no gauge is there prescribed, on such gauge as will admit of the use of

carriages constructed for use upon railways of a gauge of 4 feet 8| inches,

and must be laid and maintained in such manner that the uppermost
surface of the rail is on a level with the surface of the road (s. 25). The
deposited plans and sections are binding so far, and only so far, as they are

incorporated in the Provisional Order or Special Act {Edinhurgh Street

Tramtoays Co. v. Black, 1873, L. E. 2 H. L. Sc. 336 ; North British Ewy. Co.

V. Tod, 1846, 12 CI. & Fin. 722). Before opening the tramway for public

traffic, the promoters must give fourteen days' notice to the Board of Trade,

and must not open it until it has been inspected and certified by the Board
of Trade to be fit for such traffic (s. 25, r. 25).

The promoters may from time to time open and break up any road, for

the purpose of making, maintaining, and renewing the tramway, but before
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commencing to do so, must give at least seven days' notice to the road

authority, specifying the time at which they will commence the work, and

the portion of the road proposed to be opened or broken up ; and they may
not open, break up, or alter the level of any road (see *S'^. Lukes Vestry v.

North Metropolitan Tramicays Co., 1876, 1 Q. B. D. 760), except under the

superintendence and to the reasonable satisfaction of the road authority,

unless that authority neglects to give such superintendence at the time

specified in the notice, or discontinues it during the work. The promoters

may not, without the consent of the road authority, open or break up at

any one time a greater length than 100 yards of any road not exceeding a

quarter of a mile in length, and in the case of a road exceeding that length,

must leave an interval of at least a quarter of a mile between any two

places at which they open or break up the road, and must not open or

break up at any such place a greater length than 100 yards. And where

any work which the promoters are empowered to construct affects or in any

way interferes with the structural works of any bridge vested in any person

or company distinct from the road authority, or with any railway or

tramway crossing the road on the level, such work must be constructed and

maintained under the superintendence and to the reasonable satisfaction of

such person or company, or the person or company owning the railway or

tramway, as the case may be, unless after notice given seven days before

the commencement of the work such superintendence is refused or withheld

(s. 26). The promoters must pay the expenses of the superintendence of

any road authority, person, or company under this section (ibid.).

The portion of any road opened or broken up must, with all convenient

speed, and in all cases within four weeks (unless the road authority

otherwise consents), be restored to the satisfaction of the road authority,

and all surplus material and rubbish cleared away, by the promoters, and

in the meantime must be fenced and watched, and properly lighted at

night ; and the promoters must pay the expenses of the repair of the road

for six months after it is restored, so far as such expenses are increased by

the openiug or breaking up (s. 27). For every offence against this section

the promoters are liable to a penalty not exceeding £20, and a further

penalty not exceeding £5 for each day during which tlie offence continues

after the first day (ibid.).

The promoters must at all times maintain and keep in good condition

and repair, witli such materials and in such manner as the road autliority

directs, so much of any road on whicli the tramway is laid as lies between

the rails and (where two tramways are laid at a distance of not more than

four feet from each other) the portion of the road between the tramways,

and in every case so much of the road as extends 18 inches beyond the

rails on eacli side of the tramway; and if the ])r«)niotors abandon any part

of their undertaking, and take up any part of tlie tramway, they must

restore the road, and clear away all surplus material and rubbish, within

six weeks at the most, unless the road authority consents to extend tlic

time (.s. 28). If the promoters fail to comply with the ])rovisi<)ns of this

section, the roa<l authority, after seven days' notice, may itself do the works

necessary for the repair and maintenance or restoration of tlic road, to the

extent mentioned, and the promoters must repay the exi)cn8c incurred

(ibid.). These provisions arc usually sui»plenicnted by clausos in the

Provisional Order or special Aft, requiring the ])ronioter.s, uniier i)enaltic.i,

to construct and maintain the tramway in good condition, and also

providing for the application of excavated materials.

The road authority and the promoters may from time to time enter into,
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and alter or renew, contracts or arrangements with respect to the paving

and keeping in repair of the whole or any portion of any road on which the

tramway is laid, and the proportion to be paid by either of them of the

expense of such paving and keeping in repair (s. 29). Where a road

authority enters into a contract under this section, by which it undertakes

the repair of the road, the effect of the contract is to transfer to the road

authority any liability for damage caused by the non-repair of the road

which would, but for such contract, be cast on the promoters (Alldred v.

West 3Ietropolitan Tramioays Oo., [1891] 2 Q. B. 398; Howitt v. Nottingham
Tramicays Co., 1883, 12 Q. B. D. 16).

The promoters are empowered by sec. 30, subject to the provisions and
restrictions therein contained, where it is necessary for the purpose of

constructing, repairing, or renewing the tramway, or where it is expedient

for the purpose of preventing frequent interruption of the traffic by repairs

or works in connection with the same, to alter the position of any gas

or water mains or pipes, or any telegraphic or other tubes, wires, or

apparatus.

Sec. 31 contains provisions for the protection of sewerage and drainage

works where such works are in any way interfered with or affected by the

tramway or works connected therewith ; and sec. 32 provides that nothing

in the Act shall take away or abridge any power to open or break up any
road upon which the tramway is laid, or any other power vested in any
local or road authority for any of the purposes for which such authority is

constituted, or in any company or person for the purpose of laying down,

repairing, altering, or removing any gas or water pipe, or any telegraphic or

other tube, wire, or apparatus ; and that no such authority, company, or

person shall be liable to pay compensation to the promoters or lessees for

injury done to the tramway, or for loss of traffic or other injury occasioned

by the reasonable exercise of any such powers ; but such powers must
be exercised so as to cause as little detriment or inconvenience to the

promoters and lessees as circumstances admit, and before the commencement
of any work whereby the traffic on the tramway will be interrupted, at

least eighteen hours' notice must (except in cases of urgency) be given to

the promoters and lessees (s. 32 ; see Wolverhampton Tramways Co. v.

Great Western Bwy. Co., 1887, 56 L. J. Q. B. 190). If any difference arises

between the promoters or their lessees on the one hand, and any such

authority, company, or person, or any authority to whom any sewer or

drain belongs on the other hand, with respect to any matter or thing

regulated by or comprised in the Act, such difference must be settled by a

referee, to be nominated by the Board of Trade on the application of either

party (s. 33; see R. v. Croydon, etc.. Tramways Co., 1887, 18 Q. B. D. 39;
J^ristol Tramways Co. v. Mayor of Bristol, 1890, 25 Q. B. D. 427).

The rights of the owners or occupiers of any mines or minerals lying

under or adjacent to any road on which the tramway is laid are not affected

by the Act, nor are such owners or occupiers liable to make good or pay
compensation for any damage occasioned to the tramway by working such

mines or minerals in the usual and ordinary course (s. 59).

Working of Tramivay.—The promoters and their lessees may use

carriages with flange wheels, or wheels suitable only to run on the rails of

the tramway; and, subject to the provisions of the Provisional Order or

special Act, they and the licensees of the Board of Trade under the Act are

entitled to the exclusive use of the tramway for such carriages (s. 34) ; but

the right of the public to pass along or across every part of any road upon
which the tramway is laid, whether on or off the tramway, with carriages
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not having flange wheels, or wheels suitable only to run on the rails, is not
taken away nor abridged by the Act, or by any by-law made under it

(s. 62) ; and the promoters do not acquire any right other than that of user
of any road upon which the tramway is laid (s. 57). Nor does the Act
take away or affect any power which any road authority, or the owners,
commissioners, undertakers, or lessees of any railway, tramway, or inland
navigation, may have by law to widen, alter, divert, or improve any road,

railway, tramway, or inland navigation, nor the powers of the locarautho-
rity or police in any district to regulate the traffic of any road upon
which the tramway is laid down ; and such authority or police may exercise

their authority as well on as off the tramway, and with respect as well to

the traffic of the promoters and their lessees as to the tratiic of other
persons (ss. 60, 61).

No carriage used on any tramway authorised after 1870 may extend
beyond the outer edge of the wheels of such carriage more than 11 inches
on each side; and except where otherwise provided by the Provisional

Order or special Act, all carriages must be moved by animal power only
(s. 34). The use of mechanical power is sometimes authorised by a
Pro\dsional Order, subject to such regulations as are therein prescribed,

and to any further regulations made from time to time by the Board of

Trade. Steam engines authorised to be used on a tramway are not
locomotives within the meaning of sec. 32 of the Highways and Locomotives
(Amendment) Act, 1878, and do not require to be licensed by the county
authority {Bell v. Stockton Tramivays Co., 1887, 51 J. P. 804).

The promoters or lessees may demand and take, in respect of the
tramway, tolls and charges not exceeding the sums specified in the
Provisional Order or sj)ecial Act, subject to the regulations theicin

specified. A list of the tolls and charges authorised to be taken must be
exhibited in a conspicuous place inside and outside each of the carriages

used on the tramway (s. 45). The Provisional Order or special Act
generally provides that the tolls for passengers shall not exceed one penny a
mile, and sometimes requires workmen's cars to be run, between certain

specified times, at fares not exceeding a halfpenny a mile. Where it was
provided that the tolls, etc., should be paid to sucli [)ersons, and at sucli

l)laces upon or near to the tramway, and in such manner and under such
regulations as the promoters should by notice appoint, it was held that

a by-law requiring every passenger upon demand to pay the fare legally

demandable for tlie journey was valid and reasonable, and that a passenger

travelling on the tramway was liable to pay the fare whenever it was
demanded by the conductor, though the journey bad not been completed
{Ecjrfinton V. Pearl, 1873, 33 L. T. 428).

Sec. 55 ]»rovides that tlic promoters or lessees, as the case may ])e, shall

be answeralile f(jr all accidents, damages, and injuries liappening through

their act or default, or through the act or default of any person in their

em])loyment, by reason or in consequence of any of their works or carnages,

ami shall save liarndess all road and other authorities, coni])a7n"cR, or

bodies, and tlieir ollicers and servants, from all damages and costs in rosj)ect

of such accidents, damages, and injuries. It lias been held, Iiowcver, that

the section applies only to a wrongful act or default, and docs not make Ihe

])romoter8 or lessees answerable for mere accident caused without negligence

by their u.se of tramcars {Brodclchurst v. M<nirlirsin' Trmnvnya Co., 1880,

17 Q. P^. 1). 118; but see Sadler v. South Stafordshirr Tramvnys Co., 1880,

23 Q. B. D. 17). As to the liability of the promoters or lessees for nssauKs

committed by their servants, see Smith v. North Metropolitan Tramwaya Co.,
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1891, 55 J. P. 630 ; Seymour v. Greenwood, 1861, 30 L. J. Ex. 327 ;
Bycr v.

3Iunday, [1895] 1 Q. B. 742.

As to the duty of the promoters or lessees to carry Her Majesty s mails,

see the Conveyance of Mails Act, 1893.

Licences to use Tramways.—li at any time after a tramway has been for

three years opened for public traffic in any district, it is represented in

writing to the Board of Trade by the local authority of such district, or by

twenty inhabitant ratepayers of such district, or by the road authority of

any road in which the tramway is laid, that the public are deprived of the

full benefit of the tramway, the Board of Trade may direct an inquiry by a

referee, and if the referee reports that the truth of the representation has

been proved to his satisfaction, the Board may from time to time grant

licences to any company or person to use the tramway, or any part thereof,

in addition to the promoters or their lessees, for such traffic as is authorised

by the Provisional Order or special Act, with carriages to be approved by

the Board, and may at any time revoke, alter, or modify any such licence

for good cause (ss. 35, 63). Every such licence must be for not less than

one year nor more than three years from the date thereof, but may be

renewed by the Board ; and the licence must direct the number of carriages

to be run by the licensee, and the mode in which, and times at which, they

shall be run ; and must specify the tolls to be paid to the promoters or to

their lessees by the licensee for the use of the tramway (s. 35).

Every licensee must, on demand by a duly authorised officer or servant

of the promoters or their lessees, give an account in writing of the number

of passengers conveyed by the carriages used by him on the tramway
;
and

if on demand any licensee fails to pay the tolls due, the promotersor their

lessees, to whom the tolls are payable, may detain and sell the licensee's

carriages, and retain out of the proceeds the tolls payable (ss. 36, 37).
_

If

any licensee fails to give such account to such officer or servant demanding

the same, or with intent to avoid payment of any tolls gives a false account,

he is liable for every such offence to a penalty not exceeding £5, such

penalty to be in addition to any tolls payable (s. 38). If any dispute

arises concerning the amount of the tolls due, or concerning the charges

occasioned by any detention or sale of any carriage, it may be settled by

two justices (s. 39).

A licensee is answerable for any trespass or damage done by his

carriages or horses, or hj any of the servants or persons employed by him,

to or upon the tramway, or to or upon the property of any other person

;

and, without prejudice to the right of action against the licensee or any

other person, every such servant or other person may be convicted of such

trespass or damage before two justices, and the justices may assess the

amount of damages to l)e paid by the licensee to the promoters, lessees, or

persons injured, provided the amount does not exceed £50 (s. 40).

Discontinuance of Tramway.—li at any time after the opening of a

tramway for traffic the promoters discontinue the working of such tramway

or any part thereof for the space of three months, the Board of Trade may

by order declare that the powers of the promoters in respect of such

tramway or the part thereof so discontinued shall be at an end, and

thereupon such powers of the promoters cease and determine, unless they

are purchased by the local authority (s. 41). This does not apply where

the discontinuance is occasioned by circumstances beyond the control of

the promoters, but the want of sufficient funds is not considered a

circumstance beyond their control for this purpose (ihid.). Where any

such order has been made, the road authority of the district may at any
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time after the expiration of two months from the date of the order, under
the authority of a certificate from the Board of Trade, remove the tramway
or part of the tramway discontinued, and the promoters must pay the

expenses of such removal and of the making good of the road, the certificate

of the clerk or other authorised officer of the road authority to he final and
conclusive as to the amount of such expenses (ibid.).

Insolvency of Promoters.—If at any time after the opening of a tramway
for traffic it appears to the local authority or the road authority of the

district that the promoters of the tramway are insolvent, so that they are

unable to maintain the tramway, or work the same with advantage to the

public, and such road authority makes a representation to that effect to

the Board of Trade, the Board of Trade may direct an inquiry by a referee,

and if the referee finds that the promoters are insolvent, the Board of Trade

may, by order, declare that the powers of the promoters shall, at the

expiration of six months from the making of the order, be at an end, and
the powers of the promoters cease and determine accordingly, unless they

are purchased by the local authority; and thereupon the road authority

may remove the tramway in like manner, and subject to the same provisions

as to the expenses of such removal, as in the case of the discontinuance of

a tramway (s. 42).

Purchase of Tramicays.—Where the promoters of a tramway in any
district are not the local authority, the local authority may, within six

months after the expiration of twenty-one years from the time when the

promoters were empowered to construct the tramway, and within six

months after the expiration of every subsequent period of seven years, or

within three months after any order made by the Board of Trade under

sec. 41 or sec. 42 {supra), with the approval of the Board of Trade, require

such promoters to sell their undertaking, or so much of it as is within such

district, upon terms of paying the then value (exclusive of any allowance

for past or future profits, or any compensation for compulsory sale, or other

consideration whatsoever) of the tramway, and all lands, buildings, works,

materials, and plant of the promoters suitable for the purposes of such

undertaking, such value to be in case of difference determined by a referee

nominated by tlic Board of Trade on the application of eitlier party, and

the expenses of the reference to be borne and paid as the referee directs

(s. 43 : as to the basis of valuation, see Edinhunih Trarmcays Co. v. Lord

Provost ; London Tramways Co. v. L. G. C, [1894] App. Cas. 456, 480). The
local authority has power under this section, witliin six montlis after the

expiration of twenty -one years from tlic time when the promoters were

authorised to construct the tramway, to require the promoters to sell such

portions of their system of tramways as are within the district of such

autliority, though the tramways were constructed under powers of dilfercnt

dates, and as to some of them no riglit of purchase has risen {Xortlt Met.

Tramways Co. v. L. C. C, 1896, 60 J. P. 23).

Where a tramway in any district has been opened for traffic for a period

of six montliH, the promoters may, with tlie consent of the Board of Trade,

sell their undertaking to any persons, C()i[)orati(in, or company, or to tlio

local authority of such district; and when any such sale lias been made,

all tlie rights, powers, and obligations of the pr(»moters in respect to the

undertaking sold, arc vested in, and may b(> exercised by, and attach to the

purchasers, in like manner as if such tramway had hcen constrnded hy such

purchasers under powers conferred upon them by Provisional Order or

special Act (s. 44).

By-Laws.—Subject to the provisions of Die I'rovisional Order or special
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Act, the local authority of the district in which the tramway is laid down
may make regulations as to the rate of speed to be observed in travelling

upon the tramway ; the stopping of carriages using the tramway, and the

distances at which they shall be allowed to follow one after the other ; and
the traffic on the road in which the tramway is laid

;
and the promoters and

their lessees may make regulations for preventing the commission of any
nuisance in or upon any carriage, or in or against any premises belonging

to them, and for regulating the travelling in or upon any carriage belonging

to them. And for better enforcing the observance of such regulations, the

local authority and promoters respectively may make by-laws, and from time

to time alter or repeal such by-laws, and make new by-laws, provided that such

by-laws be not repugnant to the law. Notice of the making of any such by-

law must be duly advertised, in accordance with the regulations contained in

Part II. of Sched. C. to the Act ; and not less than two months before the

by-law comes into operation, a copy thereof must be sent to the Board of

Trade, and be delivered to the promoters if made by the local authority,

and to the local authority if made by the promoters ; and the Board of

Trade may disallow any such by-law at any time before the expiration of

the two months (s. 46). Any such by-law may impose reasonable penalties

for offences against the same, not exceeding 40s. for each offence, with or

witliout further penalties for continuing offences, not exceeding 10s. for

every day during which the offence continues (s. 47).

A by-law made by the promoters, requiring that every passenger shall

deliver up his ticket when required to do so, or pay the fare for the distance

travelled, and imposing a penalty for breach thereof, is a valid and reason-

able by-law ; and a passenger who refuses to show his ticket, or refuses to

deliver it up on the ground that his journey has not terminated, or who,

having lost or inadvertently destroyed his ticket, refuses to pay the fare for

the distance travelled, is liable to tlie penalty imposed by such by-law

{Heap V. Day, 1885, 34 W. E. 627 ; Hanks v. Bridgman, [1896] 1 Q. B. 253
;

Lo'we V. Volp, [1896] 1 Q. B. 256).

The local authority has the like power of making and enforcing rules

and regulations, and of granting licences with respect to all carriages using

the tramway, and to all drivers, conductors, and other persons having charge

of or using the same, and to the standings for the same, as it is for the time

being entitled to make, enforce, and grant in the case of hackney carriages

(s. 48). It is competent to the local authority to make and enforce a

by-law under this section, for regulating the number of passengers to be

carried, and the extent of accommodation to be afforded to them ; and the

assent of the promoters or their lessees is not necessary to the validity of

such by-law {Smith v. Butler, 1885, 16 Q. B. D. 349). A passenger who is

incommoded by an excessive number of passengers may prosecute a

conductor for breach of any such by-law, whether made by the local

authority or by the promoters {BadcocJc v. Sanl-cy, 1890, 54 J. P. 564).

Where the Provisional Order authorises the use of mechanical power,

it usually empowers the Board of Trade from time to time to make
by-laws for regulating the use thereof. As to the liability of the driver of

an engine on the tramway, for breach of a by-law enacting that no steam

shall be emitted from the engine, see Hartley v. Wilkinson, 1885, 49 J. P.

726.

Offences.—If any person wilfully obstructs any person acting under tlie

authority of the promoters in the lawful exercise of their powers in setting

out or making, repairing, or renewing the tramway, or defaces or destroys

any mark made for the purpose of setting out the line of the tramway, or
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damages or destroys any property of the promoters, their lessees or licensees
;

or, without lawful excuse, wilfully interferes with, removes, or alters any
part of the tramway or works connected therewith, or places or throws any
stones, dirt, or other material on any part of the tramway, or does or causes
to be done anything in such manner as to obstruct any carriage using the
tramway, or to endanger the lives of persons therein or thereon, he is

liable for every such offence (in addition to any proceedings by way of
indictment or otherwise to which he may be subject) to a penalty not
exceeding £5 (ss. 49, 50).

If any person travelling or having travelled on any tramway avoids or
attempts to avoid payment of his fare, or, having paid his fare for a certain

distance, wilfully proceeds beyond such distance, and avoids or attempts to

avoid payment of the additional fare, or wilfully neglects on arriving at

the point to which he has paid his fare to quit the carriage, he is liable

for every such offence to a penalty not exceeding 40s. (s. 51); and any
officer or servant of the promoters or their lessees may seize and detain
any person discovered either in or after committing or attempting to

commit any such offence, and wdiose name or residence is unknown, until

such person can conveniently be taken before a justice (s. 52). As to the

liability of the promoters or their lessees for an unjustifiable prosecution or

detention by their officers or servants of a passenger under these sections,

see Furlong v. South London Trcumcays Co., 1884, 48 J. P. 329; Charleston

v. London 2'ra)moai/s Co., 1888, 36 W. Pt. 367 ; pMijson v. South London
Tramways Co., [l^^'d] 2 Q. B. 304; Knigltt v. North Met. Trannvays Co.,

1898, 14 T. L. R 286.

'No person is entitled to carry or to require to be carried on any tram-
way any goods of a dangerous nature, and any person sending by a tram-
way any such goods without distinctly marking their nature on the

outside of the package, or otherwise giving notice in writing to the book-

keeper or other servant with whom they are left at the time of such
sending, is liable to a penalty not exceeding £20 for every such offence

(s. 53). There must be guilty knowledge on the part of the sender to

constitute an offence under this section {Hcarnc v. Carton, 1859, 2 El. & El.

G6).

If any person (except under a lease from or ])y agreement with the

promoters, or under licence from the Board of Trade, as provided l>.y the

Act) U5es a tramway or any part thereof with carriages having flange

wlieels or other wheels suitable only to run on the rail of such tramway, he

is liable for every such offence to a penalty not exceeding £20 (s. 54).

"Where an omnibus proprietor attached to his vehicle a lever with arms
having a snuiU revDlving roller whicli the driver might drop into the groove

of the rail at the side of each forewlieel when on tlie tramway, such rollers

operating wh(;ii down as a flange at the point of contact with tlic rails, but

when withdrawn by means of the lever, leaving the vehicle free to travel

over any part of the road, it was held that the use of such contrivance,

though it did not cause an obstruction to the tramway, was an offence under

the section (Cottam v. Guest, 1880, Q. P.. I ). 70).

Law Agent, vol. vii. p. 307.—15y A. S. dated llth July 1890, it

is enacted and ihtclarcd: "(I) The first examination in general knowledge

shall betaken before the commencement of a]»i)rcnticcship, and no ])crs(>n

shall be admitted as apprentice under indenture to a law agent until lie

ahall have passed the sai'l first examination, provided that any candidate

8. E.—VOL. XIII. 19



290 APPENDIX

who has already entered on his apprenticeship, or who may become an

apprentice before this Act comes into operation, may offer himself for such

examination within one year subsequent to the commencement of his

apprenticeship, and subject to all the conditions of Acts of Sederunt in

force at the date hereof. (2) The second examination in general knowledge

may be taken at any time after the candidate has passed the first examina-

tion. (3) A candidate who fails to pass the first or second examination

may again offer himself for examination, and shall be re-examined in all the

subjects, or such part thereof as the examiners may determine. It shall be

in the power of the examiners to fix a time before which a candidate who
has failed to pass any examination shall not present himself again for

examination. (4) No candidate shall be examined in law until he has

passed the second examination in general knowledge. (5) This Act shall

come into operation uj)on 1st January 1900, and thereupon all provisions

of the A. S. anent the admission of law agents of 18th ]\Iarch 1893, incon-

sistent herewith, shall be repealed, except as to anytliing that has been

done in pursuance thereof."
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Abandoning Child, i. 1.

Abandonment of Action, i. 1.

i. 2.

Abandonment (in Bankruptcy), i. 3.

Abandonment (in Marine Insurance), i. 4,

Abatement (Legacy), vii. 366, 367.

Abbey of Holyrood, i. 7; xi. 86,

Abbreviate of Adjudication, i. 8.

Abbreviate of Sequestration, i. 9.

Abduction, i. 9.

Aberdeen Act, v. 27 et seq.

Aberdeen, Advocates in, i. 150.

Abettor, i. 27.

Abeyance (Peerage), i. 10.

Abiding by (Deed alleged to forged), i. 10.

Abjuration, Oath of, i. 11.

Abortion, i. 11.

"Abroad," i. 11.

Absconding, i. 12.

Absence, Decrees in, i. 14, 15.

Absence, Trial in, i. 17.

Absence of Appellant, i. 18.

Absence, I'rocedure in, i. 75.

Absolute Disposition, i. 18.

Absolute Warrandice, xiii. 154.

Absolvitor, i. 25.

Abstracted Multures, i. 25.

Acceleration of Dividends, Sequestration, i. 25.

Acceleration of Trial, iii. 381.

Acceleration of Vesting, xiii. 72 ct scq., 97.

Acceptance (of Oder), ix. 89, 79, 80, 81.

Acceptance of Oflicc, by Trustee, xii. 350.

])y Executor, v. 141,^142.

Acceptance (I'.ill), ii. 76 et scq., 108 ct scq.

Acccptilatio, i. 26.

Acceptilation, i. 26.

Accepting Service, i. 26.

Access to Children, iv. 50, 51, 52.

Accessary; Accession (in Crime), i. 27.

Accessio, i. 27.
SB3
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Accession to Trust Deed, i. 28.

Accession (to Crown), iv. 6 ; xi. 371.

Accessorium sequitiir principale, i. 29, 27.

Accessory, 1. 29, 27.

Accessory Actions, i. 71.

Accessory Obligations, i. 29.

Accident, i. 30, 34; v. 251; xiii. 222.

Accident Insurance, i. 30 ; xiii. 222.

Accidents (Fatal) Inquiries, v. 251.

Accidents, Notice of Accidents Act, i. 34.

Accommodation Bill, i, 34.

Accomplice, i. 38, 27, 29.

Accountant, ii, 407.

Accountant in Bankruptcy, i. 30,

Accountant of Court, i. 39.

Accountant, Chartered, ii. 407.

Accounting, Action of, i. 42.

Account Duty, i. 43.

Accounts, i. 46.

Accretion, i. 46 ; vi. 340.

Accretion (Legacies), vii. 383, 384.

Accumulate Sum, i. 102.

-Accumulation, i. 50 ; xii. 248 ; vii. 394.

-Accumulation of Prisoners, i. 50.

Accusation, False, i. 50.

•^'Accused," ix. 108.

-Acids, Throwing, i. 50.

Acknowledgment, i. 51.

.Acknowledgment of Subscription, iv. 136.

-A coolo usque ad centrum, i. 52.

Acquiescence, viii. 372 ; x. 275.

Acquirenda, i. 53.

Acquittal, i. 53 ; xiii. 60 ; iii. 384.

Acre, xiii. 186.

Acres, Burgh, ii. 258.

.Act and A¥arrant, i. 53.

j^Qt of Adjournal, i. 54.

^Act of Assembly, i. 55.

Act of Bankruptcy, i. 56.

Act of God (Damnum fatale), iv. 85; viii. 400, 401.

Act of Grace, i. 57.

-.Act of Parliament, xii. 1, 9; ix. 127; iv. 218.

Act of Sederunt, i. 60.

Act of Warding, i. 61; iv. 228; vi. 256.

Actio (Soman Law), i. 62.

Actio contraria, 1. 64.

Actio directa, i. 64.

Actio personalis moritur cum persona, i. 65.

Actio quanti minoris, x. 123 ; xi. 31.

Actio redhibitoria, x. 230.

Actions, Classes of (Court of Session), i. 68.

Procedure in (Court of Session), i. 73.

(Sheriff Court), i. 81.

Actor; Alter, i. 85.
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Actor, or Art and Part, i. 85.

Actor sequitur forum rei, i. 8G.

Actus, i. 86.

Ademption of Legacy, vii. 385.

Ad factum priestandum

—

Decree, iv. 126.

Obligation, ix. 78.

Imprisonment on Decree, iv. 112.

Adherence (Conjugal), i. 87.

Adherence (to Queen's Enemies), i. 89.

Adhesive Stamps, xi. 390.

Adjacent Support, xii. 187.

Adjournal, Act of, i. 54.

Adjournment (Criminal Procedui'e), i. 89 ; iii. 392.

Adjournment (Court of Session), i. 90.

(Sheriff Court), i. 90.

Adjudication {Contra hccrcdUatnn Jacenfcvi), i. 91.

Adjudication for Debt, i. 92.

Adjudication in Implement, i. 109.

Adjudication in Security, i. 110.

Adjudication of Bankruptcy, i. 111.

Adjudication on Dcbita fundi, i. 112.

Adjudication on a Trust Bond, i. 112.

Adjudication on a Trust Disposition, i. 113,

Adjudication, Declaratory, i. 113.

Adjudication Stamps, xi. 398.

Adjunctio (Accessio), i. 113.

Adjustment (^Maritime Law), i. 113.

Adjustment of Becord, i. 77.

Ad medium fdum, i. 117.

Adminicles (of i'roof), i. 118.

Administration, Husband's Bight of, i. 118.

Administration, Letters of, i. 124.

Administrator-in-law, i. 118; iv. 27.

Admiral, Lord High, i. 125.

Admiralty, Scottish High Court of, i. 120.

Admissions and Confessions, i. 129.

Admonition, i. 133.

Ad omissa vel male appretia'a, i. 133.

Adoption (Boman Law), i. 134,

Adoption of Deeds, i. 134.

Adpromissor, i.
1.").">.

Adrogation, i. 130.

A<lscri]>ti gleba-, i. 130.

Adslipulatt^r, i. 137.

Adulteration (Fuod and Drugs), xi. 58.

(Fertilisers, etc.), v. 202.

Adultery, i. 137, 139; iv. 308; vii. 215.

Ailvances, Bower to make, xii. 83.

(from Capital), xii. 3G8.

(from Income), xii. 309.

Adventure (Joint), vii. 92.

Advertisement, i. 139.

Advertisement Duty, i. 139.
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Advertisements, Indecent, i. 140.

Advertising Stations, i. 140.

Ad vitam aut culpam, i. 140.

Advocate, i. 141.

Advocates in Aberdeen, i. 150.

Advocates' Clerks, i. 149.

Advocates-Depute, i. 149.

Advocate, Lord, viii. 156.

Advocatio ecclesise, i. 152.

Advocation to Court of Justiciary, i. 152.

to Court of Session, 1. 153.

uEdificatum solo cedit, i. 153.

^mulatio vicini, i. 154.

Affidavit, i. 155.

Affiliation, i. 157.

Affinity, i. 159.

Affinitas (Eoman Law), i. 158.

Affirmant! incumbit probatio, i. 160.
Affirmation, i. 161.

Affray, i. 162.

Affreightment, ii. 397, 125.

After Stamping, xi. 402.

Age, i. 162.

Agency, i. 163 ; x. 13.

Agent, Law, vii. 307.

Agent Disburser, vi. 241.

Agents for Poor, ix. 344.

Aggravation of Crime, i. 170.

Agnate, i. 172.

Agreement, i. 172.

Agricviltural Holdings (Scotland) Acts, i. 172.
Agricultural Leases, vii. 339.
Aid, Extent in, v, 182.

Air, Servitude of, xi. 286.

Pollution of, ix. 40.

Alba firma, i. 185; ii. 152; xii. 159.
Alias, i. 185.

Alibi, i. 186.

Alien, i. 186; viii. 395, 398.
Alienation, iv. 253, 333; v. 263, 27.

Alienations by Bankrupts, etc., ii. 7; vii. 5, 7

Alieni juris, i. 191.

Aliment, i. 192.

Alimentary Interest, i. 204,

Alioqui successurus, i. 206.
Alkali Works, i. 206.

Allegiance, i. 207.

Allegiance, Oath of, i. 207.

AUenarly, i. 207.

Allies, Fighting against King's, i. 208.
Allocation of Seats in Churches, xi. 126.
Allodial Property, i. 208.
Allonge, i. 208.

Allotment of Shares, vii. 120.



INDEX 297

Allotments, i. 209.

Alluvio, i. 210. .

Alter; Actor, i. 85.

Alteration of Succession (Entails), v. 36.

Alterations in Deeds, iv. 136.

Alternative Holding, v, 320.

Altius non tollendi, i. 210 ; ii. 233.

Alvei niutatio, i. 211.

Amand, i. 211.

Ambassador, i. 212; viii. 268,

Ambulatory Character of Wills, xii. 94.

Amendment (Parliamentary Proceedings), i. 215.

Amendment (Public Meetings, etc.), i. 214
Amendment of Complaint, iii. 391.

Amendment of Libel, i. 215.

Amendment of Eecord, i. 77, 83, 216, 219.

A mensa et thoro, i. 220; vii. 215.

Amicus curiae, i. 221.

A morte testatoris (Vesting), xiii. 72 c^ seq.

Ammunition, i. 221.

Amotio, i. 221.

Anatomy Acts, i. 222.

Ancestor, i. 222.

Anchoring, Eight to use Shore for, xi. 100.

Animals, Property in, i. 225.

Diseases, iii. 243.

Cruelty to, iv. 11 ; viii. 188 ; iii. 77.

Liability for Dangerous, i. 223 ; xiii.

Horses, vi. 230.

Sheep, xi. 304. Dogs, xiii. 244.

Ann ; Annat, i. 226.

Annexation, Patrimony of Crown, i. 228.

Church Lands, etc., i. 229.

Annualrent, i. 229.

Annualrent Eight, i. 230.

Annuities, i. 230.

Annuity of Teinds ; King's Annuity, i. 236.

Annus deliberandi, i. 237.

A non domino, i. 238.

A non habente potestatem, i. 238.

Answer, i. 2.")8.

Antenuptial Contract of IMarriage, viii. 275.

Antenuptial Debts of Married Woman, i. 238.

Antichresis, i. 242.

Anticipation of Payment, xiii. 101.

Antinomy, i. 242.

Apocha trium annorum, i. 242.

Apolcjgy, i. 24.'} ; iv. 145.

Apparent Heir, i. 243.

Appeal, i. 247 ct srq.

Appeal (Church Courts), iii. 14.

Appeal (De.in of Cuihl Court), iv. 96.

Appeal to Inner House (Eeclaiming), x. 210.

Appeal (Lands Valuation), vii. 300.
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Appeal (Kegistration as Electors), x. 274
Appeal to Quarter Sessions, i. 273.

Appeal to Sheriff from Sheriff- Substitute, i. 277.

Appeal from Sheriff of Chancery, i. 247.

Appeal to Circuit Court, i. 248.

Appeal to Court of Session from Sheriff Court, i. 258.

For Review, i. 259.

For Eemoval of Process, i. 262.

Appeal to High Court of Justiciary, i. 264.

Appeal to House of Lords, i. 266.

Appearance, Entering

—

Court of Session, i. 279, 75.

Sheriff Court, i. 280, 82.

Appointment of Trustees, xii. 349.

by Court, i. 283.

Appointment, Power of, i. 281 ; xii. 101.

Appointment to Confess or Deny, i. 283.

Apportionment; Apportionment Acts, i. 284.

Apportionment, Power of, xiii. 90.

Appraisement ; Appraiser, i. 285.

Appraisement Stamps, xi. 421.

Apprehension of Criminal, i. 285.

Apprehension on Civil Diligence, vi. 256 ; iii. 43.

Apprehension, Wrongful or Illegal, iii. 43; vi. 155.

Apprentice, i. 289.

Law Agent, vii. 308.

Appretiation (Appraisement), i. 285.

Apprising, i. 101.

Approbate and Eeprobate, iv. 386.

Approbatory and Improbatory Articles

—

Eeduction; Abiding by Deed, i. 10; x. 232.

Appropriated Stamps, xi. 398.

Appropriation, Dishonest, i. 292.

Appropriation of Payments, ix. 236.

Approximation (Cy-pres), iv. 61.

Apud acta, i. 292.

Aqueeductus, i. 292.

Aqufehustus, i. 292.

Aquilian Law, i. 293.

Arage, i. 294.

Arbiter, i. 294.

Eoman Law, i. 296.

Arbitration, i. 297.

under Workmen's Compensation Act, xiii. 224.

Arbitrarv Punishment, i. 296.

Aries, iv. 365 ; i. 323.

Armiger (Esquire), i. 305.

Armistice, i. 306.

Armorial Bearings, i. 306.

Ensigns, i. 306.

Coat, i. 306.

Arms, i. 306.

Coat of, i. 306.

Army, i. 308.
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Arrangement, Deed of, iv. 128.

Arrest (of Criminal), i. 285.

Arrest (on Civil Diligence), ii. 43 ; vi. 256.

Arrestment and Furthcoming, ii. 310.

Arrestment Jurisdidionis fnndanclce causd, i. 321.

Arrestment, Wrongful, iii. -44.

Arrhce; Arra; Arrabo, i. 323.

Arriage and Carriage, i. 323.

Arrogation ; Adrogation, i. 136.

Arson, i. 324; v. 348.

Art and Part, i. 85.

" Articled Clerk," i. 324.

Articles, Connnittee of, Lords of the, i. 324.

Articles of Association, vii. 110.

Articles of Eonp, i. 325.

Articles of War, i. 308.

Artillery and Eitle Eanges, i. 326.

Artizans' Dwellings, i. 327.

Ascendants, i. 327.

Asleep (Criminal Law), i. 327.

Asleep (Process), xiii. 144.

Assassination, i. 327.

Assault, i. 327.

Assault, Civil Liability for, i. 329.

Assembly (Church of Scotland), iii. 16.

Assembly (Unlawful), viii. 370.

Assessment, x. 187.

Assessor, County, i. 330.

Assessor of Eailways and Canals, i. 331.

Assessor (to a Judge), i. 332.

Assets, i. 333.

Assignation, i. 333.

Assignation of Eents, i. 339.

Assignation of Writs, i. 339.

Assignatus utitur jure auctoris, i. 340.

Assisting Prisoner to Escape, i. 341 ; x. 31.

Assize, i. 341.

Assoilzie, i. 341.

Assumed Trustees, i. 341, 342.

Assumi)tion of 'J'hirds, i. 341.

Assumption of Trustees, i. 342.

Assurance. See Insurance.

As.sythmcnt, i. 343.

Astriction, i. 344; xii. 249.

A.sylums, viii. 171.

Atheism, i. 344, 161.

Attainder, i. 345; xii. 307.

Attempt to Commit Crime, i. 345.

Attemitt to Murder, i. .'546.

Attendance (School), iv. 377.

Attestation, iv. 135.

Attestor, i. 347.

Attorney, i. 348.

Power or Warrant of, ix. 373.
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Auction or Eoup, i. 349.

Auctioneer, i. 352.

Auctor in rem suam, i. 352.

Audit, xii. 222.

Auditor of Court of Session, i. 353.

Augmentation, i. 355.

Authentification of Deeds, iv. 129.

Author (Conveyancing), i. 361.

Author (Copyright), iii. 290.

Authority, Local (Public Health), x. 91.

Auxiliary Forces, viii. 334 ; xiii. 137, 228.

Avail of Marriage, xii. 158.

Aval, i. 362.

Average, i. 362.

Averment, i. 367.

Aversio; Aversione ; Per aversionem, i. 367.

A vinculo; A vinculo matrimonii, i. 367.

Avizandum, i. 367.

Avulsio, i. 368.

Award, i. 368, 301.

"B" Contributory; "B" List, vii. 161, 162.

Back Bond, i. 368.

Back Letter, i. 368.

Back Tack (Wadset), xiii. 142.

Backing a Warrant, i. 369; xiii. 159.

Bail, i. 371.

Bail (Civil Actions), ii. 349.

Bailiary, Letter of, i. 376.

Bailies of Koyal Burghs, ii. 263.

Bailiffs (Salmon), vi. 19.

Bairns, i. 377.

Bairns' Part of Gear, viii. 271.

Ballasting (Sand for), xi. 100.

Ballot; Secret Voting, i. 378.

Balloting Jury, vii. 232, 234 ; iii. 383.

Banishment, i. 379.

Bank; Banker, i. 379.

Bank Agent, i. 387.

Bank Notes, i. 389.

Banker's Books Evidence Act, 1879, i. 390.

Banker's Lien, i. 391.

Bankruptcy, ii. 1.

Bankruptcy, Fraudulent, vi. 65.

Bankrupt Pursuer, ii. 352.

Defender, ii. 353.

Banneret, ii. 22.

Bannock (in Thirlage), ii. 22; xii. 255.

Banns and Eegistrar's Certificates, ii. 22.

Banrente ; Baronent, ii. 26.

Bar. See Advocate.

Bar, Personal, ii. 27.
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Bar of Trial, Plea in, ii. 31. — of Sentence, xi. 164.

Bargain, ii. 32.

Baron, ii. 32.

Baronet, ii. 33.

Barons of Exchequer, ii. 33.

Barony, xiii. 237.

Barony, Burgh of, ii. 2G5.

Barony, Mill of, ii. 34.

Barratry, ii. 34.

Barrier Act, i. 55.

Barter, ii. 35.

Excainbion, v. 116.

Base Coin, iii. 84.

Base and Koyal Mines, viii. 339.

Base Plights, ii. 36.

Bastard, ii. 39.

Bastardy, Declarator of, vii. 302.

Bastardy, Gift of, vi. 122.

Baths, ii. 41.

Baton, ii. 42.

Battery pendente lite, ii. 42.

Beadle, viii. 355.

Bearer Bonds, ii. 43.

Negotiability, ii. 44.

Beating Judges, ii. 45.

Bees, ii. 45.

Before Answer, ii. 45.

Pielevancy, ii. 46.

Competency, ii. 47.

Beggars, xiii. 57.

Behaviour as Heir, ix. 187.

Benefice, ii. 48.

Beneficiary, ii. 50.

Beneficiary Interest; Beneficiary Estate, ii. 51.

Beneficium cedcndaruni actionum

—

Ilonian Law, ii. 51.

Scots Law, ii. 52.

Beneficium competentiie

—

Bankruptcy, ii. 54.

liomaii Law, ii. 55.

Beneficium divisionis

—

Eoman Law, ii. 56.

Scots Law, ii. 57.

Beneficium invcntarii, ii. 58.

Beneficium ordinis, excursionis, discussionis

—

Poman Law, ii. 59.

Scots I^w, iv. 246.

Bequest (Legacy), vii. 366.

Bcrtheiiscck, ii. 247.

Best Evidence, ii. 59.

Bestiality, ii. 63.

Betting, vi. 106.
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Bigamy, ii. 64.

Bill; Bill for Signet Letters, ii. 66.

Bill; Bill of Exchange, ii. 75 et seq.

Table of Contents, ii. 76.

Eorms, ii. 77-80.

Stamps, ii. 114.

Prescription of, ii. 115.

Kanking on, in Bankruptcy, ii. 122.

Bill, Accommodation, i. 35 ; ii. 123.

Bill (Parliamentary)

—

Public, ix. 127; iii. 141.

Private, x. 32.

Provisional Order, x. 83.

Bills, Single, xi. 341.

Bill of Advocation, i. 152, 153.

Bill of Exceptions in Jury Trials, ii. 72.

Bill of Health (Prisoner); Sick Bill, ii. 124.

Bill of Health (Shipping), ii. 125.

Bill of Lading, ii. 125—
As Contract of Carriage, 125.

As Document of Title, 129.

As Security-Writ, 130.

Bill of Sale, ii. 133.

Bill of Sale of Ship, ii. 134.

Bill of Suspension, xii. 206.

Bill Chamber (as Separate Court), ii. 69—
As Vacation Court, ii. 70.

Billeting, ii. 136.

Birds, Protection of Wild, ii. 139.

Birth (Eegistration), x. 258.

Birth of Children as affecting a Gift, iii. 171.

Birth-brief; Borebrieve, ii. 140.

Bishops Teinds, ii. 140.

Black Acts, ii. 140.

Black Main, ii. 141.

Black Kod, ii. 141.

Blanch Holding; Blench Holding, ii. 152.

Blank Bill, ii. 142.

Blank Bonds, ii. 143.

Blank Days, ii. 145.

Blank Deeds, ii. 145.

Blank Transfers, ii. 146.

Blasphemy, ii. 151. .

Blazon, ii. 151.

Bleaching, ii. 151

—

Bleacher's Lien, ii. 152.

Blench; Blanch, ii. 152.

Blanks in Writs (Wills), xiii. 198.

Blind Persons, ii. 153; iv. 138.

Blockade, ii. 153.

Bloodwit, ii. 156.

Board, District Fishery, vi. 18.

Board of Lunacy, viii. 169.
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Board of Supervision, ii. 157; viii. 132.

Board of Trade, xii. 285.

Board, Fishery, vi. 4.

Board, Parochial, ix. 138.

Board School, iv. 371 ct scq.
;
(Elections), xi. 93 ; iv. 371.

Body, Dead, iv. 90.

Bona fide Possessio (Eoman Law), ii. 157.

(Scots Law), ii. 159.

Bond fide Traveller, viii. 62, 69 ; ii. 164.

Bona fides, ii. 158

—

Possession, ii. 159.

Payment, ii. 161.

As to Status, ii. 161.

Fiduciary Pielations, ii. 163.

Contracts Generally, ii. 164.

Bonoe fidei actiones, ii. 165.

Bona vacantia (Pioman Law), ii. 166.

(Scots Law), ibid.

Bond, ii. 167.

Cautionary, ii. 324; 349 et seq.

Annuity, i. 231.

and Disposition in Security, ii. 174,

Cash Credit in Bank, ii. 183.

Bond and Disposition in Security, ii. 174.

Bond for Cash Credit in a Bank, ii. 183.

Bond of Bottomry, ii. 198.

Bond of Corroboration, ii. 184.

Bond of Presentation, ii. 186.

Bond of Eespondentia, x. 322.

Bonding of Goods, xiii. 152.

Bones, Fracture of, i. 328.

Bonorum possessio, ii. 187.

Bonus, ii. 188.

liook (Copyright), iii. 292.

Books (in Evidence), ii. 190.

Books of Adjournal, ii. 192.

Books of Council and Session, ii. 192.

Books of Sederunt, ii. 193.

Booking of a Prisoner for Debt, ii. 193.

Booking Tenure in Paisley, ii. 194.

Border Warrant, ii. 196.

Borrowing, viii. 126; viii. 391; iii. 123.

Risk, X. 34M.

Trustees' Powers, xii. 364, 367 et seq.

Borrowing Process, ii. 196.

(Caption), ii. 294.

Bottomrv, ii. 197.

Bought and Sold Note, ii. 202.

Bounding Charter, ii. 203.

Bowing ; Bowing of Cows, ii. 206.

Box-Days, ii. 207.

Boxing (Lodging Papers), ii. 207.

Breach of Arrestment, i. 317.
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Breach of Contract, iii. 267.

(Damages), iv. 64,

Breach of Interdict, ii. 208.

Breach of the Peace, ii. 209.

Breach of Promise of Marriage, ii. 211.

Breach of Trust and Embezzlement, ii. 214.

Breaking Bulk, ii. 215.

Breaking Enclosures, ii. 216.

Breaking of Prison, x. 31.

Brevi manu traditio, ii. 217.

Brewing, ii. 217.

Bribery, ii. 218—
Judges, ii. 218.

Other Officials, ii. 219.

Voters, iii. 323.

Bridges, x. 366.

Brieve, ii. 220—
Service, ii. 220.

Tutory, ii. 221.

Idiotry, Furiosity, ii. 221.

Terce, ii. 223; vii. 273.

Division, ii. 224.

Brocage, ii. 224.

Brocard, ii. 225.

Broker, ii. 226.

Brothel, iii. 378; (A Nuisance), ix. 43.

Bubble Act, ii. 233.

Building Kestrictions, ii. 233.

Building Leases, vii. 349.

Building Societies, ii. 237.

Buildings, Additions to, under Lease, vii. 345.

Bull (Papal), ii. 238.

Bullion, ii. 239.

Burdens, ii. 239.

Burdens (Public), x. 90.

Burdenseck; Burdensack, ii. 247.

Burgage, ii. 247.

Burgess, ii. 257.

Burgess or Burgh Acres, ii. 258.

Burgh, Parliamentary, ii. 258.

Burgh Police, ii. 259.

Burgh, Koyal, ii. 262.

Burgh Elections, viii. 385.

Burghs of Barony and Eegality, ii. 265.

Burial, ii. 265 ; iv. 90 ; ii. 267.

(Funeral Expenses), vi. 98.

Bursary, ii. 266.

Burying Place, ii. 267.

Buying of Pleas, ii. 273; ix. 104.

Bye-Law, ii. 273.

County Council, iii. 362.

Public Health, x. 114.

Eoad Authorities, x. 372.
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Cabs, vi. 157.

Calendar, ii. 276.

Call (Companies), ii. 276 ; vii. 123.

Calling List; Calling Summons, ii. 278.

Calumny, Oath of, ii. 280.

Camera, ii. 280; iv. 374.

Canals, ii. 280; (Court), x. 163; (Valuation), ii. 282.

Cancellation, ii. 283.

Candidate, iii. 321 ; iii. 342.

Parliamentary, ix. 132 ; ii. 284.

Municipal, viii. 386.

County Council, iii. 364.

Parish Council, ix. 122.

School Board, xi. 93.

Candidate, Slander of Parliamentary, ii. 284
Canon Law, ii. 285.

Capacity (Age), i. 162; x. 119; viii. 356; (Sanity), vii. 3, 4; (Marriage),
viii. 294; (Alien, etc.), i. 188-190; iv. 196.

Capita, Succession Per, ii. 288.

Capital and Income, ii. 289.

Capital Punishment, ii. 291.

Capitis diminutio, ii. 293.

Caption, iv. 229.

Caption Process, ii. 294.

Captive, x. 32.

Capture of Wild Animals, i. 225.

Capture, ii. 126 ; x. 51.

Card-sharping, ii. 295.

Care. See Culpa.

Cargo, ii. 125 ; x. 322 ; i. 362 ; viii. 214.

Carrier, ii. 296—
Goods, ii. 296.

Passenger's Luggage, ii. 303.

Animals, ii. 303.

Persons, ii. 304.

Cartel, ii. 305.

Cartel Ship, ii. 306.

Case, ii. 306.

Case, Special, xi. 374.

Case Stated, xiii. 224.

Casual Homicide, ii. 307.

Casualties of Superiority, xii. 167.

Casus amissionis, ii. 308.

Catholic and Secondary Creditors, ii. 309.

Cattle—Injuries by and to, i. 223.

Carriage, ii. 303.

Stealing, ii. 311.

Cattlc-stcaling, ii. 311.

Cau.sa proxinia, non remota spcctatur, ii. 311.

Cautio, ii. 311.

Cautionary Obligations; Cautionry, ii. 313.

Cautionary Obligations, Septennial Limitation? of, ii. 316.

a. E.—VOL. XIII. 20
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Caution, Judicial, ii. 34:9—

•

Suspension, ibid.

Juratory, 350.

Judicio sisti, 351.

Judicatum solvi, 351.

Bail, i. 371.

Usufructuaria, 351.

Caveat, ii. 354.

Caveat emptor, ii. 355.

Cemetery, ii. 265.

Certificate of Judgment (Sheriff Court), ii. 355.

Certificate of Eegistry of Ship, ii. 355.

Certification, ii. 356

—

Sheriff Court, ii. 357.

Certified Copy Interlocutor, ii. 357.

Cess, vii. 279.

Cessio bonorum, ii. 357.

Eomau Law, ii. 376.

Cestui qiic Trust (Beneficiary), ii. 50.

Chairman, Public Meetings, viii. 323, 324
Chairman, County Council, ii. 377.

Chalder, ii. 377.

Chalking of Door, ii. 378.

Challenge, ii. 378.

Challenge of Jurors, ii. 379.

Chamberlain of Scotland, ii. 381.

Chamberlain (The Lord) of the Household, ii. 381.

Chamberlain (The Lord Great) of England, ii. 382.

Champarty or Champerty, ii. 382.

Champert, ii. 382.

Chancellor, ii. 382.

Chancellor of Jury, ii. 384.

Chancery, Director of, ii. 384.

Chancery, Sheriff of, ii. 385.

Character of Panel, ii. 386.

Character of Parties in Civil Action, ii. 388.

Character to Servant, ii. 388.

Charge, ii. 389.

on Letters of Horning, vi. 228.

Charge against Superiors, iii. 186.

Charge to Jury, ii. 393.

Charge d'Affaires, ii. 393.

Charitable Bequests, vii. 379; iv. 61; ii. 393.

Charitable Trusts, ii. 393.

Charter, ii. 396 ; v. 263.

Charter from Crown, iv. 7.

Charter-Party, ii. 397.

Chartered Accountant, ii. 407.

Chaude Melle, ii. 409.

Cheating at Cards, ii. 295.

Cheques, ii. 410.

Chief Constable, iii. 1.

Burgh, ibid.

County, iii. 2.
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Child; Children, ix. 110; x. 70.

Legitimacy, ii. 39 ; i. 157.

Custody, iy. 50 et seq.

Access to, iv. 55.

Pupillarity, x. 119; xiii. 1.

Minority, viii. 356 ; iv. 27.

Xonage, i. 162 ; iii. 374.

Succession, viii. 27; xii. 78; iii. 171.

Witness, i. 162,

Negligence, iii. 270.

Crime, iii. 374; x. 175; iii. 377.

Cruelty to, iv. 16.

Child, Abandoning, i. 1.

Child-murder, iii. 4.

Child-stealing, ix. 272.

Child-stripping, iii. 5.

Chiltern Hundreds, iii. 5.

Chimney Sweepers, iii. 6.

Chirographum apud debitorem repertum, etc., iii. 7.

Chirographum non extans, etc., iii. 7.

Choosing Curators, iii. 8 ; iv. 30.

Christmas Day, vi. 221.

Christmas Eecess, iii. 9.

Church, iii. 10; vii. 275.

Church Courts, iii. 11.

Church Lands, ii. 48.

Church Seats, vii. 276.

Churchyard, ii. 267.

Circuit Courts, iii. 19.

Appeal to, i. 248.

Circuit Small Debt Court, iii. 21.

Circular Notes, iii. 21.

Circumduction of the Term, iii. 22.

Circumstantial Evidence, v. 113.

Circumvention (Facility and), iii. 22.

Citation, i. 74 ; iii. 25.

Personal, ibid.

At Dwelling Place, ihid.

Keyhole, iii. 26.

By liegistercd Letter, iii. 26.

Edictal, iii. 27.

Citation of Jurors, iii. 31.

Citation of Witnesses, iii. 30.

Citation to Interrupt I'rescription, iii. 31.

Citation on Summons, iii. 37.

Civil and Criminal Actions, i. 68.

Civil Imprisonment, vi. 256.

Civil Incajiacity, vii. 3.

Civil Law, iii. 39.

Civil Li.st, iii. 39.

Civil Proccs.s, Abuse of, iii. 40.

Claim, iii. 46.

Clare constat, Writs and Precepts of, iii. 46.

Clay, iii. 51.
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Clandestine Marriage, viii. 257.

Class, Legacy to, vii. 380 et seq.; xii. 124; xiii. 97.

Clergyman, viii. 353 ; and see Minister.

Clerical Error (Judicial Proceedings), iii. 52.

Deeds, iv. 136.

Eepetition, etc., v. 95.

Clerk, Commissary, iii. 104.

Clerk, County, iii. 352.

Clerk of the Crown, iii. 52.

Clerk of Justiciary, iii. 53.

Clerk of the Peace, iii. 57.

Clerk of Session, iii. 58.

Principal, 58.

Depute, 59.

Assistant, 60

Clerk, Sheriff, xiii. 276.

Clerk of Teinds, iii. 60.

Clerk, Town, xii. 281.

Clerks of Advocates, i. 149.

Clerks to the Signet, xiii. 226.

Close Time, iii. 62.

Winged Game, iii. 62.

AVild Birds, ii. 139.

Hares, iii. 63.

Ground Game, Moorlands, iii. 63.

Ground Game, vi. 146.

Salmon, iii. 63 ; vi. 15.

Oysters, Lobsters, iii. 64.

Closed Doors, iv. 374.

Closing of Eecord, i. 77.

Clubs, iii. 64.

Licensing Laws, iii. 67.

Coal Mines Eegulation Acts, 1887-1896, iii. 67.

Cock-fighting, iii. 77 ; iv. 13.

Co-defender, iii. 78; i. 138, 139.

Expenses, v. 164.

Co-delinquents, iii. 78.

Ptelief, iii. 79.

Codex (Eoman Law), iii. 79.

Codicil, xiii. 201 ; iii. 80.

Codicilii, iii. 80.

Codification, iii. 80.

Co-directors, Fraud of, vii. 135.

Cognate, iii. 83.

Cognition of Insane, iii. 83.

Cognition and Sale, iii. 83.

Cognition and Sasine, ii. 254.

Cognitionis causa, iii. 238.

Co-habitation (Constituting Marriage), viii. 265.

Divorce for Desertion, iv. 207, 309.

Condonation, iii. 179.

Coin, viii. 372.

Coining, iii. 84.

Coining, iii. 84.
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Collaborateur, v. 256 ; v, 22.

Collateral Security, iii. 86.

Bankruptcy, iii. 87.

Bills, etc., iii. 87.

Collateral Succession, xii. 46, 377 ; iv. 165 ; iii. 88.

Heritage, iii. 88.

Moveables, iii. 89 ; xii. 77.

Collaterals, xii. 46, 77; iv. 165; iii. 88.

Collatio bonorum (Roman Law), iii. 89.

Collation, iii. 89.

Inter hceredes, iii. 90.

Inter liberos, iii. 92 ; xii. 80.

College of Justice, iii. 93.

Colliers and Salters, i. 136.

Collision between Ships, iii. 94.

of Ships with Harbours, etc., iii. 99.

Collusion (in Divorce), iii. 100.

Colonial Copyright, iii. 311.

Colonial Stocks (Trust Investment), xii. 372.

Combination (of Workmen), xii. 296.

Conspiracy, iii. 228.

Comity; Comitas ; International, iii. 102.

Commissary Clerk, iii. 104.

Commissary Court, iii. 103.

Commission, i. 163; ii. 231; xii. 18; x. 13; (Factory and), v. 210.

Comndssion in Army, iii. 105.

First Commission vacates Seat in House of Commons, ihid.

Commission, Crofters', iii. 399.

Commission, Proof by, iii. 105.

Commission, Secret, vii. 112.

Commissioner of Police, iii. 115.

Commissioner to General Asscnd,)ly, iii. 116.

Commissioners in Sequestration, iii. 117.

Commissioners of Justiciary, vii. 270.

Commissioners of Supply, iii. 119.

Commissioners of Teinds, xii. 227.

Commitment for Trial, iii. 380; iv. 117.

Commixtion, iii. 122.

Commodate, iii. 123.

Common Agent, iii. 124.

Teind Process, iii. 124.

Common Calamity, Death in, xii. 205.

Common Di-btor, i. 310.

ComnKju Employment, v. 22; iii. 271.

Common Giible, iii. 125.

Common Good, iii. 127.

Common Interest, iii. 132.

Common Law, iii. 134.

Common Lfjdging-houses, iii. 135.

Common I'assage, iii. 133,

Common Pasturage, iii. l.">6.

Common Proj»erty, iii. 137.

Itomaii Law, iii. 139.

Common Stains, iii. 133.
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Commons, House of, iii. 140
Commonty, iii. 142.

Communi dividundo actio., iii. 143.

Communio bonorum, iii. 143.

Communis Error, iii. 144.

Company, vii. 97. (Table of Contents prefixed.)

Company, Chartered, vii. 98.

Company, Common Law, vii. 98.

Company, Joint Stock, vii. 97.

Company—not for gain, vii. 102.

Company, Private, vii. 118.

Company, Foreign, vii. 102.

Company, Unlimited, vii. 102 et scq.

Comparatio literarum, iii. 144.

Compearance, iii. 145 ; i. 279, 280.

Compensatio injuriarum, iii. 145.

Compensation (Set-off), iii. 145.

Compensation to Workmen for Injuries, xiii. 222.

Compensation for Improvements (Tenant), vii. 342; i. 173.

Compensation for Lands taken under Statutory Authority, vii. 288
ct scq.

Compensation for Animals Slaughtered by Authority, iii. 245.

Competent and Omitted, iii. 156.

Competition amongst Adjudgers, i. 103.

Competition (Multiplepoinding), iii. 157; viii. 380, 381.

Competition (Sequestration), iii. 156 ; xi. 198, 220.

Cessio, ii. 364, 370.

Competition (Eanking and Sale), iii. 156 ; x. 173.

Complaint, Summary, iii. 157; iii. 388.

Complaint, Petition and, ix. 262.

Completion of Title, vi. 324 ; iii. 186 ; xi. 263.

Composition Contract, iii. 159.

Composition to a Superior, xii. 169.

Composition, Literary or Artistic, iii. 290.

Compound Interest, vii. 38.

Comprising; Apprising, i. 92, 93.

Compromise, Power to, iii. 162; i. 145.

Compulsion, iii. 162.

Compulsory Pilotage, iii. 96.

Compulsory Powers, vii. 282.

Computation of Time, xii. 261.

Concealing Crimes, iii. 163.

Concealment of Pregnancy, iii. 164.

Concealment of Facts, vi. 55, 58 ; viii. 369.

Concourse of Actions, iii. 165.

Conciliation Act, 1896, viii. 309.

Concourse of Public Prosecutor (Procurator- Fiscal), iii. 105.

(Lord Advocate), iii. 167.

Concursus debiti et crediti, iii. 168 ; iii. 145 ; x. 330.

Condescendence, iii. 168; i. 74, 82; iii. 46; viii. 380. Ecs n^ritcr, x. 313.

Condictio causa data causa non secuta, iii. 109.

Condictio indebiti, iii. 170 ; x. 303 ; v. 94.

Conditio si sine liberis, iii. 171 ; xii. 107.
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Condition, iii. 170; iii. 175; vii. 391; ix. 91, etc.

Suspensive and Eesolutive, iii. 176.

Impossible, iii. 177.

Potestative or Casual, iii. 178.

Conditions in Feudal Grants, iii. 175.

Conditional Institute, vii. 22;^xii. Ill; vii. 382.

Conditional Obligations, iii. 176.

Conditions in Legacies, vii. 391.

Condonation of Adultery, iii. 179.

of Cruelty, vii. 217.

Confarreatio, iii. 182.

Confession, Admission and, i. 129.

Confident Person, Conjunct or, iii. 204.

Confidential Communications, iii. 183.

Confirmation by Superior, iii. 186.

in Burgage, ii. 253.

Confirmation and Eesignation, iii. 189.

Confirmation of Executors, iii. 191.

Confirmation, Eik to, iv. 383; i. 133.

Confiscation, iii. 198.

Conflict of Laws, vii. 43.

Confusio (Extinction of Obligations), iii. 199,

Confusio; Confusion (Accession), iii. 202.

Conjoining of Actions, iii. 202 ; 257.

Court of Session, iii. 202.

Sheriif Court, iii. 203.

Conjugal Plights (Scotland) Amendment Act, 1851, iii. 203]

Conjunct or Confident Person, iii. 204; vii. 12, 13 d scq.

Conjunct Plights, iii. 205; xii. 70; viii. 118.

Conjunctly and Severally, iii. 209.

Connivance ; Lenocinium, viii. 34.

Conquest, iii. 210; xii. 48.

Consanguinean, iii. 213; vi. 158; xiii. 55; xii. 46, 77 ;
iv. 165; in. 88.

Consanguinity and Affinity as Bar to Marriage, viii. 248.

Consanguinity (in Incest), vi. 260.

Consensus non concubitus facit matrimonium, viii. 259 ct seq.

Consent (Essential to Contract), iii. 213, 226 ; vi. 60.

Capacity to Consent, iii. 213.

Consent (Charge of liapc), x. 175.

Af'e of, under Criminal Law Amendment Act, iii. 377.

Consenter, iii. 215.

Consequentiiil Damage?;, iv. 66 ct scq.

Consideration, iii. 217, 266.

Illegal and Immoral, vi. 253.

Con.signation, iii. 217.

Consignment, iii. 218.

Consistorial Aftions, iii. 219; iv. 307; vii. 215; i. 7L
Consist<jrial Court, iii. 103.

Consolidation (Feudal Law), iii. 221.

By Kcsignation, ihiiL

By Prescription, 221.

By Minute, 225.

Conspiracy, iii. 228.
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Constable, iii. 228.

County, iii. 233.

Pensions and Gratuities, iii. 235.
Burgh, iii. 235, 237.

Special, iii. 235, 237.
Chief, iii. 1, 2.

Constable of Scotland (The High), iii. 237.
Constitution (Koman Law), iii. 238.
Constitution, Decree of, iii. 238.
Constitutional Law, iii. 239.

Constructive Delivery (Goods), iv. 184.

Deeds, iv. 177.

Constructive Possession, ix. 357.

Constructive Trusts, xii. 338.

Consuetudinary Law, iii. 240 ; xiii, 46.

Consul, iii. 240.

Consular Courts, iii. 242.

Consultation of Judges, iii. 242.

•Contagious Diseases Acts, 1866 to 1869, iii. 243.
Contagious Diseases (Animals), iii. 243.

Contempt of Court, iii. 251.

Contexture (Accession), iii. 256.

Contingency of a Process, iii. 257.

Contingent Debts in Bankruptcy, iii. 258.

Continuation of the Diet (Civil), iii. 261.

Criminal, i. 89.

Continuous Voyages, iii. 261.

Contra bonos mores (Contracts), vi. 253.

Legacies, vii. 392.

Contra non valentem agere non currit prsescriptio, ix. 406,
Contraband (Smuggling), xi. 363.

Contraband of War, iii. 262.

Contract, iii. 264; ix. 78; ix. 89.

Capacity, iii. 266.

Breach, ix. 84.

Damages, iv. 73.

Illegal, vi. 253.

"Contract, Marriage, viii. 270.

Contract Note, xii. 21.

Contribution (Cautioners), ii. 336.

Co-delinquents, iii. 78.

Contribution (Marine Insurance, etc.), i. 114; 363.

Contributory (Company Law), iii. 267 ; vii. 161, 162.

Contributory Negligence, iii. 268.

Contumacy, iii. 271.

Convention of Burghs, iii. 272.

Convention of Estates, iii. 274.

Conventional Obligations, iii. 274
Conversion, xii. 42; vi. 181.

Convict, iii. 274.

Licence, ibid. 275.

Conviction, iii. 279.

Convictions, Previous, iii. 279.

Conviction, Summary, iii. 281.
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€onvoy (iu Insurance), viii. 231.
€o-obligant, iii. 286; iii. 209.

Discharge of, Damages, iv. 70.
Copies and Extracts, iii. 288.
•Copyright, iii. 290.

Unpublislied Works, ibid. 291.
Published Works, ibid. 292.
Books, 292.

Lectures, 300.

Dramas, 301.

Music, 305.

Fine Arts, 306.

Sculpture, 310.

Colonial, 311.

International, 312.
'Corn, iii. 314.

Corporation, vi. 310.

Corporation Duty, iii. 314.
Corporeal and Incorporeal, iii. 317.
Corpse, iv. 90; i. 222.
Corpus delicti, iii. 318.
Corpus juris, iii. 320.
Correi clebendi, iii. 320; 286; 209.
Corroboration, Bond of, ii. 184.
Corrupt and Illegal Practices at Elections, iii. 321
Corruption—Bribery of Officials, ii. 218.

Bribery of Electors, iii. 323.
Ground of Appeal, etc., i. 256.
Corruption of Blood, i. 345.

Council, Privy, x. 47.

Council and Session, iii. 344.

Books of, ii. 192 ; x. 246.
Council of Burgh, iii. 344.
Counsel (Mandate), i. 145.

Liability for Incorrect Advice, i. 146.
Fees, i. 146.

Privilege, i. 147.

Confidentiality, ibid.

Wliere necessary, ibid.

For Poor, ix. 344.
Count and Pieckoning, i. 42.

County Council, iii. 346.
Procedure at Elections, iii. 364.

Court of Chivalry, iii. 369.
Court of Justiciary, vii. 270.
Court-Martiul, iii. 369.
Court of Session, xi. 289.

Court of I'cinds, xii. 227.

Courtesy, iii. 370; xii. 50.

Credit (Poj/resentutiona a8 to), vi. 54.

Credit, Cash, viii. 36.

Creditors, Catliolic and Secondary, ii. 309.
Creditors, Meetings of (Sequestration), xi. 190, 215.
Creditors, Trust Deed for, xii. 397.
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Credulity, Oath of Verity and, ix. 58.

Crew, iii. 372.

Crime, iii. 372.

Crimen falsi, iii. 375.

Crimen repetundarum, iii. 376.

Criminal Conversation, iii. 376.

Criminal Evidence Act, 1898, xiii. 210.

Criminal Law Amendment Act, 1885, iii. 375.

Criminal Letters, iii. 378.

Criminal Prosecution

—

Solemn, iii. 380.

Summary, iii. 385.

Criminal Procedure (Scotland) Act, 1887, iii. 380 d scq.

Criminal Responsibility, vii. 4; i. 163; iii. 374; iii. 375; vii. 229.
Croft; Crofters' Holdings (Scotland)2Acts, iii. 393.

Crop, iv. 1. Cropping, iv. 2.

Crossed Cheques, ii. 415.

Cross-examination, iv, 3.

Crown, xi. 371 ; iv. 5.

Title to, iv. 5.

Accession, iv. 6.

Coronation, iv. 6.

Prerogatives, xi. 372.

Eevenues, xi. 373,

Crown Agent, iv. 7.

Crown Charters, iv. 7.

Crown Counsel, viii. 156 ; xi. 371 ; i. 149,

Crown Debts, iv. 8.

Crown Lands, iv. 10.

Crown, Pleas of the, iv. 11,

Cruelty (Conjugal), vii, 216.

Cruelty to Animals, iv. 11; iii. 77.

Cruelty to Children, iv. 16; x. 76.

Cruives and Zaires, iv. 19; vi. 13.

Culpa, iv. 21; ix. 1; iii. 268; iv. 85; x. 288.
Trustee, xii. 382.

Curator, iv. 34,

Tutor, xiii. 17,

Depositary, iv. 200.

Culpa tenet suos auctores, iv. 21.

Culpable Homicide, iv. 23.

Cum decimis inclusis, iv. 26; xii. 228, 232,
Cumulative Jurisdiction, vii. 231,

Cumulative Legacy, vii. 394.

Cumulative Losses (Marine Insurance), viii. 238.
Curator (to Minor), iv. 27; vii. 197; viii. 358.

Father, iv. 27.

Testamentary, iv. 29.

Chosen by Minor, iv. 30 ; iii. 8.

Appointed by Court, iv. 32.

Powers and Duties, iv. 32,

Termination of Office, iv. 38.

Pro-Curator, iv. 43.

Ad litem, iv. 44.
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Curator bonis (to lucapax), vii. 199.

Ad litem, iv. 45.

Curator ad litem, iv. 44, 45.

Curators, Choosing, iii. 8.

Current Deposit Account ; Cash Account, iv. 47.

Currente termino, iv. 48 ; vi. 243.

Cursing and Swearing, iv. 48.

Cursing (of God), ii. 151.

Cursing of Parents, iv. 48.

Cursing, Letters of, iv. 49.

Curtilage, iv. 49.

Custody of Children, iv. 50.

Legitimate, Hid.

Separation or Divorce, iv. 53.

Illegitimate, iv. 54.

Access, iv. 55.

]\Iinor's Wishes, iv. 56.

Procedure, iv. 57.

Custom, xiii. 46.

Consuetudinary Law, iii. 240.

Custom of Trade, iv. 57.

Customs, iv. 60.

Cutting (Statutory Offence ; and Aggravation of Assault), i. 328.

Cy-pres, iv. 61 ; ii. 395 ; iv.' 382.

Daily Council, iv. 62.

Dairies, etc., iv. 62.

Damages, Measure of, iv. 64.

General Rules, iv. 65.

]>reach of Contract, iv. 73.

Delict, iv. 80.

Damnum absque injuria, iv. 65.

Injuria absque damno, ihid.

Damnum, iv. 85.

Damnum fatale, iv. 85; i. 30; viii. 40; ii. 301.

Danger to Life (Aggravation of Assault), i. 329.

Dangerous Animals, i. 223.

Dangerous Articles in Public Places, x. 289.

Danger, Seen, x. 296.

Date of Deed, iv. 86, 131.

Day, iv. 88; xii. 261.

Days of Gra(;e, iv. 89.

Dead P.jdy, iv. 90; i. 222; xiii. 123.

Dead Freight, iv. 91.

Dead's Part, iv. 91; xii. 78.

Deaf and Dumb

—

Witnesses, xiii. 207.

Declaration by Prisoner, iv. 119.

Dean of Faculty (of Advocates), iv. 92.

Dean of ClniM, iv. 92.

Dean of Guild Court, iv. 92.

Api)eal from, iv. 96.
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Deans of the Chapel Eoyal, iv. 96.

Death, iv. 97.

Effect on Contracts, Mandate, etc., ibid.

Presumption of, iv. 98 ; viii. 86.

Insurance, viii. 88.

Kegistration of, x. 264.

Death, Penalty of, ii. 291.

Death, Presumption of, iv. 98 ; viii. 86.

Death, Eegistration of, x. 264.

Death of Testator (Vesting), xiii. 72 d seq.

Deathbed, iv. 98 ; xii. 53.

Deathbed Expenses, iv. 101.

Debates

—

Outer House, i. 78.

Inner House, i. 80.

Debate Eoll, iv. 101.

Sheriff Court, iv. 102.

Debating Societies, iv. 102.

Debentures ; Debenture Stock, iv. 102 ; vii. 100, 149.

Debita fundi, iv. 106.

Feu-duty, ibid.

Casualties, 107.

Taxed Composition, ibid.

Debts Heritably Secured, iv. 108.

Debtor, Common, i. 310.

Debtor, Deceased, iv. 109.

Debtors (Scotland) Act, 1880, iv. 112.

Debts Kecovery Court, iv. 113.

Decern; Decerniture (Court of Session), iv. 115.

Sheriff Court, ibid.

Decimse debentur parocho, iv. 116.

Decimee garbales, iv. 116.

DecimfE inclusfe, iv. 26 ; xii. 228, 232.

Decimse rectorial, iv. 117.

Decimae vicarise, iv. 117.

Declaration by Prisoner, iv. 117; iii. 380.

Declaration, Dying, iv. 204.

Declaration, Judicial, v. 116.

Declarator, iv. 119.

Sheriff Court, iv. 121.

Declaratory Adjudication, i. 113.

Declinature (of Judge), iv. 122.

Criminal Cases, iv. 124.

Decree, iv. 124.

Interim, Final, Interlocutory, ibid.

In Absence, by Default, in Foro, iv. 125.

Condemnator, Absolvitor, Dismissal, iv. 125.

Ad factum prsestandum, iv. 126.

Decree Arbitral, i. 301.

Decree Cognitionis causa, iii. 238.

Decree Dative, iii. 195.

Decree of Eegistration, x. 246, 247.

Decreet Conform, iv. 127.
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Deed, Execution of, iv. 129 et seq.

Notarial, iv. 138.

Delivery, iv. 176.

Date, iv. 86.

Deed of Arrangement, iv. 129.

Deer, iv. 1-44.

Defamation, iv. 145.

Privilege, iv. 149.

Veritas, iv. 150.

Malice and Want of Probable Cause, iv. 151,

Issues, iv. 152.

Of Parliamentary Candidate, iv. 284.

Defaming Judges, ii. 45.

Default (in Judicial Procedure), iv. 153.

Sheriff Court, iv. 154.

Defeasance (Vesting Subject to), iv. 155 ; xii. 124 ; xiii. 94.

Defences, iv. 155; i. 76.

Sheriff Court, iv. 158.

Defender, iv. 158.

Classes, ibid.

Bankrupt, iv. GO.

Joint and Several, iv. 161.

Co-defender, iii. 78.

De fideli administratione. Oath, ix. 60.

Deforcement, iv. 101.

Defrauding Creditors, vi. 65; iv. 113.

Defrauding the Pevenue, iv. 153.

Smuggling, xi. 363.

Degrees of Kinship, iv. 163; xii. 45-47.

Delay (Mora), viii. 372.

Condonation Implied in, iii. 180.

Delay in Trials, Prevention of, iii. 381.

Del credere, iv. 166.

Delectus persona?, iv. 167.

Leases, ibid.

Partnership, iv. 160 ; ix. 167.

Trustees, iv. 169.

Miscellaneous, iv. 170.

Delegated Jurisdiction, iv. 170.

Delegation, iv. 171.

Delegatus non potest delegare, iv. 171.

Deletions (in Deeds generally), iv. 172; iv. 136.

Mortis causa Deeds, iv. 173; xiii. 198.

Affidavits, iv. 174; i. 155.

Vitiating Deeds, xiii. 125.

Delict; Quasi Delict, iv. 174.

^Me.'istiro of Damages, iv. 64-72, 80.

Delinquents, .Joint, iii. 78.

Delivery of Deeds, iv. 176.

Delivery (Heritage), vi. 325; xi. 87.

Dehvcry of :^Ioveable9, iv. 181; xi. -12, -41, 44.

Damages for Non-delivery, xi. 51, 52; iv. 73, 74.

Stoppage in Transitu, xii. 22.

Delivery Order, iv. 186, 314; v. 207 et scq.
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Delusions, vii. 4.

Demonstration, iv. 191.

De minimis non curat prtetor, iv, 191.
Demise of Crown, iv. 193 ; 6.

Demission by Clergyman, iv. 194.

Demonstrative Legacy, vii. 368.

Demurrage, iv. 194; ii. 403.

Denizen, iv. 196 ; viii. 398.

Dentists, iv. 197; xiii. 251.

Denunciation, iv. 197.

Depending Action, iv. 198.

Lis alibi pendens, iv. 157; viii. 123.

Arrestment on, i. 310 et seq.

Inhibition, vi. 351.

Litiscontestation, viii. 126.

Deposit; Depositation, iv. 199. See Culpa.

Deposit Eeceipts, iv. 203.

Donation, iv. 334.

Deposition by Deceased Person, iv. 204.

Deposition of a Clergyman, iv. 205.

Depredation, iv. 196.

Deprivation of Clergyman, iv. 205.

Derelict, iv. 206; xiii. 224; xiii. 143; viii. 164.

Dereliction of Valuation of Teinds, iv. 206.

Descendants, iv. 207, 163; xii. 45, 47.

Desertion, Conjugal, iv. 207.

Ground for Divorce, ibid.; iv. 309.
Grovmd for Protection Order, iv. 208; iii. 203.

Desertion of Diet, iv. 225.

Desertion of Infants, i. 1 ; v. 181,

Desertion, Military, iv. 208.

Naval, viii. 403; xiii, 258.

Mercantile Marine, vi. 209.
Desertion of Service, iv. 210.

Desertion by a Tenant, iv, 212,

Designation (Glebe, etc.), iv, 213,

Designation, Deed, iv. 131.

Summons, xii. 148 ; iv. 158.

Indictment, vi. 317.

Complaint, iii. 158.

Designs (Protection of), iv. 213.

Destinations, xiii. 71 ct seq.; viii. 118 et seq.

Destinations-over, xiii. 91.

Desuetude, iv. 218.

Deviation, Ship, iv. 219; viii. 228.

Devolution (in Arbitration), i. 298.

Auctions, i. 326.

Entail, v. 39.

Ecclesiastical Appointments, vii. 248.

Dies cedit; Dies venit, iv. 222.

Dies dominicus non est juridicus, iv. 223; xii. 152.

Dies fasti; Dies nefasti, iv. 223.

Dies inceptus pro complete habetur, iv. 224.

Dies incertus pro conditione habetur, iv. 224.
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Dies interpellat pro homine, iv. 224.

Diet, Civil Actions, iv. 22-i; i. 189.

Criminal Proceedings, ihid.

First and Second, iii. 382.

Desertion of Diet, iv. 225.

Digest (Eoman Law), x. 380; iv. 226.

Dignitaries, Ecclesiastical, iv. 226.

Dignities, iv. 226.

Dilapidation of Benefices, iv. 227.

Dilatory Defences, iv. 156.

Diligence, iv. 21 ; ix. 1 ; iii. 268 ; iv. 85 ; x. 288
Trustee, xii. 382.

Curator, iv. 34.

Tutor, xiii. 17.

Depositary, iv. 200.

Diligence of Creditors, iv. 227.

Against Person, iv. 228.

Against Property, iv. 231.

Alienations in Fraud of, iv. 235.

Equalising, iv. 235.

By Crown, v. 134.

Diligence to Pecover Documents, xi. 378
Directors, vii. 129 et seq. ; iv. 236.

Directors Liability Act, 1890, iv. 236.

Discharge, iv. 237.

Form, 239.

Stamp, 240.

Discharge in Bankruptcy, iv, 240.

Sequestration, 241.

Cessio, 245.

Trust Deed, 245.

Discharge of Judicial Factor, vii. 104.

Discharge of Trustee, v. 152.

Discharging Firearms Pecklessly, v. 331.

Disclamation, iv. 246.

Discussion, iv. 246 ; ii. 59.

Diseased Animals, iii. 243. Cattle in Dairies, iv. 62.

Dis^eases (Infectious), x. 98; (Notification), x. 116.

Disentail, v. 29, 53.

Dishonest Appropriation of Property

—

Theft, xii. 245; x. 316.

Breach of Trust and Embezzlement, ii. 214.

Disjoining Actions, iii. 202.

Di.sjunction and Annexation, iv. 248.

Disjunction and Erection, iv. 249.

Dismissal (Decree), iv. 125, 250.

Dismissal from Her Majesty's Forces, iv. 250.

Dismissal from Service, vii. 207 ct snj.

Damages for Wrongful, iv. 76; vi. 211.

Disorderly Comhict, ii. 210.

Disorderly House, iv. 251.

Disparagement (Marriage, in Ward tcuuio), xii. 158.

Dispensation, Clause of, xiii, 38.

Disposition, iv. 253.
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Disposition in Security, ii. 174.

Disposition, Absolute, i. 118.

Disposition Omnium honorum, iv. 299.

Disputes between Employers and Workmen;' Conciliation 'Act, 1896, viii.

309.

Disqualification of Judge, iv. 122.

Disqualification of Candidate (Corrupt Practices), iii. 331,

Illegal Practices, iii. 335.

Disqualification of Voter

—

Parliamentary, ix. 135 ; vi. 46.

Municipal, viii. 385.

County Council, iii. 365.

Parish Council, ix. 122.

School Board, ii. 94.

Corrupt Practices, iii. 331, 332.

Illegal Practices, iii. 335.

Dissenting Churches, xiii. 128.

Episcopal Church in Scotland, v. 58.

Dissolution of Companies, vii. 153 et scq.

Dissolution of Parliament, iv. 299.

Dissolution of Partnership, ix. 169.

Distress, Double, iv. 348; viii. 377.

Distribution of Estate, xii. 119.

Distribution, Power of, xiii. 88, 90.

Districts, Special Drainage, iv. 300.

Special Water, ibid.

For Sanitary Purposes, iv. 301.

County Council, General, iii. 349 ; iv. 303.

District Committees, iv. 303 ; iii. 349.

Divesting, Vesting Subject to, xiii. 94 ; iv. 155.

Dividend, Company, vii. 142.

Sequestration, xi. 227, 228.

Cessio, ii. 370 et seq.

Dividend Warrants, iv. 304.

Division, First, Second, vi. 359.

Division and Sale, Action of, iv. 304.

Sheriff Court, iv. 306.

Division, Benefit of, ii. 57.

In Koman Law, ii. 56.

Division, Power of, xiii. 88, 90.

Divorce, iv. 305.

Practice, ibid.

Jurisdiction, iv. 311.

For Adultery, iv. 306 ; i. 138.

For Desertion, iv. 307, 207.

Effects, iv. 311.

Reduction, iv. 313.

Expenses, v. 163. •

Foreign Divorce, iv. 311.

"Dock": definition, Factory Acts, v. 239.

Dock Warrants, iv. 314.

Docquet, Accounts, i. 46.

Notarial, iv. 140.

Document of Title, iv. 314.
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Dog (Act 1871), xiii. 244.

Liability for, i. 223.

Cruelty, iv. 11.

Licence, iv. 315.

Dole, iv. 31 G; vi. 54.

Dolus malus, iv. 316.

Dolus bonus, iv. 317.

Dolus malus, iv. 316.

Dolus bonus, iv. 317.

Domicile ; Domicil, iv. 318.

Of Origin, 321.

Of Choice, ibid.

Change, 323.

Of Dependants, 323.

Ascertainment, 325.

Of Legal "Persons"; Corporations, 326.

Of Citation, 327.

"Matrimonial D," 327.

Dominant Tenement, iv. 329; xi. 265.

Dominium directum ; Dominium utile, iv. 329.

Dominium eminens, iv. 329.

Dominus litis, iv. 330.

Donatio in Eoman Law, iv. 332.

Donation, iv. 333.

Presumption against, iv. 334.

Eemimeratory, iv. 335.

Between Spouses, iv. 336.

Donations Inte7' virum et iLxorcm, iv. 336.

Donation Mortis causa, iv. 338.

Donation, Presumption against, iv. 340.

Doom, iv. 346.

Doors, Chalking of, ii. 378.

Doors, Closed, iv. 347.

Doors, Letters of Open, ix. 96.

Dos (Roman Law), iv. 347.

Double Distress, iv. 348; viii. 377.

Double Insurance (Marine), viii. 223.

Double Legacies, vii. 394; xii. 118.

Double Ranking in Bankruptcy, iv. 351.

Douljle Title, iv. 352.

Double Securities, ii. 309
Doubles of SunimoiiHes, iv. 355.

Dovecot, iv. 355.

Dowager, iv. 355.

Draft, Banker's, iv. 356.

Draft (Will), xiii. 193 d scrj.

Drainage, iv. 356.

Sewage, x. 103, 92.

Districts, iv. 300.

Dramas (Copyright), iii. 301.

Licensing, ii. 381.

Drawings (Copyright), iii. 308.

Drawn Teind, iv. 357.

Drilling (Illegal), iv. 358.

8. E.—VOL, XIII.
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Dri^dllg, Furious or Eeckless, vi. 99.

Drove Ifoad, iv. 358.

Drug; Druggist, ix. 264; xiii. 247.

Poisons, ix. 303.

Drugging, iv. 358.

Drunkards, Habitual (Civil Law), iv. 359 ; xiii. 244.

Criminal, iv. 361 ; xiii. 245.

Drunkenness (Civil Law), vii. 48.

Criminal, vii. 50.

Dry Multure, iv. 362.

Drying-grounds, ii. 41.

Special Districts, iv. 301.

Duelling, iv. 362.

Duke, iv. 362.

Dum se bene gesserit, i. 140.

Dumb Prisoner, Declaration by, iv. 119.

Dumb Witnesses, xiii. 207.

Dung, iv. 363.

Dust and Ashes, Piemoval of, iv. 301.

Duty to Disclose, vi. 58.

Duty, Customs, iv. 60.

Duty, Estate, v. 97, 99.

Dwelling House of Working Classes, vi. 235 ;
i. 327.

Dwelling Place (Citation), iii. 25.

Dyeing Works, v. 222.

Dying Declaration, iv. 204.

Dyvour, iv. 363.

Earl, iv. 364.

Earnest, iv. 365 ; i. 323.

Eavesdrop, iv. 365.

Eavesdroppers, iv. 366.

Ecclesiastical Buildings and Glebes Act, iv. 367.

Edict Nautm, caupones, stdbularii, viii. 400.

Edictal Citation, iii. 27.

Education, iv. 368.

Keligious, 373.

Blind and Deaf-Mute Children, 377.

Industrial and Pteformatory Schools, 379.

Education of Minor, iv. 33.

Educational Endowments, iv. 382.

Egyptians, iv. 383.

Eik to a Confirmation, iv. 383; i. 133.

Ejection, iv. 384.

Ejection and Intrusion, iv. 385.

Election; Approbate and Eeprobate, iv. 386.

Election, County Council, iii. 364.

Election, IMunicipal, viii. 385.

Election, Parish Council, ix. 121.

Election, Parliamentary, ix. 131.

Election, School Board, xi. 93.

Election, Universities, xiii. 44.

Election of Scottish Eepresentative Peers, ix. 242.

Election, Corrupt and Illegal Practices at, iii. 321.
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Election Agent, ix. 132; viii. 388; iii. 366.

Corrupt, etc.. Practices, iii. 321 et scq.

Election Expenses, iii. 3-40 et seq., 335.

Election Petition, Parliamentary, v. 1.

Municipal, County Council, etc., v. 13.

Election of Commissioners in Sequestration, xi. 195.
Election of Trustee (Sequestration), xi. 190.

Election Law—Franchise, vi. 46.

Electors, Parliamentary, vi. 46.

Municipal, vi. 53.

County Council, vi. 54.

Parish Council, vi. 54.

School Board, vi. 54.

Universities, xiii. 44.

Electric Lighting, v. 19.

Emancipatio, v. 19.

Embargo, v. 20.

Embassy, i. 213.

Embezzlement, ii. 214 ; v. 21.

Emphyteusis, v. 21.

Employers and Workmen Act, 1875, viii. 306 ; iv. 211.

Employers and Workmen; Conciliation Act, 1896, viii. 309.

Employers Liability Act, 1880, v. 22.

Employment; Factory Acts Eegulatious, v. 221.

Emulation; ^mulatio vicini, i. 154.

Engravings, iii. 306.

Engrosser, v. 23.

Enlistment, v. 23.

Foreign, vi. 34.

Enmity (in Witness), v. 26.

Ensigns, Armorial, i. 306.

Entail, v. 27 ct scq.

Disentail, ibid. 42.

Entailed Estates, Applications in Sheriff Court, v, 55.

Entering Appearance, i. 75.

Entry with Superiors, v. 57.

Epidemics, x. 102.

Episcopal Church in Scotland, v. 58.

Equitable Compensation, iv. 390, 391.

Equity, v. 67.

lloman, 69.

English, 74.

Scottish, 79.

Nobile officium, 83.

Erasures, v. 86 ; iv. 137.

Erection of Parishes, iv. 249.

ICrection, Lords of, v. 89.

Error (as Ground of Reduction), v. 89.

Payment in, v. 95.

Error, Clerical, v. 95; iii. 52.

Escape of a Prisoner, v. 96.

Escheat, v. 96.

Esquire, i. .'»05.

Essential Error, v. 92.
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Estate Duty (52 Vict. c. 7), v. 97.

(Act of 1894), 99.

Estate of Minor, iv. 33.

Estates of the Eealm, v. 107.

Etchings, iii. 306.

Eviction (Warrandice), xiii. 153,

Crofters, iii. 394.

Evidence, v. 107.

Examination of Bankrupt (Sequestration), xi. 196.

Cessio, ii. 362.

Examination of Witnesses, xiii. 214.

Cross-, iv. 3.

on Commission, iii. 111.

of Havers, xi. 385.

Examination on Declaration, iv. 117.

Examination, Judicial, v. 116.

Excambion, v. 116.

Ex capite lecti, iv. 98 ; xii. 53.

Exceptio, V. 131.

Exceptio non numeratae pecunia?, v. 132.

Exception (Sheriff Court), v. 133.

Exception, Personal, ii. 27.

Exceptions, Bill of, ii. 72; ix. 16.

Excerpts, iii. 288.

Exchequer, Court of, v. 134,

Excise, V. 136.

Exclusive Privilege, v. 136.

Excommunication, v. 137.

Exculpation, Letters of, v. 137.

Ex deliberatione dominorum concilii, v. 115.

Execution by Messenger or other Ofticer, v. 137.

Execution of Deeds, iv. 129.

Execution of Capital Sentence, ii. 292.

Executor, v. 140.

Confirmation, iii. 191.

Executor Creditor, v. 148.

"Executors," v. 150.

Executory Trust, xii. 327; xiii. 87.

Executry, v. 150.

Exercitoria actio, v. 150.

Exhibition, Action of, v. 150.

Exhumation, ii. 265; xiii. 123.

Exoneration and Discharge, v. 152.

Exoneration and Eelief

—

Illegal Practices at Elections, iii. 337.

Expede, v. 155.

Expenses, v. 156.

Follow Success, ihid.

Modification, 157.

Tender, 158.

In Various Actions, 162.

Bankruptcy Proceedings, 171.

Witnesses, 177.

Taxation, xii. 222.
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Expenses (Election), iii. 340 et sea., 335
Expert, ix. 96.

Expenses of E. Witnesses, v. 177.
Expiry of the Legal, i. 107.
Explosive Substances, v. 178.
Exposing Children, v. 181.
Express Warrandice, xiii. 155.
Expromissor, v. 182.

Extent, Old and New, v. 182.
Extent, Writ of, v. 184.
Extinction of Obligations, ix. 83.

Extortion, v. 187.

Extract (Decree), v. 189; i. 81.

Extracts of Deeds, v. 198.
Extractor, v. 198.

Extractor of Court of Teinds, v. 199.
Extradition, v. 200.

Extrinsic, ix, 72.

Facility, iii. 22.

Factor, v. 204.

Factors Acts, v. 204.

Factory and Commission, v. 210.
Factory and Workshop Acts, 1878-1895, v. 212.
Factum preestandum, Ad

—

Decree, iv. 126.

Obligation, ix. 78.

Imprisonment on Decree, iv. 112,
Faculties and Powers, xii. 101; xiii. 87 et sen.; xii. 360 et sea.
I air Eetort (Slander), iv. 151.
Fairs and Markets, v. 247.
Falcidia portio, v, 248.
Fallow, iv. 2.

Falsa demonstratio non nocet, v, 249.
False Claims in Bankruptcy, v. 249.
Falsehood, Fraud, and AVilful Imposition, v. 250.
False Swearing, ix. 255.
False Pleasures; False Weights, xiii. 18G.
Falsifying of Books, v. 251.
Familiiu erciscundie actio, v. 251.
Fatal Accident Infpiiries, v. 251.
Father, ix. 110; i.\. 228.'

I'ather (as Tutor), xiii. 2.

Fatuous I'erson, vii. 3.

Fault, iv. 21.

Feal and Divot, v, 254.

Fear, v, 187; iii, 215, 266.

Feciales, vii. 250.

Fees, vi. 227; v. 175.

Fee and Liferent, viii. 112.

P'ee-Fund, v. 2."4.

Fee-Simple, v. 256.
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Fellow Workman; Fellow Servant, v. 256; v. 22.

Felony, v. 256.

Felony, Treason, xii. 307.

Females in Factories, v. 221 et scq.

Feminine Words included in Masculine, xii. 7.

Fences, v. 257.

Fencing the Court, v. 259.

Fencing Machinery, v. 218.

Ferse naturee, Animals, i. 223, 225.

Feriffi, v. 260.

Ferry, v. 260.

Fertilisers and Feeding Stuffs, v. 262.

Feu—System, v. 320.

Charter, v. 263.

Feudal System, v. 320.

Feu-Charter, v. 263.

Feu-Contract, v. 320.

Feu-Disposition, v. 320.

Feu-Duty, v. 294, 295.

Fiar, iii. 205; viii. 112.

Fiars Prices, v, 324.

Fictio juris, v. 325.

Fidei commissum, v. 326.

Fidejussio, v. 327.

Filiation, i. 157.

Final Decree, iv. 124.

Final Judgment, v. 327.

Finance Acts, v. 99.

Appeals to Court of Session and Sheriff Courts, v. 329.

Finance Committee (County Council), iii. 351.

Findings in Fact and Law (Sheriff Court), v. 329.

Fine, V. 329 ; i. 296.

Finium regundorum actio, v. 331.

Fire (Loss by), viii. 400 ; ii. 301 ; vi. 361.

Insurance, v. 332.

Fire, Precautions against in Factories, v. 219.

Firearms, Reckless or Culpable use of, v. 331.

Fire Insurance, v. 332.

Fire, in Marine Insurance, viii. 232.

Fire-raising, v. 348.

Firm Name, vi. 1; ix. 155.

First Offenders, vi. 2.

Fishery Board, vi. 9.

District Boards, vi. 18.

Fishings, vi. 3.

(1) Sea, ibid.

Trawling, vi. 4.

Herring, vi. 6.

Whale, 7.

Oyster and Mussel, 7.

Lobsters and Crabs, 9.

(2) Salmon, vi. 11.

(3) Trout, vi. 22.
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Fixtures, vi. 24
Landlord and Tenant, 28.

Fiars and Liferenters, 29.

Heir and Executor, 29.

Seller and Purchaser, 29.

Superior and Vassal, 30.

Heritable Creditor, 29.

Flag, Law of the, vi. 31.

Flags, vi. 31.

Flats (Tenements), iii. 132, 133.
Flax Scutch Mills, v. 224.
Flogging, xiii. 189.

Floods, iv. 85; i. 211.

Mines, viii. 350.
Flotsam, vi. 32.

Flumen, vi. 32.

Fodder and Straw, xii. 32.

Food and Drugs Act, xi. 58.

Foot-and-Mouth Disease, iii. 244.
For Honour, Acceptance, ii. 85.

Forbidden Degrees, vi. 260.
Force, v. 187.

Forehand Pient, x. 281.

Foreign, vi. 33.

Foreign Cattle, etc., Slaughter of Diseased, etc., iii. 246.
Foreign Divorce, Piecognition of, iv. 311.
Foreign Enlistment, v. 34.

Foreign Law Ascertainment Act, 1861, vi. 35.
Foreign Marriages Act, 1892, vi. 35.

Foreshore, xi. 100.

Forestalling, vi. 35.

Forests, vi. 35.

Forfeiture (Criminal), vi. 36.

Civil—Legal or Conventional, vi. 37.

Forgery, vi. 38.

Fabrication, vi. 38.

Uttering, vi. 39.

P'orisfamiliation, vi. 41.

Forthcoming, vi. 101 ; i. ;'.17.

Fortune-telling, vi. 43.

Forum conipetens, vii. 219 ct seq.

Forum non conveniens, vi. 43.

Four Forms, Letters of, vi. 46; iv. 229.

Foxes, vi. 46.

Franchise, vi. 46.

I'arHamontary, ibid.

Municipal, vi, 53.

County Council ; Parish Council, vi. 54.

School r.oard, vi. 54.

Fraud, vi. 54.

Crinn'nal L'lw, vi. 6.'».

Frauduhjiit Hankru])tcy, vi. 65.

Fraudulent Enlistment, v. 26.

327
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Fraudulent Preferences, ii. 9 et seq. ; vii. 11. d seq.

Freeholder, vi. 46.

Freight, vi. 70.

Friendly Societies, vi. 72.

Fructus pendentes, vi. 91.

Fructus percepti, vi. 91.

Fruits, vi. 91.

Frustra probatur quod probatum non relevat, vi. 93.

Fuel, V. 254.

Fugitation, vi. 93.

Fugitive Offenders, vi. 95.

Funeral Expenses, vi. 98.

Fungibles, vi. 98.

Furious Persons, vii. 3.

Furious and Eeckless Ptiding and Driving, vi. 99.

Furlough, iv. 209.

Furniture, vi. 99.

Furthcoming, vi. 101 ; i. 317.

Gable, Common, iii. 125.

Game Laws, vi. 103 ; ix. 286 ; iii. 62.

Game, Licence to Kill, viii. 47.

Game, Licence to Sell, viii. 45.

Gamekeepers, Hiring of, vi. 206.

Gaming and P>etting, vi. 106.

Criminal Law, vi. 110.

Gaols, X. 28.

Garbales decimae, iv. 116.

Gardeners, Hiring of, vi. 206.

Gas, vi. 113.

Gazettes, vi. 118.

General Assembly, iii. 16.

General Service, xi. 264.

General Ship, xi. 119.

German; Full Blood, vi. 122.

Gestio pro hfcrede

—

Eoman Law, vi. 122.

Scots Law, ix. 187.

Gift, iv. 333.

Gift of Bastardy, vi. 122.

Glebe, vi. 123 ; iv. 367.

Gold and Silver Mines, vi. 125.

Gold Plate, xi. 340.

Golfing, vi. 125.

Goods in Communion, iii. 143.

Goods, Eailway Carriage of, x. 146.

Goodwill, vi. 126 ; X. 328 ; ix. 174.

Gowpen, vi. 137.

Governess, Hiring of, vi. 207.

Grace, Act of, i. 57.

Grace, Days of, iv. 89.

Grandfather; Grandchildren, iv. 164, 165; xii. 46; vii. 75.

Grass, vi. 138.
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Grass of Ministers, vi. 138.

Grassum, vi. 139.

Gratuitous Deeds ; Alienations, iii. 204 ; x. 340.

Gravestones, vi. 141.

Great Avizandum, i. 367.

Great Seal, xi. 103.

Gregorian Code, iii. 79.

Ground-Annual, vi. 141.

Ground Game Act, 1880, vi. 145.

Growing Corn, iii. 314,

Guaranty, Mercantile, vi. 147.

Guardianship of Infants Act, vi. 151.

Guild, vi. 154.

Gun Licence, vi. 156.

Gunpowder, v. 178.

Gypsies, iv. 383.

Habeas Corpus Act, vi. 155.

Habit and Eepute (Marriage), vi. 157; viii. 265.

Thief, vi. 155.

Habitatio, vi. 157.

Habitual Drunkards, iv. 359 ; xiii. 244.

Hackney Coachmen, vi. 157.

Half Blood, vi. 158.

Hamesucken, vi. 159.

Handwriting, iii. 144 ; vi. 38.

Harbours, ix. 352.

Hares, vi. 160 ; iii. 63 ; vi. 145.

Hasp and Staple, ii. 253.

Hat Money, vi. 161.

Havers, iii. 107; i. 130.

Hawker, ix. 239.

Health, Bill of, ii. 124, 125.

Health, Public, x. 90.

Hearsay I^vidence, ii. 62.

Heath ; Heather, viii. 376.

Heir, vi. 162.

Heir-Apparent, \i. 176.

Heir. Apparent, i. 243.

Heirs and Bairns, vi. 176.

HeirK-Portioners, vi. 178.

Heirs of Provision, vi. 164.

Heirship Moveal)leK, vi. 177.

Herald, viii. 178.

Heraldic Cognizances, i. 306.

Ha^reditas jacons, i. 243; ix. 187.

Adjudifatiou, i. 01.

Heroz.-l'd, vi. 180.

IForitablc and Moveable, vi. 180.

Heritable Snccossion, xii. 44 ct srr/.

Heritable Jurisdiction, v. 184.

Heritable Securities, vi. 185.

Heritage, Proof of Oldigations regarding, vi. 195.



330 INDEX

Heritors, vi. 195 ; xii. 228 ; xii. 13.

Hermogeiiian Code, iii. 79.

Herring-Fishings, vi. 6.

Hership, vi. 196.

High Court of Justiciary, vii. 270.

Appeal to, i. 264.

Highways, vi. 197; x. 366.

Right of Way, x. 344.

Hinc inde, vi. 199.

Hiring, vi. 199.

Moveables, ibid.

Services, vi. 203.

Custody, vi. 217.

Hiring of Custody, vi. 217.

Histories (in Evidence), ii. 191.

Holding; Holdings

—

Feudal, xii. 158.

Udal, xiii. 28.

Burgage, ii. 247.

Agricultural, i. 172.

Crofters, iii. 393.

Holidays—Banks, vi. 221.

Eevenue Offices, ihid.

Factory Acts, v. 225.

Holograph Writings, vi. 221.

Homicide, vi. 224.

Culpable, iv. 23.

Justifiable, vii. 272.

Assythement, i. 343.

Homologation, vi. 224.

Honorarium, vi. 227.

Honours, iv. 226.

Horning, Letters of, vi. 228.

Horses, vi. 230; x. 64. See also Animals
House of Commons, iii. 140.

House of Lords, viii. 159.

House of Lords, Appeal to, i. 266.

Housebreaking, vi. 233.

Household Franchise, vi. 48 et seq.

House-Mails, Prescription, xii. 312.

Houses, Lodging, iii. 135.

Housing of Working Classes, vi. 235.

Husband and Wife—Marriage, viii. 244.

Divorce, iv. 307.

Separation, vii. 215.

Aliment, i. 200.

Succession, xii. 44 et seq. ; 74 et seq.

Husband, vi. 239 (and references there).

Hypothec, vi. 241.

Law Agent, ihid.

Landlord, vi. 243.

Mines, vi. 246.

Superior, vi. 249.

Maritime, ihid.
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Id certum est quod certum reddi potest, vi. 251.

Identification ; Identity, vi. 251.

Idiot, vii. 3.

Id tantum possumus quod de jure possumus, vi. 252.

Ignorantia juris neminem excusat, vi. 252.

Illegal and Immoral Contracts, vi. 252.

Illegal Drilling, iv. 258.

Illegal Payments (Elections), iii.

Illegitimate Children; Illegitimacy, ii. 39; i. 157.

Custody, iv. 54.

Tutory, xiii. 2.

Aliment, i. 195.

Imbargo, v. 20.

Imbecile, vii. 3.

Circumvention, iii. 52. Eape, x. 175.

Impeachment, vi. 255.

Impignoration, ix. 278.

Implied Grant, xi. 275.

Implied Trust, xii. 339.

Imposition, v. 250.

Impotency, Impediment to Marriage, viii. 24G.

Ground of Nullity, ibid.

Impressment of Carriages, vi. 255.

Imprisonment for Crimes, etc., x. 118; x. 280.

Contempt of Court, iii. 256.

Imprisonment for Debt, vi. 257.

Improbation of Deeds, vi. 259.

Improbatory Articles, i. 10 ; x. 231.

Improvements, vii. 345 ; i. 173.

Entails, v. 47.

Imputations (Defamatory), iv. 146.

Inarticulate AVitnesses, xiii. 207.

Incapacity. See Capacity.

Incendiary, v. 348.

Incest, vi. 260.

Inchoate Bills, ii. 86.

Inciting to Mutiny or Desertion, xi. 162.

Income Tax, vi. 261.

Appeals, vi. 307.

Incompetency, vi. 309.

Incorporation, vi. 310.

Issue of Nogotialtle Instruments by, ix. 6.

Incorporeal, iii. 317.

Incumbrances, ii. 239.

Indecent Advertisements, i. 140.

Indecent Practices, vi. 315.

Indecent Pictures, ix. 87.

Indecent Works, ix. 87.

Indefinite Payments, ix. 236.

Indemnity, iv. 84; ii. 317; iii. 79; xii. 34.

Indenture, Apprenticesbi]), vi. 310.

Form of, i. 291.

Indictment, vi. 310; iii. 381.

Indorsing a Warrant, i. 369.
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Indorsation, ii. 292; 411.

Inducise, vi. 321.

Citation, ibid.

Bankruptcy Proceedings, vi. 322.

Criminal, ibid.

Industrial Fruits, vi. 91.

Industrial Schools, iv. 379.

Industrial and Provident Societies, vi. 223.

Inebriates, iv. 359 ; xiii. 244.

Infant, vi. 325; x. 76.

Infectious Diseases, x. 98.

in Inn, etc., vi. 366.

Infeftment, vi. 324.

Infringement of Copyright, iii. 297.

of Patent, x. 202.

Inhabitant Occupier (Franchise), vi. 49.

Inhabited House Duty, vi. 341.

Inhibition, vi. 351; 191.

Inhibition of a Wife, vi. 358.

Inhibition of Teinds, vi. 358.

Initials, iv. 136 ; vii. 2.

Injury, vi. 359 ; iv. 65. Injuria absque damno, iv. 65.

Inner House, vi. 359.

Innkeeper, vi. 360.

Innominate Eights, vi. 366.

Innuendo in Slander, iv. 149.

Inquest, vii. 1.

In re mercatoria Writings, vii. 2.

In retentis, iii. 112.

Insanity, vii. 3.

Civil Law, ibid.

Lunacy Acts, viii. 168.

Criminal Law, vii. 4.

Insane Persons as Defenders, iv. 159.

Insolvency, vii. 5.

Inspectors of Factories, v.

Inspection of Goods, xi. 29.

Instalment, vii. 21.

Instigation, i. 27.

Institor, vii. 21.

Institute, vii. 22; xii. 60; xiii. 91.

Instrumentary Witnesses, iv. 135.

Instruments, vi. 324; xi. 24.

Insucken, vii. 23.

Insula nata, i. 368 ; 211.

Insurance, Accident, i. 30.

Fire, v. 332.

Life, viii. 88.

Marine, viii. 214.

Insurable Value (Marine), i. 114.

Intentio, vii. 24.

Intention of Testator, xii. 98.

Intercessio, vii. 24.

Interdict, vii. 24; ii. 208: ix. 263.
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Interdicts in Eoman Law, vii._ 29.

Interdiction, vii. 30.

Interest

—

Process, vii. 32.

Feu-Eight, vii. 34.

Third Parties, ibid.

Disqualification, vii. 35.

Sequestration, ibid.

Interest (Maritime), ii. 197.

Interest of Money, vii. 36.

Simple, ibid.

Compound, vii. 38.

Interim Decree, iv. 124.

Interim Execution, vii. 39.

Interim Possession, vii. 40.

Interlineations (in Deeds), iv. 136; xiii. 197; 195.

Interlocutor, vii. 40.

Interlocutory Decree, iv. 124.

Interlocutory Judgment, vii. 40.

International Copyright, iii. 313.

International Law, vii. 42.

International Private Law, vii. 43.

International Law of Heritable Securities, vi. 190.

International Law in- Legacies, vii. 408.

International Law in Legitimation, viii. 33.

International Law in Prescription, ix. 408.

Interpretation Act, xii. 7.

Interpretation Clause, xii. 7.

Interpreter, xiii. 214 ; iv. 118.

Interrogatories, vii. 47.

Interruption of Prescription, ix. 407.

Interruption of Right of Way, x. 344.

Intersected Lands, vii. 295.

Inter virum et uxorem donatio, iv. 336.

Inter vivos (Donation), iv. 333 ;
ii. 243.

Intestate Succession

—

Heritable, xii. 44.

Moveable, xii. 74.

Intimation

—

Petitions, vii. 48.

Assignation, i. 334.

Intoxication, vii. 48.

Intoxication (not Defence to Crime), iii. 375.

Intrinsic (Oath on Ptefercncc), ix. 72.

Intromission, vii. 51.

Intrusion, iv. 385.

Invecta et illata, vi. 243; xii. 254.

Inventory, vii. 52.

Inventory Duty, vii. 50.

Inventory of Process, viii. 153.

Investiture, vi. 324.

Invoice, vii. 65.

" I. 0. U.," vii. 06.

Irrelevanry, iv. 156.
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Irritancies, Legal and Conventional, vii. 67.

Irritant and liesolutive Clauses, vii. 74.

Ish and Entry, vii. 75.

"Issue," vii. 75.

Issues, vii. 75.

Forms, vii. 79.

In Slander, iv. 152.

Iter, vii. 87.

Jails, x. 28.

Jedge and Warrant, vii. 88 ; iv. 95.

Jettison of Cargo, i. 363.

Jews, vii. 89.

Jobber, vii. 91.

Joint Adventure, vii. 92.

Joint Committee, County Council, vii. 95.

Eoads and Bridges, vii. 96.

Parish Council, vii. 96.

Eivers Pollution, vii. 96.

Joint Defences, iv. 156.

Joint Delinquents, iii. 78.

Joint and Several Legacies, vii. 383.

Joint and Several Eights, vii. 93.

Joint Obligation, iii. 209; iii. 286.

Joint Stock Companies, vii. 97 (with Index prefixed to Article).

Jointure, vii. 168.

Journals of Parliament, vii. 168.

Judex; Judicium, vii. 168.

Judge Advocate ; Judge Advocate-General, vii. 169.

Judge, Declinature of; Disqualification of, iv. 122.

Judges of Court of Session, xi. 291 ; iii. 393.

Judges of High Court of Justiciary, vii. 270.

Judge's Notes, vii. 169.

Judgment, iv. 124 ; vi. 40.

Judgments Extension Acts, vii. 169.

Judgment (Possessory), ix. 362.

Judicatum solvi. Caution, ii. 351.

Judicial Caution, ii. 349.

Judicial Committee of Privy Council, x. 49.

Judicial Examination, v. 116.

Prisoner, iv. 117.

Judical Factor, vii. 173.

Loco tutoris, 174.

To Minor, 197.

To Incapax, 199

Loco absentis, 204.

Judicial Factor on Trust Estate or Intestate Estate, vii. 206.

Judicial Notice or Cognizance, vii. 215.

Judicial Procedure, i. 73, 81.

Jury Trial, vii. 232.

E. N., X. 210.

Appeal, i. 247 et scq.

Criminal, iii. 380.
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Judicial Reference, i. 304
Judicial Separation, vii. 215.

Judicio sisti, Caution, ii. 351.

Jurat, i. 155.

Juratory Caution, ii. 350.

Jiiris d de jure Presumption, x. 3.

Jurisdiction, vii. 218.

By Reconvention, vii. 228.

By Prorogation, vii. 229.

Jurisprudence, vii. 231.

Jury, vii. 232 ; iii. 131 ; ii. 379, 384 ; ix. 60.

Jury Trial, vii. 232.

New Trial, ix. 16.

Jus (Roman Law), vii. 241.

civile, ibid.

gentium, ibid.

naturale, ibid.

Jus accrescendi, i. 46.

Jus crediti, vii. 242.

Jus deliberandi, vii. 248 ; i. 243 ; i. 237.

Jus devolutum, vii. 248.

Jus fetiale, vii. 250.

Jus in re, vii. 251.

Jus ad rem, vii. 250.

Jus in rem, vii. 250.

Jus in personam, vii. 250.

Jus mariti, vii. 250.

Jus qujesitum tertio, vii. 251.

Jus relictte ; Jus relicti, vii. 257.

Jus repriesentationis, xii. 40.

Jus tertii, vii. 259.

Justice-Clerk, Lord, vii. 261.

Justice, College of, iii. 93.

Justice-General, Lord, vii. 262.

Justice of the Peace, vii. 263.

Justiciary, High Court of, vii. 270.

Justifiable Homicide, vii. 272.

Juvenile Offenders, i. 163 ; iii. 374.

Reformatory Schools, iv. 370.

Whipjiing, xiii. 189.

Kain, vii. 273.

Kenning to the Tercc, vii. 273.

Keyhole Citation, iii. 20.

Kin; Kindred; Kinshi]), iv. 103.

Kindly 'J'enants, xii. 237.

King, xi. ."»71
;

iv. 5.

King's Advocate, viii. 156.

King's Counsel, x. 127.

King's l^vidonce, x. 128.

King's Remembrancer, x. 128.

King of Arms, Lyon, viii. 170.
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Kirk, vii. 275 ; iii. 10, 11.

Seats, xi. 126; vii. 276.

Transportation, vii. 276.
Kirk or Market, iv. 99.

Kirkyard, ii. 267.

Kirk Session, iii. 14,

Knaveship, vii. 278.

Labes realis, xiii. 128.

Ladder, Salmon-Fishings, vi. 14 ct seq.

Lading, Bill of, ii. 125.

Lsesio ultra dimidium ; Ltesio enormis, vii. 278,

Lakes, viii. 137.

Landed Men (Jury), vii. 232.

Landlord and Tenant, vii. 328 ; xii. 233.

Agricultural Holdings, i. 172.

Crofters' Holdings, iii. 393.

Hypothec, vi. 243.

Eemoving, xii. 233.

Kindly Tenants, xii. 237.

Land Tax, vii. 279.

Lands Clauses Acts, vii. 282.

Lands Valuation Appeal Court, vii. 300.

Lands, Valuation of, x. 176.

Lapsed Trust, xii.

Last Heir, vii. 302.

Laundries ; Factory Acts, v. 214.

Law, vii. 302.

Law Agent, vii. 307; xiii. 289.

Qualification, 308.

Certificate, 313.

Retainer, 315.

Privilege, 314.

Authority, 315.

Eemuneration, 316.

Lien, 317; vi. 241.

Law Agent, Disburser, v. 170; vi. 241 et seq.; vii. 316, 317.

Law Agent, Interest on part of, vii. 35.

Law Agents, Societies, vii. 325.

Lawburrows, vii. 327.

Lay Days, iv. 194.

Leading Question, xiii. 217.

Lease, vii. 329.

Of Ordinary Duration, 330.

Building and Long, 349.

Leasing Making; Lese Majesty, vii. 365.

Lectures (Copyright), iii. 300.

Left Luggage (Railway), x. 152.

Legacy ; Legacies, vii. 366.

Vesting of, vii. 400.

Legacy in Roman Law, vii. 409.

Legacy Duty, viii. 1.

Legal, Expiry of, i. 107.
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Legitim, viii. 27; xii. 78; iv. 386.
Legitima portio, vii. 29.

Legitimacy, ii. 39.

Legitimation, Eoman Law, viii. 30.

Scots Law, 31.

International Law, 33.
Lenocinium, viii. 34.

Lese Majesty, vii. 365.

Letter of Attorney, ix. 373.

Letter of Guarantee to a Bank, viii. 36.

Letters of Credit, viii. 40.

Letters of Marque, x. 309.

Letters, Criminal, iii. 378.

Letter-stealing, ix. 367.

Lewd Practices, vi. 315.
Lex commissoria; Pactum legis commissoriae, viii. 42.
Lex delicti commissi, vii. 45.

Lex domicilii, vii. 45.

Lex fori, vii. 46.

Lex ligeantiffi, vii. 45.

Lex loci actus, vii. 45.

Lex loci contractus, vii. 45.

Lex loci solutionis, vii. 46.

Lex rei sitie, vii. 45.

Lex rhodia de jactu, x. 343 ; i. 262.

Lex talionis, viii. 43.

Libel, iv. 145.

Libel (in Criminal Procedure), iii. 382; vi. 316.
Liberation, viii. 43.

Libidinous Practices, vi. 315.

Libraries (Public), viii. 44.

Licence to Deal in Game, viii. 45.

Licence, Gun, vi. 154.

Licence to Kill Game, viii. 47.

Licence to Practise as Law Agent, vii. 'Mo.

Licence to Preach, viii. 354.

Licensing (Scotland) Acts, viii. 50.

Licensing Places, ii. 381.

Licensing of Public Houses, etc., viii. 50.

Licensing of Theatres (Metropolis), ii. 381.

Licking of Thumbs, viii. 74.

Liogo poustie, viii. 74.

Lien, viii. 74.

Lieutenant, Lord, viii. 85.

Life, Presumption of, viii. 86 ; xii. 38.

Life Insurance, viii. 88.

Liferent and Fee, viii. 112.

I.iferenters (Fraufhisc), vi. 49.

Liferent Escheat, v. 96.

Li'dit, Servitude of, viii. 122.

Lighting, Electric, v. 5.

Lighting (Special District), iv. 301.

Limitation, ix. 392.

Limited Liability Companies, vii. 07.

3. E.— vol,. XIII.
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Limitation of Liability (Eailway), x. 147.

Limitation of Liability (Shipping), xi. 333.

Lining, iv. 94; ii. 224; ii. 252.

Liquidate Damages, iv. 78.

Liquidator; Liquidation, vii. 153, 158-161.

Lis alibi pendens, viii. 123.

List of Contributories, vii. 161 et seq.

List of Members of Company, vii. 128.

Literal Obligations, ix. 79.

Literary Property, iii. 290.

Litigiosity, viii. 122.

Litiscontestation, viii. 123.

Live Stock, Carriage of, by Eailway, x. 150.

Loading of Cargo, ii. 403 ; iv. 194.

Loan, viii. 126.

Commodate, iii. 123.

Mutuum, viii. 394.

Bottomry, ii. 199.

Loaning, viii. 132.

Lobster and Crab Fisheries, vi. 9.

Local Government Board for Scotland, viii. 132.

Locality, viii. 136.

Locatio conductio, viii. 136.

Locatio operis, vi. 203.

Locatio rei, vi. 199.

Location, vi. 199.

Lochmaben, Kentallers of, xii. 237.

Lochs, viii. 137.

Lock, viii. 138.

Lockfast Places, viii. 139.

Locomotive, viii. 139.

Locus (Criminal Charges), vi. 318; iii. 158.

Locus delicti, viii. 142.

Locus poenitentiffi, viii. 143.

Locus standi (Parlimentary Bills), viii. 144.

Lodger Franchise, vi. 50.

Lodging Houses, iii. 135.

Lodging Papers, viii. 153.

Log-book, viii. 154.

Loosing of Arrestments, i. 318.

Lord Advocate, viii. 156.

Lord Clerk-Kegister, x. 237.

Lord Justice-Clerk, vii. 261.

Lord Justice-General, vii. 262.

Lord Lieutenant, viii. 85.

Lords, House of—Appeal to, i. 266.

Constitution as Appellate Body, viii. 161.

Legislative, viii. 159.

Lost Property, viii. 164.

Lost Writings, etc., viii. 165; x. 79.

Lotteries, viii. 165 ; vi. 107 et seq.

Lucid Interval, vii. 4.

Lucrative Succession, ix. 187.

Luggage, Piailway Passenger's, x. 151.
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Lump Freight, vi. 70.

Lunacy Acts, viii. 168.

Lunacy Board, viii. 169.

Lunatics, Dangerous, viii. 173.

Criminal, viii. 174.

Pauper, viii. 172.

Lunatic Asylums, viii. 171.

Lyon King of Arms, viii. 176.

Macer, viii. 179.

Macer of Lord Lyon King of Arms, viii. 178.

Machinery as a Fixture, vi. 26.

Machinery, Eegulations under Factory Acts, etc., v. 218 et seq. ; viii. 180.

Magistrate, viii. 180.

Magistrate, Stipendiary, xii. 14.

Maiden Circuit, viii. 181.

Mail, viii. 181.

Mail Coach, ii. 304.

Maills and Duties, viii. 181.

Maim, viii. 188.

Maintenance (Aliment), i. 192.

Maintenance (Champarty), ii. 273 ; 382,

Majestatis crimen (Treason), xii. 305.

^lajor, viii, 188.

Major and Minor (Old Form of Indictment), vi. 317.

Majority, viii. 188.

Mala fides, viii. 189 ; ii. 158.

Mala appretiata, i. 133.

Malice, viii. 189.

Malice (in Slander), iv. 151.

Malice of Witnesses, xiii. 213.

Malice, Measure of Damages in Actions founded on, iv. 83.

Malicious Mischief, viii. 193.

Malicious Prosecution, x. 72.

Malum in se; Malum prohibitum, x. 195.

Malversation, x. 195.

^lancipatio, x. 195.

Mandatary, Judicial, x. 195.

Mandate, viii. 199.

Mandate in Roman Law, viii. 201.

Mania, vii. 3,

Manse, viii. 202.

^Mansion Ifouso, viii. 209.

Manslauglitcr, iv. 23.

MaiiumisHio, viii. 21 1.

Manure, iv. 36:).

Ma])S (in Evidence), ii. 191.

Marches, viii. 212.

Marginal Additions, Deeds, iv. IMG.

Wills, xiii. 198.

Allidavits, i. 153,

^lariiie Insurance, viii. 214.

Maritime Hypothec, vi. 249.
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Maritime Interest, ii. 197.

Mark, Subscription by, viii. 242.

Market Overt, viii. 243; xiii. 128; x. 325.

Market, No Available, ii. 74.

Markets, v. 247; vi. 35.

Marks Act, Merchandise, viii. 325.

Marque, x. 309.

Marquis, viii. 243.

Marriage, viii. 244.

Nullity, 245.

Constitution, 256.

Regular, 257.

Clandestine and Irregular, 257 ct seq.

Divorce, iv. 307.

International Aspect, 267.

Eegistration, 269.

Marriage, Eegistration of, x. 265.

Marriage Contract, viii. 270; xii. 97.

"Married Man" (Assurance Act, 1880), viii. 301.

Married Woman, viii. 294.

Married Women's Policies of Assurance (Scotland) Act, 1880, viii. 301.

Married Women's Property (Scotland) Act, 1881, viii. 301.

Married Women's Property (Scotland) Act, 1877, viii. 302.

Martial Law, viii. 305, 332.

Masculine Words include Feminine, xii. 7.

Master and Servant, viii. 305; vi. 203.

Employers and Workmen Act, viii. 307.

Eeparation, x. 293 ; v. 22.

Compensation, xiii. 222.

Desertion, iv. 210.

Conciliation Act, viii. 309.

Character, ii. 388.

Master of Ship, xi. 336.

Matrimonium (Eoman Law), viii. 311.

Maxims, viii. 314.

Meals in Factories, v. 241, 242.

Measures, xiii. 186.

Measure of Damages, iv. 64.

Medical Jurisprudence, viii. 315. See also Public Health.

Medical Officer of Health, viii. 315.

Medical Practitioners, viii. 319 ; xiii. 246.

Fees for Deathbed Attendance, iv. 101. Fees, x. 5.

Prescription of Fees, xii. 315.

Witnesses, ix. 97.

Medical Eeports, ix. 98.

Medical Witness (Presence during Trial), ix. 97.

Meditatio fugae, viii. 319.

Medium filium, i. 117.

Meetings, viii. 323.

Meetings of Creditors, Sequestration, xi. 190, 215.

Cessio, ii. 362.

Meetings of Company (Joint Stock), vii. 144.

of Directors, vii. 139.

Melior est conditio possidentis vel defendentis, viii. 324.
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Meliorations, viii. 324. See Improvements.
Member of Parliament, ix. 128.

Memorandum of Association, vii. 102-109.

Men's Ordinaries (Prescription), xii. 312.

Mercantile Agent, v. 205.

Mercantile Books (in Evidence), ii. 191.

Mercantile Law Amendment Act (Repeal), xi. 54.

Mercantile Writings, vii. 2.

Mercatoria, In re. Writings, vii. 2.

Merchandise ]\Iarks Acts, 1887, 1891, viii. 325.

Merchant Shipping Act, xi. 326 ; xi. 103.

^lessenger-at-Arms, viii. 327.

Messis sementem sequitur, viii. 330.

Metus (Pionian Law), viii. 330.

Mid-Superiority, xii. 153, 173.

Military Lands Act, 1892, viii. 331.

Military Law, viii. 332.

Military Manoeuvres Act, 1897, viii. 332.

Military Testament, \dii. 334.

Militia, viii. 334.

Milk, iv. 62.

Milk-Shops, iv. 62.

Mill, viii. 335.

Thirlage, xii. 249.

of Barony, ii. 34.

Mineral, viii. 336.

Minerals, Measure of Damages in Wrongful Abstraction of, iv. 82.

Mines, viii. 338.

Support, xii. 188.

Coal, Eegulation Acts, iii. 67.

Mines (Coal) Eegulation Acts, iii. 67.

Ministeii^yiii. 353.

Notarial Execution, xiii. 196; iv. 138, 139.

Demission, iv. 194.

Deposition, iv. 205.

Minister's Grass, vi. 138.

^Minister's Man, viii. 355.

Ministerial Duties of Sheriff, xi. 323.

Elinor, viii. 356.

Minute (in Process), viii. 368.

Minute-Book, viii. 368.

Minutes of Meeting, viii. 369.

Misprision of Treason, xii. 308.

Misrepresentation, viii. 369 ;
vi. 54.

Missives, vi. 195, 224.

.Mitigation of Punishment, vii. 5.

^Mitigation or Peductiou of Damages, iv. 78.

Mobbing, viii. 370.

}ib)dirication (Augmentation and), i. 355.

Molestation, viii. 371.

Money, viii. 372.

Mora, viii. 372.

^rort Ancestry, Brieve of, ii. 220.

Mortis causa, iv. 338.
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Mother (as Guardian), xiii. 4.

Motions, i. 78.

Motions, Incidental, i. 79.

Motions (at Meetings), viii. 375.

Motor Carriages, viii. 142.

Mournings, x. 46.

Moveable and Heritable, vi. 180.

Moveable Succession, xii. 74. et seq.

Intestate, ibid.

Testate, xii. 87 et seq.

Muirburn, viii. 377.

Multiplepoinding, viii. 377.

Multure; Multures, viii. 384.

Municipal Elections, viii. 385.

Munus publicum, viii. 390.

Murder, viii. 391.

Music (Copyright), iii. 305.

Nuisance, ix. 42.

Mussel Fisheries, vi. 7.

Mutiny, viii. 394.

Mutual Error, v. 92.

Mutual Gable, iii. 125.

Mutual Settlement; Mutual Wills, xii. 96; vii. 375.

Kevocation, x. 343 ; xii. 94, 96.

Mutuum, viii. 394.

Name, Change of, viii. 395.

Nationality, viii. 395.

Nations, Law of, vii. 42.

Natural Children, ii. 39.

Natural Obligations, ix. 78.

Naturalisation, viii. 398.

Nature, Law of, viii. 400.

Nautffi, caupones, stabularii, viii. 400.

Navigable Elver, x. 350.

Navy, viii. 403; xiii. 255.

Negligence, ix. 1 ; x. 288.

Contributory, iii. 268.

Negotiable Instruments, ix. 4.

Negotiorum gestio, ix. 15.

Nets (Fishing), vi. 13, 14.

Neutrals, ii. 155 ; x. 51 ; vi. 31 ; xiii. 262.

Newspapers (Contempt of Court), iii. 254.

New Trial, ix. 16.

Bill of Exceptions, ii. 72.

Next-of-Kin, iv. 163 ; v. 150.

Nexum, ix. 18.

Night Poaching, ix. 287.

Salmon, vi. 22.

Night Work in Factories, v. 227 224.

Nobile officium, ix. 19.

Nobility, ix. 239.

Noise (Nuisance), ix. 41.
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Nomina juris in Criminal Charges, vi. 319; iii. 158.

Nominal Eaiser, viii. 377.

Nominate and Innominate Eights, vi. 366.

Nominate Tutors, xiii. 6.

Nomination of Candidate

—

Parliamentary, ix. 132.

Municipal, viii. 387.

County Council, iii. 366.

Parish Council, ix. 123.

School Board, xi. 95.

Universities, xiii. 45.

Non-entry, xii. 168.

Non memini, ix. 71, 74.

Non-natural Use of Property, ix. 39 et seq. ; x. 292.

Non-navigable Elvers, x. 353.

Non numerate pecuniae, v. 132.

Non valens agere, ix. 406.

Not Negotiable (Cheque Crossed), ii. 412.

Not Proven, xiii. 60 ; xii. 258.

Notarial Execution, iv. 138.

Notarial Instrument, ix. 25.

Notarial Instrument, Infeftment by, vi. 337.

Notary Public, ix. 32.

Notary Public, Interest on part of, vii. 35.

Note (Court of Session), ix. 34.

Note, When Witness may use, xiii. 220.

Notice to Treat, vii. 287.

Notes, Judge's, ix. 34.

Notification of Infectious Diseases, viii. 319.

Notour Bankrujjtcy, ii. 1 et seq.

Novation, ix. 34.

Novels; Novelke constitutiones (Eoman Law), x. 381.

Novodamus, Charter of, ix. 36.

Nudum pactum, x. 103.

Nuisance, x. 37 et seq.

At Common Law, ibid. Under Public Health Acts, 51.

Nullity of Marriage, viii. 245.

Nuncupative Legacy; Testament, vii. 370; xii. 88.

Oath of Abjuration, i. 11.

Oath of Allegiance, ix. 75.

Oath in P.ankruptcy, ix. 58.

Oatli of Calumny, ix. 59.

Oath iJc fulcli administratione, ix. 60.

Oath to Inventory, ix. 60.

Oath of Jurors, ix. 60.

Oatli of WitnPR.ses, ix. 01.

Oath on Ecfercnco, ix. 63.

Oath, Judicial, ix. 75.

Oath, Ofricial, ix. 75.

Oath.'<, ProiniH.sory, ix. 75.

Oaths, L'nlawful, ix. 77.

Obiter dictum, ix. 77.
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Obligations, ix. 78.

Obligations, Illegal and Immoral, ix. 82; vi. 253.
Obligations, Extinction of, ix. 83.

Obligations in Eoman Law, ix. 85.

Obscene Works, Pictures, etc., Lx. 87.

Occupatio ; Occupancy, ix. 88.

Occupant, Franchise, vi. 47.

Successive Occupancy, vi. 51.

Offence, iii. 372; viii. 195.

Offer and Acceptance, ix. 89, 79.

Offer ; Bid, i. 349 et seq.

Office, ix. 91 ; viii. 390.

Officer, Deforcing, iv. 162.

Officers of State, ix. 93.

Official Eecords (in Evidence), ii. 190.
Old and New Extent, v. 182.

Omissa et male appretiata, i. 133.

Omitted, Competent and, iii. 156.

Oneris ferendi. Servitude, ix. 94.

Onerous Deeds, iii. 217.

Onus probandi, i. 160; x. 3.

Open Charters, ix. 95.

Open Doors, Letters of, ix. 96.

Open Doors at Trials, iv. 347.
Open Policy, viii. 222.

Opening Letters, x. 370, 371.
Opinion Evidence, ix. 96 e^ seq.

Oppression, xii. 221.

Oral Evidence, ix. 139.

Ordinary, Lord, ix. 99.

Origin, Domicile of, iv. 321.

Outer House, xi. 291.

Outlawry, ix. 100; vi. 93.

Outlaw as Witness, xiii. 212.

Outsucken Multures, ix. 100.
Oversman, ix. 101.

Over-Superiority, xii. 153.

Overtime in Factories, v. 226, 243.
Overture (General Assembly), iii. 16; i. 55.

Owner (Franchise), vi. 48.

Ownership, Eeputed, ix. 358.

Oyster Fisheries, vi. 7.

Pactum, ix. 102.

Pactum de non petendo, ix. 104.

Pactum de quota litis, ix. 104; ii. 273.

Pactum de retrovendendo, ix. 105.

Pactum illicitum, ix. 103 ; vi. 253.

Paintings and Pictures, ix. 106.

Copyright, iii. 308.

Pandects, x. 380.

Panel, ix. 108.

Paramour, Marriage with, viii. 252.
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Paraphernalia, ix. 108.

Pardon, ix. 110.

Parent and Child, ix. 110.

Parish, ix. 112.

Parish, Quoad Sacra, ix. 124.

Parish Council, ix. 113.

Parish Council Elections, ix. 121.

Parliament, ix. 125.

Parliament, Members of, ix. 18.

Parliamentary Churches, ix. 130.

Parliamentary Elections; Procedure, ix. 131.

Parochial Board, ix. 138.

Parochial Ptelief, ix, 335.

Parole Evidence, ix. 139.

Partibus, ix. 149.

Particeps criminis, i. 38, 85.

Partner ; Partnership, ix. 149.

Parts and Pertinents, ix. 182.

Party, as Witness, xiii. 207. (/).

Passengers, Eailway, x. 153.

Passive Titles in Heritage

—

Gestio pro hierede, ix. 187.

Praiceptio htereditatis, ix. 195.

Pasturage of Cattle, vi. 220.

Common, iii. 136.

Patent; Letters Patent for Inventions, ix. 199.

Patent, Measure of Uamages in Infringement, i. 83.

Pater est quem nuptite demonstrant, ix. 228.

Paternity, ix. 228; i. 157.

Patria potestas, ix. 229.

Patronage (Ecclesiastical), ix. 231 ; vii. 248.

Paupers, ix. 335.

Pauper Lunatics, ix. 343 ; xi. 303.

Pawn; Pawnbroking, ix. 231.

Payment, ix. 234.

Peace, Breach of, ii. 209.

Peace, Justice of, vii. 263.

Peculiuin, ix. 237.

Pedhir, ix. 239.

Peer ; I'eerage, ix. 239.

Peer.s, Election of Scottish Pepresentative, ix. 242.

Penal and Liquidate Damages, ix. 243 ; iv. 78.

I'enal Servitude, ix. 245.

Penalties, Statutory, ix. 247.

Pendente lite, nihil iuuovundum, ix. 252.

Pension, ix. 253.

Penuria tcstium, ix. 253.

P(,'rambulation, ix. 254.

Per cajiita; Per stirpes, ix. 254; xii. 117.

Perduellion, xii. 305.

Peremptory Defences, iv. 157.

Periculuin, x. 34G.

Perils of Sea, viii. 231,

Perjury, x. 255.
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Perjury, Subornation of, ix. 257.
Permutation, ii. 35 ; v. 116.
Personal Bar or Exception, ii. 27.
Personal Diligence, iv. 228.
Personal Eights, ix. 258.
Personal Services, ix. 259.
Personal Presence as Ground of Jurisdiction, vii. 221
Person of Minor, iv. 33.

Personation, iii. 330.
Per stirpes; Per capita, ix. 254; xii. 117.
Pertinents, ix. 182.

Petition, ix. 259 ; i. 68, 72.

Petition and Complaint, ix. 202.
Petitory Actions, ix. 263.

Petroleum, ix. 263.
Petty Sessions, vii. 268; ix. 295.
Pew, xi. 126.

Pharmacy Acts, ix. 264.

Pharmacopo?ia, British, ix. 265.
Photographs (Copyright), iii. 308.
Photograph, Identification by, vi. 252; ii. 61.
Pictures, ix. 106.

Copyright, iii. 308.

Pictures, Obscene, ix. 87.

Pigeons, ix. 265.

Pignus; Pignorate Eights, ix. 266.
Pilot, ix. 268.

Piracy, ix. 272.

Pirates (Marine Insurance), viii. 232.
Plagium, ix. 272.

Plan: in Evidence, ii. 191.

Planting and Enclosing of Lands, ix. 272.
Plays, Licensing, ii. 381.

Pleas in Bar of Trial, ii. 31.

Plea of Panel, ix. 276.

Pleading, ix. 277.

Pleas in Law, ix. 277; i. 74.

Pleas of the Crown, iv. 11.

Pledge, ix. 278.

Plenishing Order, vi. 247.

Pleuro-Pneumonia, iii. 244.

Plough-Goods, ix. 285.

Ploughgate of Land, ix. 285.
Plural words include Singular, xii. 7.

Pluris petitio, ix. 286.

Poaching, ix. 286.

Night, 287.

Day, 289.

Prevention Act, 291.

Salmon, vi. 15 ct seq.

Poinding, ix. 293.

Poinding of the Ground, ix. 298.
Poison, ix. 303.

Poisoning, ix. 304.
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Police, ix. 304.

Police Court, ix. 311.

Police, Militaiy, ix. 323.

Policeman, iii. 228.

County, iii. 233.

Burgh, iii. 235.

Policy. See Insurance.

Pollution of Eivers, x. 363.

Poor; Poor Law, ix. 325.

Administration, 325.

Funds Applicable, 332.

Ptelief, 335.

Eecourse, 339.

Eemoval, 341.

Pauper Lunatics, 343.

Poor, Inspector of, ix. 327.

Poor's Poll ; Probabilis causa litigandi, ix 344.

Poor's Agents, ix. 344.

Poor's Counsel, ix. 344.

Popular Action, ix. 351.

Ports and Harbours, ix. 352.

Positive Prescription, ix. 395.

Posse comitatus, ix. 356.

Possessio decennalis et triennalis, ix. 357.

Possession, ix. 357.

Possessory Action, ix. 361.

Possessory Judgment, ix. 362.

Posthumous Child, ix. 365; ix. 390; iii. 171; viii. 289.

Postliminium ; Jus postliminii, ix. 365.

Post mortem Dissection or Examination, i. 222.

Post-Nuptial Marriage Contract, viii. 293.

Post Office, ix. 366.

Post Office Offences, ix. 367.

Power of Appointment, i. 281 ; xii. 101.

Power of Apportionment, xiii. 90.

Powers of Administration in Trusts, xii. 360.

Power of Attorney, ix. 373.

Power of Sale, ix. 374.

Pnecariuin, ix. 377.

Pr;cccptio hicreditatis, ix. 195.

Pnucipuum, vi. 178.

Prajdial Servitudes, xi. 264.

Prajx^situra, ix. 378.

Preamble, xii. 3.

Prccarium, ix. 377.

Precatory Tru.st, vii. 373; xii. 118.

Precedence, ix. 381.

Precept of r/cur cons/at, iii. 46; :

Precept of Sasinc, vi. 324.

Precognition, ix. 388.

PrefercnceH (P>ankruptcy), ii. 9.

Preferences, Undue, on Tart of llaiKvays, x. 161.

Preferential Payments in Bankruptcy Act, 1888, ix. 38J.

Pregnancy, ix. 390.
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Prerogatives of Sovereign, xi. 372.
Presbytery, iii. 15.

Prescription, ix. 392.

Positive, 395.

Negative, 403.

International Law, 408.

Koman Law, xiii. 51.

Crimes, 409.

Triennial, xii. 312.

Quinquennial, x. 128.

Sexennial, ii. 115.

Septennial, ii. 346.

Decennalis et triennalis, ix. 357.

Vicennial, xiii. 120.
Prescription of Crimes, ix. 409.
Presentation of Bill of Exchange, ii.

Presentation, Bond of, ii. 186.
Presenter of Signatures, x. 1.

Presumption of Life, viii. 86.

Presumptions; Presumptive Evidence, x. 2.

Presumptive Heir, vi, 176.
Pretium affectionis, x. 9.

Prevarication upon Oath, ix. 257; iii. 253.
Prevention of Crimes Acts, x. 9.

Prevention of Disease, x. 98 et seq.

Previous Convictions, iii. 279.
Previous Question, x. 12.

Price, xi. 11, 27.

Primage, vi. 161.

Primary Use of Water, xiii. 163 c^ scq.

Primogeniture, x. 13.

Principal and Accessary, i. 27.

Principal and Agent, x. 13; i. 163.
Principality of Scotland, x. 25.

Printer, x. 26.

Prints, Copyright, iii.

Prior tempore potior jure, x. 27.
Prison, x. 28.

Prison Breaking, x. 31.

Prisoner, Booking of a, for Debt, ii. 193.
Prisoner, Escape of, v. 96.

Prisoner of War, x. 32.

Private Act of Parliament, x. 32.

Private Bill, x. 32 et seq.

Privateers; Privateering, x. 46.

Privilege hi Slander, iv. 149.

Privileged Debts, x. 46 ; iv. 101 ; vi. 98 ; ix. 389.

Friendly Societies, vi. 78.
Privileged Summons, vi. 321.
Privileged Writings, x. 47.

Privy Council, x. 47.

Judicial Committee, x. 49.

Privy Seal, xi. 103.

Prize Law, x. 51.
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Pro indiviso, x. 52 ; iii. 137.

Probable Cause, Want of, x. 52; iv. 151.

Probabilis causa litigandi, ix. 344.

Probation, x. 71 ; i. 78 ; v. 107 ; ii. 59 ; ix. G3 ; 139 ; xiii. 204 ; iii. 105.
Procedure PtoU, x. 54.

Procedure (Criminal), iii. 380.

Process, x. 54 (for Eeferences), i. 73.

Process Caption, ii. 294.

Proclamation of Banns, ii. 23.

Procuration (of Females), iii. 376.

Procurator, x. 53.

Procurator-Fiscal, x. 55.

In Sheriff Court, iMd.

Justice of Peace, 62.

Burgh, 62.

Procurator-Fiscal of Lord Lyon King of Arms, viii. 178.

Procurators, vii. 307.

Procurators in Glasgow, x. 63.

Procuratory of Eesignation, iii. 189.

Pro-Curator, iv. 43.

Productions

—

Civil Proceedings, x. 65 ; i. 78.

Jmy Trials, vii. 238.

Sheriff Court, x. 65.

Criminal Trials, x. 65 ; iii. 382.

Production of Documents, i. 78.

Profanity, x. 66 ; ii. 151 ; i. 344.

Profits, Violent, xiii. 123.

Progress of Titles, x. 67.

Promise, x. 67 ; ix. 89, 80.

Promise of Marriage, Breach of, ii. 211.

Promise suhscquente cojnda, Marriage, viii. 261.

Promissory Notes, x. 67.

Promulgation of Statutes, xii. 8.

Pro-mutuum, iii. 170.

Proof, X. 71 ; i. 78 ; v. 107 ; ii. 45, 59 ; ix. 63, 139 ; xiii. 204; iii. 105 ; vi. 195.

Proof, Modes of, i. 78; x. 71.

Proof before Answer, ii. 45.

Proof by Commission, iii. 105.

Proof by Writ or Oatli, ix. 63.

Proof of Obligations regarding Heritage, vi. 195.

Property, x. 72.

Property and Income Tax, vi. 201.

rropriis manihus Susinc, xi. 87.

Prorogation of Jurisdiction, vii. 229.

Prorogation of Parliament, ix. 127.

Prosecution, Criminal

—

Solemn, iii. 380.

Summary, iii. 385.

Prosecution, Malicious, x. 72.

Prosecutor, Concourse of Public, iii. 105.

Protection of Infant Life, x. 76.

Protection Order, iii. 203; iv. 208; viii. 304

Protestation, x. 77 ; i. 70.
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Protesting of Bills, ii 101.

Protocol-Book (of Notary), ix. 33.

Pro-Tutor, xiii. 23.

Prout cle jure, x. 79. See also Proof.

Provident Societies, Industrial and, vi. 322.

Proving of the Tenor, x. 79.

Provision, Heirs of, vi. 164.

Provisional Order, x. 83.

Provisions to Children, Widows, Husbands, viii. 275 et seq.

Provocation, in Assault, i. 328.

Provost, ii. 264
Proxy, X. 87.

Puberty, x. 119.

Public and Private Acts, x. 46, 32.

Public Burdens, x. 90.

Public Company, vii. 98.

Public Health Acts, x. 90 et seq.

Authorities, x. 91.

Sanitary Provisions, x. 92.

Prevention of Disease, x. 98.

Epidemics, x. 102.

Lodging Houses, x. 103; iii. 135.

Sewers and Water Supply, x. 103.

Acquisition of Lands, x. 109.

Legal Proceedings, x. 110.

Port Authority, x. 113.

Eating, etc., x. 107.

Public Houses, viii. 50.

Public Law, iii. 239.

Public Market, viii. 243.

Public Officer, viii. 390.

Public Prosecutor

—

Procurator-Fiscal, x. 55.

Lord Advocate, viii. 156.

Advocates-Depute, i. 149.

Concourse, iii. 165.

Public Kecords, x. 229.

Public Eights, ii. 36.

Public Eight of Way, x. 344.

Public Eoad, x. 344; vi. 197; x. 366.

Published Works, Copyright, iii. 292.

Puffer, X. 117.

Punishment, x. 118.

Arbitrary, i. 296.

Capital, ii. 291.

Penal Servitude, ix. 245.

Pupil, X. 119 ; xiii. 1.

Pupils Protection Act, vii. 174 et seq.

Purchase. See Sale.

Pursuer, xii. 267.

Pursuivant, viii. 178.

Quadriennium utile, viii. 360

Quamdiu se bene gesserit, i. 140.
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Quanti minoris actio, x. 123; xi. 51.

Measure of Damages, iv. 75, 82,

Quantum meruit, x. 126.

Quarantine, x. 102 ; ii. 125.

Quarter Sessions, vii. 268 ; ix. 295.

Quasi-Delict, iv. 174.

Queen, xi. 371 ; iv. 5.

Queen's Counsel, x. 127.

Queen's Evidence, x. 128.

Queen's Eemembrancer, x. 128.

Querela inofficiosi testamenti, viii. 29.

Quinquennial Prescription, x. 128.

Quoad Omnia Parishes, ix. 112.

Quoad Sacra Parishes, ix. 124.

Quorum

—

Justices, vii. 268.

Trustees, xii.

Tutors, etc, iv.

Eabbits, X. 130 ; vi. 145.

Railways, x. 130.

Constitution of Company, 131.

Acquisition of Land, 132.

Construction of Eailway, 136.

Use and Working, 141 et seq.

Court of Commissioners, 163.

Taxation, 168.

Amalgamation, etc., 171.

Railway and Canal Commissioners, x. 103.

Ptanking and Sale, x. 173.

Ranking of Creditors in Bankruptcy, xi. 220.

Rape, X. 175.

Rates, Parish, x. 188.

County, X. 195.

Burgh, X. 198.

Various, x. 202, 203.

Ratification by Wives, xiii.

Rating, x. 176.

Valuation, ibid.

Assessment, x. 187.

Parish, 188.

County, 195.

Burgh, 198.

Various, 202, 203.

Real P.nrdfiis, ii. 2.".9.

Real Right, vii. •I'A).

Rebel ; Rebellion, x. 209.

Recall of Arrostuients, i. 318.

of Inhibition, vi. 350.

of Sequestration, xi. 177.

Receipt, iv. 237.

Deposit, iv. 202.

Stamp, xi. 459.
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Eeceiver of Wrecks, xiii. 224.

Eeceiving Stolen Goods, x. 316.

Eecess, iii. 9.

Eeckless Acts, iv. 21.

Driving, vi. 99,

Firearms, v. 331.

Eeclaiming Notes, x. 210 ; i. 79.

Eecognition, Casualty, xii. 159.

Eecompensation, x. 228.

Eecompense, x. 228.

Eeconvention, vii. 228.

Eecord, x. 229; i. 77.

Eecord, Adjustment, i. 77.

Eecord, Amendment, i. 216 et seq., 77.

Eecords, x. 229.

Eecords of Courts of Law, x. 230.

Eecording Deeds, x. 240.

Reddendo, x. 230.

Eedemption of Casualties, xii. 177.

Eedemption of Land Tax, vii. 281.

Eedhibitoria actio, x. 230.

Eeduction, x. 231.

Eeferees, Court of, x. 233.

Eeference, i. 297.

Eeference to Oath, ix. 63.

Eeformatory Schools, iv. 379.

Eegalia, x. 234.

Eegality, x. 235.

Eegiam majestatem, x. 236.

Eegimental Debts Act, x. 237.

Eegister, Lord Clerk, Depute Clerk, x. 237.

Eegistrar of Friendly Societies, x. 239.

Eegistration, x. 240.

For Execution and for Preservation, x. 240.

For Publication, x. 250.

Eegistration of Births, Deaths, and Marriages, x. 258 ct seq.

Authorities and Districts, 259.

Administrative, etc., Provisions, 261.

Births, 263.

Deaths, 264.

Marriages, 265.

Forms and Schedules, 267-270.

Eegistration of Ships, xi. 327.

Eegistration of Voters, x. 270.

Valuation Eoll, 271.

First List, ibid.

Claim, ihid.

Lodger Claim, 272.

Objections, ihid.

Mandates, ihid.

Sheriff's Court, 273.

Amendment, ibid.

Authentication, ihid.

Universities, 374.



Ptegistration Appeal Court, x. 274.
Kegrating, v. 2;j ; vi. 35.

Kegular and Clandestine ]\Iarriages, viii, 257.
Eei interventus, x. 275; viii. 143.
Rejection in Transitu, iv. 183; xi. 44.
Eelationship ; Eelatives, iv. 163 et seq.

Release, viii. 43.

Relevancy—Civil Process, iv. 15G : ii. 46.

Criminal, iii. 382, 391.
Relief, Cautionary Obligations, ii. 335, 336.

Delict, iv. 84.

Contract of Indemnity, ii. 317.
Between Heir and Executor, vi. 174

Relief and Composition, xii. 169.
Relief and Exoneration (Illegal Practices at Elections), iii. 337.
Religious Teaching in Schools, iv. 373.
Relocation, vi. 207 ; vii.

Remembrancer, x. 128.

Re merco.toria, A\'ritings in, vii. 2.

Remissio injuria?, iii. 179 ; vii. 217.
Remit, x. 277.

Removal of Passengers from Railway Carriage, x. 156.
Removal of Trustees by the Court, x. 278
Removing of Tenants, xii. 233.

Remuneration, x. 228.

Rent, x. 280.

Repairs, vii. '.VoQ, 345.

Reparation, x. 281.

Malice, 288.

Negligence, 288.

Employers Liability Act, 297 ; v. 22.

Measure of Damages, iv. 80.

Repeating a Summons, x. 303.

Repetition, x. 303 ; iii. 170.

Legacies, vii. 389.

Reponing, x. 305.

Court of Session, ibid.

Sheriff Court, x. 308.

Report to Inner House, x. 308.

Representation

—

Contracts, x. 308.

Sale, x. 30S.

Letters of Credit, viii. 40.

Representation, Parliamentary, iii. 140; ix. 128; vi. 47.

Representation of the People (Scotland) Act, 1868, vi, 47.

Representative Peers, Scottisli, ix. 242.

Peprisal, x. 309.

Reputed Ownership, ix. 358; vi. 202.

I{es, X. 309.

Res communes, x. 310.

Res cor]torale8, x. 309.

Res fuiigibiles, x. 309.

Res gestio, x. 311.

Res incorporales, x. 309.

s. E.—VOL. .\nr. ^-^
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Ees immobiles, x. 309.

Kes judicata—Civil, x. 310.

Criminal, xii. 258; x. 313.

Ees mobiles, x. 309.

Kes noviter veniens ad notitiam, x, 313.

Ees nullius, ix. 88; x. 310.

Eos publico, X. 310.

Ees religiosa?, x. 311.

Ees sacrse, x. 311.

Ees sanctpe, x. 311.

Ees universitatis, x. 310.

Eescissory Action, i. 69.

Eeserve Forces, x. 314; vii. 334; xiii. 137; xiii. 228.

Eeset, X. 316.

Eesidence (As ground of Jurisdiction), vii. 219.

(For Franchise), vi. 49, 50, 51. (Settlement), xi. 302.

Eesidence, Eestraints on, iii. 178.

Eesidue ; Eesiduary Legatee, vii. 368.

Eesignation (Feudal), iii. 221 ; ii. 397 ; v. 267 et scrj.

Eesignation of Trustees, x. 317.

Eesolutive Clause, x. 322 ; v. 37.

Eesolutive Condition, x. 322.

Eespondentia, x. 322.

Eestitutio in integrum, x. 324.

Eestitution, x. 325.

Eestraints on Liberty, x. 328.

Eestraints on Eesidence, iii. 178.

Eestraints on Trade, x. 328.

Eetainer, i. 145.

Law Agent, vii. 315.

Eetention x. 330.

Eetour, ii. 220.

Eetoured Duties, v. 182.

Eeturn, Clause of, x. 332.

Eeturning Officer at Election

—

Parliamentary, ix. 131.

Municipal, viii. 386.

County Council, iii. 365.

Parish Council, ix. 122.

School Board, xi. 94.

Universities, xiii. 45.

Eeversion ; Eeverser, vi. 186.

Eeview, x. 340.

Eevocation, x. 340 ; xii. 94.

Eevocation (Donations Inter virum et uxorem), iv. 336.

Ehodia lex de jactu, x. 343.

Eiding Claims (in Multiplepoindings), viii. 382.

Eifle Eanges, i. 326.

Eight, ix. 78 ; vii. 250 ; x. 309.

Heritable and Moveable, vi. 180.

Corporeal and Incorporeal, iii. 317.

Eight in Security, xi. 139.

Eight of Way, x. 344.

Eiot; Mobbing and Eioting, viii. 370.

Eiot Act, viii. 371.
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Risk or Periculum, x. 346. Sec also Insurance.
Eiver, x. 350.

Navigable, ibid.

Non-Navigable, x. 353.

Pollution, X. 363; ix. 39.

Elvers Pollution Prevention Act, 1876, x. 363.
Ptoad, vi. 197; x. 366; x. 344.

Drove Pioad; Actus, iv. 358; i. 86.

Iter, vii. 87.

Loaning, viii. 132.

Ptoads and Bridges, x. 366.
Ptoad, Ptule of the, x. 366.

At Sea, ibid.

lioads and Bridges, x. 366; vi. 197.

Eoads and Bridges in Burghs, x. 374.

Eoads, Substituted (Compulsory Powers), x. 139.
Eobberj, x. 375.

liogue Money, x. 375.

EoUs of Coui't, Procedure Eoll, x. 54.

Debate Eoll, iv. 101, 102.

Summar Eoll, xii. 140.

Short Eoll, xii. 140.

Long Eoll, xii. 140.

Single Bills, xi. 341.

Eoman Law, x. 376.

In Scotland, x. 385.

Eotation of Crops, iv. 2.

Eoup, i. 349.

Eoyal Mines, viii. 339.

Eoyalty, Mines, viii. 343.

Patents, ix. 227.

Copyright, iii.

Eubric, xii. 3.

Eunning Days, iv. 104, 195.

Eunning Letters, iii. 381.

Eunning Powers (Eailway), x. 145.

Eunrig and Eundale, x. 389.

Sabhatii, xii. 152.

Sabbath-breaking, xi. 1.

Sailor, xi. 103; 332.

Salaries, Arrestment, i. 313.

Sequestration, xi. 209.

Sale, xi. 3 d srq.

Ileritago, xi. 7 ;
vi. 195.

Moveables; (ioods, xi. 24.

Incorporeal Moveables, xi.56.

Sale of Fooil and Drugs Acts, xi. 58.

Sale of Goods, xi. 24 (with S('].arato Index prefixed at xi. 2, 3).

Sale of Heritage, xi. 7 (with S(,'[)arato Index prefixed at xi. 2): vi. 105.

Sale of HorHellesh, etc., Eegulation Act, x. 04.

Sale on Approval, xi. 5, 36.

Sale on Ilire-Purcbase System, xi. 5, 30. %
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Sale or Eeturn, xi. 5, 36.

Sale, Power of, ix. 364.

Salmon-Fishing, vi. 11.

Salvage, xi. 65.

Sanctuary, Privilege of, xi. 86 ; i. 7.

Sanitary Authority of Port, x. 113.

Sanitary Provisions under Public Health Acts, x. 92.

Sanitation and Health under Factory Acts, v. 212.

Sasinc, vi. 324; x. 240.

Propriis manibus, xi. 87.

Burgage, ii. 253.

Sasine Projmis manihis, xi. 87.

Savings Banks, xi. 88.

Scat ; Scattald, xiii. 34, 36.

Scavenging, Special District, iv. 301.

School, iv. 370 ct scq.

School Board, iv. 370, 371.

Election, xi. 93.

School Board Elections, Procedure at, xi. 93.

School Board Teachers, iv. 375 ; xii. 226.

School Districts, xi. 370.

Schoolmaster, iv. 375 ; xii. 226.

Schools, Higher Class Public, xi. 376.

Schools, Technical, xi. 376.

Scienter, xi. 96.

Scientific Books (in Evidence), ii. 191.

Scots Money, xi. 97.

Sculpture, iii. 310.

Sea, xi. 97.

Sea, Offences committed at, vii. 271.

Seal of Cause, xi. 103.

Seals, xi. 103.

Seamen, xi. 103.

Hypothec or Lien of, vi. 250; xi. 107.

Searches; Search for Incumbrances, xi. 109 ct seq.

Search-Warrant, xi. 125.

Seashore, xi. 97.

Seats in Churches, xi. 126 ; vii. 276.

Seaworthiness, xi. 132.

Secondary Creditors, ii. 309.

Secretary for Scotland, xi. 138.

Securities, xi. 139 ct scq.

Heritable, vi. 185.

Sederunt, Act of, i. 60.

Sedition, xi. 161.

Seducing Eoyal Forces to Mutiny or Desertion, x. 162.

Seduction, xi. 162.

Self-Defence, Homicide, iv. 24.

Assault, i. 328.

Civil Liability for Assault, i. 320, 330.

Semiplena probatio, xi. 163.

Senators of College of Justice, iii. 93; xi. 291.

Sentence, xi. 164.

Pleas in Bar of. Hid.
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Separation of Spouses, Judicial, vii. 215.
Separation of Trial, iii. 383; 389.
Septennial Prescription, Limitation, ii. 346.
Sepulchres, Violating, xiii. 123.
Sequels, xi. 166.

Sequestration, xi. 166 (Table of Contents prefixed)
Sequestration for Eent, vi. 247.
Servant; Service, vi. 203.
Servant, Domestic, vi. 203 et scq., 209.
Servant, Wrongful Dismissal, iv. 76; vi. 209.
Service, Desertion of, vi. 209; iv. 76.
Service Franchise, vi. 50.

Services, Personal, ix. 159.
Service of Heirs, xi. 263.
Servitudes, xi. 264.

Session, Court of, xi. 289.
Sessions of the Peace, xi. 295; vii. 268.
Set-oft', iii. 145.

Settlement, Poor Law, xi. 296
By Birth, 297.

"

By Parentage, 298.
By Marriage, 301.
By liesidence, 302.
Of Pauper Lunatics, 303.

Settlement; Will, xiii. 190.
Sewers (Public Health Acts), x. 103.
Sheep, xi. 304.

Sheriff; Sheriff Court, xi. 305; xi. 320.
Sheriff, Executive and Administrative Duties of, xi 3'>0

Sheriff-Substitute, xi. 307.
Honorary, ibid.

Sheriff-Clerk, xiii. 276.
Sheriff Court-Houscs : Acts 1860-1884, \. 209
Sheriff-Officer, xi. 326.

Ship; Shipping, xi. 327; xiii. 240.
Bill of Lading, ii. 125.

Charter Party, ii. 397.

Demurrage, iv. 194.

Marine Insurance, viii. 214.

Average, i. 362, 113.

Pilots, ix. 268.

Collision, iii. 94.

Seamen, xi. 103.

Mortgage, xi. 327.

Bottomry, ii. 197. Pespondentia, x. 322.

Salvage, xi. 65.

Tug and 1'ow, xii. 4Ul.

Shi[)'H Husband, xi. 335.

Shipmaster, xi. 336.

Slioj) Hours IJcgulation Act.s, xi. 339.

Shore; Siiushore, xi. 97.

Short Holl, xii. 140.

Short Titles, xi. 339.

Sick P.ill. ii. ILM.
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Signature, iv. 135; xiii. 195.

Signatures, Presenter of, x. 1.

Signet, Writers to the, xiii. 22G.
Signeting of Summons, i. 74.

Silver and Gold Plate, xi. 340.
Single Bills, xi. 341.

Singular Successors, xi. 341.

Sisting a Mandatary, viii. 195.

Sisting Process, xi. 344.

Si sine liberis. Conditio, iii. 171 ; xii. 107.

Skilled Evidence, ix. 96.

Slains, Letter of, xi. 345.

Slander, iv. 145.

Slander of Title, xi. 347.

Slander of Parliamentary Candidate, ii. 284.

Slaughter of Diseased Animals, iii. 245.

Slaughter-Houses ; Knackers' Yards, xi. 347.

Small Debt Court, Sheriff, xi. 350 (Table of Contents prefixed).

Small Debt Court; Justice of the Peace, xi. 361.
Smoke, ix. 40 et scq. ; xi. 362.

Smoke Nuisance Abatement (Scotland) Acts, xi. 362.
Smuggling, xi. 363.

Snipe, xi. 365; xiii. 221.

Socius criminis, i. 27.

Sodomy, xi. 365.

Solatium, xi. 365.

Soldiers, i. 308.

Solicitor, xi. 369.

Solicitors in the Supreme Courts; S.S.C, xi. 369.
Solicitor-General, xi. 371.

Solway Pishing, vi. 20.

Sovereign, xi. 371 ; iv. 5.

Souming and Eouming; Sowming and Powming, xi. 374.
Special Case, xi. 374.

Special Constables, iii. 235, 237.

:Specific Performance, xi. 375.

Specific Implement or Damages, iv. 78.

.Specificatio, xi. 376.

Specification, Acquisition of Property by, xi. 377.
Specification and Diligence for Recovery of Writings, xi. 378.
Spei emptio, xi. 387.

Spes successionis, xi. 389.

Sponsio ludicra, vi. 106.

Spring Guns, xi. 390.

Spuilzie, xi. 390.

Stablers, vi. 219.

Stagna, xiii. 165.

Stamps, xi. 392. (Deeds, etc., alphabetically arranged, with amounts of

Stamps required, pp. 420-465.)
Standing Joint Committee, xii. 1 ; iii. 349.
Stations, Railway, x. 159.

Statute Law, xii. 1.

Statute Law Revision, xii. 9.

Statutory I'enalties, ix. 247.
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Statutory Fades and Orders, xii. 11.

Steelbow, xii. 12.

Stillicide, iv. 365.

Stipend, xii. 13.

Small, 14.

Stipendiary Magistrate, xii. 14.

Stipulatio, xii. 16.

Stirpes, Per; Per capita, ix. 254; xii. 117.

Stockbroker, xii. 18.

Stoppage wi Transitu, xii. 22.

Stoiithrief, xii. 31.

Straightening of Marches, xii. 31.

Straw, xii. 32.

Strays, xiii. 143.

Streets, x. 374.

Subinfeudation, xii. 32.

Burgage, ii, 251.

Subornation of Perjury, ix. 257.

Subrogation, xii. 34.

Subscription of Deeds, iv. 135.

Substitute ; Substitution, xii. 34.

Substituted Pioads, x. 139.

Succession xii. 37 (with Table of Contents on p. 38).

Heritable : Intestate, 44.

Testate, 59.

Moveable : Intestate, 74.

Testate, 87.

Succession in Roman Law, xii. 136.

Succession Duty, viii. 1.

Sucken ; Suckener, xii. 140.

Summar Pioll, xii. 140.

Summary Complaint, iii. 157.

Summary Diligence on Bills of Exchange, xii. 141._

Summary Procedure ; Summary Prosecution, iii. 385.

Summons, xii. 143 ; i. 73.

Sunday, xii. 152.

Supercargo, xii. 152.

Superiluous Lands, vii. 297.

Superiority, xii. 152.

Duties of, 155.

Pvights of, 158.

Duties, ihid.

Casualties, 167.

Irritancy, 178.

Conditions, 180.

Siipervisiou Order (Joint Stock Com])ani<'s\ xii. 18:5; vii. 157, 158.

.Supervi.'^ion, Police, x. 10.

Supplement, Letters of, xii. 185.^

Supplementary Summons, xii. 150.

Supi)ly, Commissioners of, iii. 119.

Support, xii. 187.

Natural, to Land, ihid

'!".) r.uildings from arjjoining I>and, 195.

To Buildings by IJuildiugs, 200.
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Surface Water, xiii. 163.

Surrogatum, xii. 201.

Surveyor, xii. 203.

Survivance in Conimou Calamity, xii. 205.
Suspension, xii. 206.

Suspension (Criminal); Suspension and Liberation, xii. 219.
Swans, xii. 222.

Sweeps, Chimney, iii. 6.

Swine Fever, iii. 245.

Tacituenity, viii. 373.

Tailzie, v. 27.

Taxation (Expenses), xii. 222; i. 80.

Taxation of Eailways, x. 168.

Taxes Management Act, vi. 261 ct seq.

Technical Schools, iv. 376.

Teacher, xii. 226 ; iv. 375,

Teiu(;l Court, siii, 227»

TylndB, xii. 228.

TeindB, Valuation of, xii. 233
Teind Clerk, iii. 60.

Telegraph ; Telephone, ix. 367.

Tenant, xii. 233 ; vii. 328.

Eemoving xii. 233. See Improvements,
Tenant (Franchise), vi. 49.

Tenants, Kindly, xii. 237.

Tender, xii. 239.

Tender ; Lands Clauses Act, xii. 240.

Tender of Amends, xii. 240.

Tender, Legal, viii. 372.

Tenor, Proving of the, x. 79.

Tents (Public Health Acts), x. 101.

Tenures, Feudal, v. 320 ; xii. 158.

Burgage, ii. 227.

Udal, xiii. 28.

Booking, ii. 194.

Crofters, iii. 393.

Tenure, Security of (Crofters), iii. 394.

Terce, xii. 241; 49; vi. 191.

Terce, Kenning to the, vii. 273.

Term, Circumduction of the, iii. 22.

Terms ; Eemoval Terms, xii. 244.

Testament, xiii. 190.

Testament in Eoman Law, xii. 130.

Testing Clause, iv. 137.

Textile Factories, v. 213.

Theatres (Licensing), ii. 381.

Theft, xii. 245.

By Housebreaking, vi. 233.

Plagium, ix. 272.

Eeset, X. 316.

Eobbery, x. 375.

Previous Convictions, iii. 279, 280.
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Thellusson Act, xii. 2-48.

Thief. See Theft.

By Habit and liepute, vi. 155.

Thirlage, xii. 249.

Tholed an Assize, xii. 258.

Threats, xii. 258.

Extortion, v. 187.

Through Freight (Ship, etc.), vi. 71 ; x. 162, 1-47.

*' Ticket-of-Leave," iii. 275.

Tickets, Paiihvay, x. 156.

Tigni immittendi, xii. 209.

Timber, xii. 259.

Time, Computation of, xii. 261.

Time Freight, vi. 70.

Tinsel of Superiority, xii. 265.

Tinsel of the Feu, xii. 266.

Tippling Acts, vi. 365.

Title to Exclude; Exclusive Title, xii. 267.

Title to Sue and Defend, xii. 267.

Titles; Dignities, iv. 226.

Towage, xii. 401.

Town Clerk, xii. 281.

Trade, Board of, xii. 285.

Trade Disputes: Conciliation Act, xii. 289.

Trade Mark, xii. 290.

Measure of Damages for Infringement, iv. 83.

Trade Unions, xii. 291.

Trade, Usage of. Custom of, iv. 57.

Tradition, iv. 181 ; xi. 42 ct seq.

Tramway, xiii. 280.

Transaction, xii. 298.

Transference (Process), xii. 299.

Transmission of Lease, vii. 338.

Transportation of Convicts, ix. 245.

Transportation of Kirks, vii. 276.

Transumpt, Action of, xii. 301.

Travelling on liailway witliout Ticket, or Ticket of Lower Class, x. !;•/

I.-.8.

Trawling, xii. 301 ; vi. 4.

Treason, xii. 305.

Treason-Felony, xii. 307.

Treason, Misprision of, xii. ."'08.

Treasure Trove, xii. .")09.

Treating, iii. 325.

Trees, xii. 259.

Trespass, xii. 311. See also I'uaclung.

Trial, Jury, vii. 232.

New, ix. 16.

Criminal, iii. 383, 389.

Triennial rrcsfription, xii. 312.

Trout-Fishing, vi. 22.

Truck Acts, xii. 320.
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Trust, xii. 326.

Simple and Special, 327.

Public and Private, 327.

Lawful and Unlawful, 328.

Constitution, 331.

Proof of, 334.

Eesulting, 336.

Constructive, 338.

Implied, 339.

Eevocation, 340.

Domicile and Jurisdiction, 342.

Trustee, xii. 346 (with Table of Contents prefixed).

Trust for Creditors, xii. 397.

Trustees, Appointment hj Court, i. 283.

Trustees : of Property gifted to Pupil, xiii. 2.

Tug and Tow, xii. 401.

Turnpike Act, x. 370.

Tutor, xiii. 1 (with Table of Contents prefixed).

Tutor-dative, xiii. 23.

Tutor ad Litem, iv. 44.

Tutor-at-Law, xiii. 24.

Tweed Fishing, vi. 19.

Twopenny Act, vii. 269.

Udal Law, xiii. 28 (with Table of Contents prefixed).

Ultimus hreres, vii. 302.

Underground Dwellings (Public Health Acts), x. 102.

Underwriter, viii. 214.

Undue Influence; Circumvention, iii. 22.

Undue Influence (Elections), iii. 329.

Undue Preferences and Prejudices (Railways), x. 161.

Unilateral Obligations, ix. 78 ct scq.

Union, Clause of, xiii. 38.

Universities, xiii. 41.

University Elections (Parliamentary), Procedure at, xiii. 44.

Unpublished Works, Copyright, iii. 291.

Unsound Eood, x. 97.

Usage, xiii. 46 ; iii. 240.

Usage of Trade, iv. 57.

Usucapio; Prescription in Roman Law, xiii. 51.

Usufruct, xiii. 53.

Usus, xiii. 54; vi. 157.

Usury ; Usury Laws, xiii. 54.

Uterine, xiii. 55.

Uti possidetis, vii. 29.

Uttering, Forgery, vi. 39.

Coining, iii. 85.

Vaccination, xiii. 55.

Vagabond, xiii. 57.
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Vagrant; Vagrancy Laws, xiii. 57.

Valuation, x. 176.

Valuation Eoll, x. 271.

Valuation Appeal Court, vii. 300.

Valuation, etc., of Eailways, x. 168.

Valuation of Teinds, xii. 233.

Vans (Public Health Acts), x. 101.

Vassal, V. 321 et scq. ; xii. 152 et scq. ; v. 263 d scq. ; v. 57.

Burgage, ii. 250.

UJal, xiii. 30 et scq.

Verbal Obligations, ix. 79.

Eoman Law, ix. 86.

Verdict (Civil), vii. 239 ; ix. 16.

Verdict (Criminal), xiii. 59.

Vergens ad inopiam, vii. 6.

Veritas, iv. 150.

Verity, Oath of, ix. 58.

Vermin, xiii. 03.

Vesting, xiii. 64 (with Table of Contents prefixed).

1. Ex lege, xiii. 67.

2. Under Testamentary Dispositions, xiii. 71.

3. Under Marriage Contracts, xiii. 106.

Vexatious Actions, xiii. 119.

Via, xiii. 119.

Vice, Succeeding in the, xiii. 119.

Vicennial Prescription, xiii. 120.

View, Proof on, xiii. 121.

View by Judge, ibid.

View by Jury, ihid.

Vindicatio; Vindictio rei, xiii. 123.

Violating Sepulchres, xiii. 123.

Violence (Robbery), x. 375.

Extortion, v. 187.

Violent Profits, xiii. 123.

Vitiating Deeds, xiii. 125.

Vitidus Intromission, xiii. 125.

Vitium reale, xiii. 128 ; viii. 243.

Vivisection, iv. 14.

Voluntary Cliurches of Scotland, xiii. 128.

Volenti non fit injuria, x. 296.

Volunteers, xiii. 137.

Vote; Voting (P,allot). i. 378.

Sequestration, xi. 183.

.Joint Stock Company, vii. 116, M8.

Proxy, X. 187. -mo
Election of Scotti.sh KcprcscuLativc Pecra, ix. -4-

Vouclier, iv. 27-"».

Sequestration, xi. 183.

Voyage, ii. 397; viii. 228 ; iv. 219.

Voyages, Continuous, iii. 261.

Wad-set, xiii. 142; vi. 186.

Wagers, vi. 107.
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AVages, vi. 211; viii. 306.

Truck Acts, xii. 320.

Arrestment, i. 314.

Waifs and Strays, xiii. 143,

Wakening, xiii. 144,

War, xiii. 146.

Ward. Sec Curator; Tutor.

Ward; Ward-holding, xii. 158.

Warding, Act of, i. 61.

Warehousing ; Warehousemen, xiii. 152 ; vi. 218.

Warrandice, xiii. 153.

Warrant, in Criminal Cases

—

To Apprehend, xiii. 159.

To Search, xi. 125.

Of Commitment, xiii. 161.

Of Citation, xiii. 162.

Backing Warrant, i. 369.

Warrant, Border, ii. 196.

Warrant of Registration, x. 256 ; vi. 328 ct seq. ; iv. 280,

Warrant, Dividend, iv. 304.

Warrant, Dock, iv. 314.

Warranty, xi. 29, 31.

Sale of Horses, vi. 230.

Warren, xiii. 162.

Wash-houses, ii. 41.

Districts, iv. 301.

Water, xiii. 163.

Water in Mines, viii. 350; xii. 190.

Water Supply (Public Health Acts), x. 103.

"Waterworks Clauses Act, xiii. 177.

Weights and Measures, xiii. 186.

Wells; Underground Water, xiii. 167.

Whales, vi. 7; xiii. 188.

Wharfingers, vi. 217.

Whipping, xiii. 189.

Whitebonnet, x. 117.

White-lead Factories, v. 514.

Widow, xii. 49, 241 ; xii. 81 ; vii. 257.

Wife, viii. 294.

Wild Birds, Protection of, ii. 139.

AVild Duck, xiii. 190.

Will, xiii. 190.

In Eoman Law, xii. 136.

Winding Up; Joint Stock Companies, vii. 153-168 (with Index prefixed

at vii. 97).

AVinter Herding Act, xiii. 204.

Wire, Barbed, v. 259.

Witness, xiii. 204.

Attendance and Protection, ibid.

Admissibility, 206.

Examination, 214.

Cross-, iv. 3.

Number required, xiii. 221.

Expenses, v. 177.
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Women in Factories, v, 226.

Woodcock, xiii. 221.

Wood, Forest, vi. 35.

Timber, xii. 259.

Woods and Forests, Commissioners, iv. 10.

AVorkmau, vi. 203; vii. 305.

Truck Acts, xii. 320.

Desertion of Service, iv. 210.

Eeparation, x. 293 et seq.

Employers' Liability, v. 32.

Compensation Act, xiii. 222.

Workmen's Compensation Act, xiii. 222.
Workshop, v. 212.

Wounding, i. :128; viii. 188.

Wreck, xiii. 224.

Writs, Execution of, iv. 129; xiii. 191.

Ptegistration, x. 240.

Delivery, iv. 176.

Writers to the Signet; W.S., xiii. 226.

Wrongful Imprisonment, x. 72.

Yeomanry, xiii. 229.

Young Persons in Factories, v. 226.

*> /-»

—

Zaire, iv. 19.
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ACCOUKTING.
Lisle.

Agricultural Law.
Anderson.
Connell.
Hislop.

Johnston.
Rankine.

Arbitration.
Bell.

Auditors.
Lisle.

Pixley.

Banking.
Wallace and M'Neil.

Bankruptcy.
GouHy.
Mackenzie.
Murdoch.

Bills of Exchange.
Chalmers.
Thomson.
Thorburn.
Wallace and M'Neil.

Bookkeeping.
Hardie.
Lisle.

Boundaries.
Shennan.

Building Contracts.
Hudson.

Building Societies.
Davis.
Wurtzburg.

Burgh Police.
Irons.

Loc. Gov. Guide.
Muirhead.

Carriers.
Carver (Sea).

Deas.
Ferguson.

Cautionrv.
Gloag and Irvine.

Church Law.
Black.
Connell.
Cook (Styles).

l)uncan.
iM-il.-J).

I .' :''>i.-istical Cases.
Klliot.

Innci.

Mair.
Pcleikin.

Citation
Camiil«:li.

Club Law.
Wcrtlicimcr.

Coal Mines.
Chisholm (Act).

Stewart.

Commissary Court.
Currie.

Common Law.
Broom.
Shirley.

Compens.\tion.
Cripps.
Deas.

Compensation (Work-
men's).

Glegg.
Higgms.
Popular Series.

Co.mpanies.
Hrice (_Ultra Vires).

Buckley.
Cameron (Scotch).
Kitzpatrick.

Healy.
Jordan.
Lindley.
Lorimer (Outline).

Manson (Trading Cos.).

Palmer.
Simonson (Debentures).

Constitutional Law.
Anson.
Langmeade.
Robertson.

Contracts.
Addison.
Anson.
Fry.
Hudson.
Pollock.

Conveyancing.
Bell.

Begg.
Burns.
Cowan.
Craigie.
Duff.
Hendry.
Juridical Styles.

Marshall.
Menzies.
Mowbray.
Ross.
Williamson (Case Law).

County Councils.
Blair.

Chisholm.
C. C. Casci.

Loc. Gov. Guide.
Nicolson and Muir.

Ct. of Sess. Practice.
Balfour.

Juridical Styles,

Vol. III.

M.ickay.
M'Ketiinie.
Smith (ExpcnKs).

Criminal Law.
Alifion.

Ander»on.
Angu* (I )iclion."\ry).

Brown (Summary P.).

Dew.-ir.

Harris.
Hume.
Macdonald.
Moncreiff (App«alii).

Kenton (Summary P.).

Dam.ages.
Addison.
Glegg.
Mayne.
Pollock.

Smith.

Dean of Guild Court.
Irons.

Death Duties.
Currie.
Lorimer.
Soward.

Defamation.
Cooper.
Glegg.

Dictionaries.
Angus.
Barclay.
Bell.

English Encyclopaedia
(p. 12).

Green's Encyclopaedia

(p. !)•
Stroud.
Wharton.

Digests.
Digest.
English L.R.D.
Grierson.
Kinnear.
Sandcman.
Shaw.

Diligence.
Campbell.
Stewart.

Domestic Relations.
Kversley.
Fraser.
Walton.

Early Law.
Innes.
Maine.
Neilson.
Riddcll.

Ecclesiastical Law.
(See Church.)

Education Acts.
Black.
Scllar.

Election Law.
Blackburn (Regiitra*

tion).

niair(l'.irly.,Mun., Co.
Couin.il. etc.)."

' (Municipal).

1. .... . ..

Smith.

El.RCTRIC I.lr.HTING.

Michael and Willi,

Emi'Lovrhs' Liadilitv.
Glrctr

>)ni.

! Voungcr.

English Law.
Encyclopedia (p. 12).

Entails.
Duff.
Duncan.
Sand ford.

Wood.

Equity.
Karnes.
Snell.

Evidence.
Dickson.
Kirkpatrick.
Taylor.

Executors.
Currie.

Jarman.
M'Laren.
Menzies.
Williams.

Expenses.
Smith.
Mackay.

Factory .\cts.
Redgrave.

Feidal Law.
Borlhwick.
Craig.

1 >alrymple.

Duff.

Rodgers.

Finance Act.
Currie.

Lorimer.
Soward.

FiSHKRIRS.
Duncan.
Stewart.

Gamr Laws.
Irviiir.

Gas.
Michael and Wills.

History of Law.
Innrs.

M.iiMC.

Miller.

IIoKM S.

Stewart.

HUMIANIl AND Wir«,
1 I.I .-r.

1' [.ular Scries,

Walton.

Incomr-Tax Act*.
Kowcll.

Inland Krvbnur.
Pilhic.

Institotional WoRKtf
Banklon.
Ilrll.

IV,„l 1 -..r,

I tvl.ii,r.

Hiinir.

M.T ktnxie,

htair.
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Insurance.
Arnould (Marine).
Bunyon.
Porter.

International Law.
Bar.
Dicey.
Hall.
Lori.'iier.

Maine.
Savigny.
Story.
Westlake.

Intestate Succession.
Cameron.

Judicial Factors.
Thorns.

Jurisprudence.
Holland.

Justice of the Peace.
Barclay.

Landlord and Tenant.
Hunter.
Popular Series.

Rankine.
Woodfall.

Landownership.
Rankine.

Law Agents.
Begg.

Leading C.\ses.

Ross.
Smith.

Leases.
Bell.

Hunter.
Rankine.

Legacy Duties.
Hanson.
Lorimer.

Libel.
Cooper.
Olegg.
Odger.

Licensing.
Dew ar.

Irons.

Purves.

Local Gover.nment.
Black.
Chisholin and Shennan.
Graham.
Loc. Gov. Guide.
Nicolson and Mure.
Skelton.

(See also Co. Councils.)

Lunacy.
Renton.

Master and Servant.
Beven.
Fraser.

tilegg.

Married Women.
Birnie.

Fraser.

Murray.

Maxims.
Trayner.

Medical Jurisprudence.
Taylor.

Mercantile Law.
Brown.
Campbell.
Smith.

Minerals.
Stewart.

Negligence.
Beven.
Glegg.

Notary Public.
Murray.

Nuisance.
Broun.

Overruled Cases.
Grierson.

Parent and Child.
Fraser.

Parish Councils.
Graham.
Loc. Gov. Guide.
Macdougall.
Shennan.

Parochial Law.
(See PooK Law.)

Parly. Practice.
May.

Partnership.
Campbell.
Clark.
Lindley.
Pollock.

Patents.
Edmunds.
Johnson.

Peerage Law.
Riddell.
Robertson.
Wallace.

Penal Serv. Acts.
Dewar.

Personal Property.
Williams.

Pleadings.
Lees.

Police Law.
Angus.
Irons.

Loc. Gov. Guide.
Muirhead.

Poor Law.
Black.
Graham.
Loc. Gov. Guide.
Reid.
Smith.

Prescription.
Millar.

Napier.

Presumption of Life.
Stevenson.

Principal and Agent.
Evans.

Probate Duties.
Hanson.

Procedure (C. of S.).

Acts of Sederunt.
Balfour.
Coldstream,
Darling.
Mackay.
Shand.

Procedure (Sh. Ct.).

Lewis.
M'Glashan.
Wilson.

Public Health.
Dykes and Stuart.

Nasmyth.
Skelton.

Qu.\rries.
Stewart.

Railways.
Deas.
Dyke.s.
Ferguson.
Railway Statutes.

Rating.
Armour.
Castle.

Real Property.
Williams.

Registration (Births,
Etc.).

Seton.

Registration Cases.
Blackburn.

Reparation.
Broun (Nuisance).
Cooper.
Glegg.
INIayne.

Smith.

Reports.
(See page i.)

Roads and Bridges.
Dykes and Stuart.

Roman Law.
Corpus Juris.
Hunter.
Justinian.
Mackenzie.
Mackintosh (Sale).

Muirhead.

Sale.
Benjamin.
Brown.
Chalmers.
Ker.
Mackintosh.

Salmon Fishing.
Duncan.
Stewart.

Securities.
Gloag and Irvine.

Sheriff Court Cases.
Guthrie.
S. L. Review (p. 3).

Scots Law Times (p. 2).

Sheriff Courts.
Forrest and Shearer.

Lees.
Lewis.
M'Glashan.
Sellar.

Wilson.
Young.

Shipping.
Abbott.
Black.
Carver (Carriage).

Lowndes (.\verage).

Maclachlan.
Marsden (Collisions).

Newson (Salvage).

Omond.
Scrutton.

S.mall Debt.
Lees.

Specific Performance.
Fry.

Stamp Duties.
Alpe.
Grierson.

.Statutes.
Acts.
Alexander.
INlurray.

Regiarn.
Scots Statutes Revised.

Stock Exchange.
MeUheimer.

Student's Manuals.
Balfour.

Burns.
Craig ie.

Doak.
Law E.x. Ques.
Lewis.
Morton.
While.

Styles.
Bell.

Cook (Church).
Forrest .ind Shearer,

(Sheriff Court).

Hendry (Deeds).

Juridical.

Lees (S. C).
M'Kechnieand lyell.

Neill (Maritime).
Palmer (G.S.).

Sellar (S. C).

Succession.
Cameron.
Lewin.
M'L.iren.
Popular Series.

Menzies.
Sandford.

Su.mmary Procedure.
Brown.
Moncreiff.
Pithie.

Renton.

Teinds.
Black.
Buchanan.
Connell.
Elliot.

Trade Marks.
Sebastian.

Trust.s.
Howden.
Lewin.
M'Laren.
Menzies.

Ultra Vires.
Brice.

Valuation.
Armour.
Castle.

Dykes.

Water.
Michael and Wills.

Wills.
Jarman.
M'Laren.
Menzies.
Popular Series.
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Xaw Boohs
LIKELY TO BE USEFUL IN LEGAL PRACTICE

IN SCOTLAND.

IAdbott's Treatise on the Law of Shippino. Thirteenth Edition. By
Bucknill and Langley. Royal 8vo, 52s. 6d.i 1892

Acta Dominorum Auditorum, a.d. 1466-1494. Folio, half-bound, ids 6d.

1839

Acta Dominorum Concilii, a.d. 1478-1495. Edited by Thomas Thomson.
Folio, half bound, los. 6d. 1839

Acts—The Lawes a\d Actes of Parliament, Maid be King James First
and his Successours (Skene's Acts), 1424-1597. 20s.

See also Alexander arid Murray.

Acts of Sederunt, 1532-1S21. Three vols., folio, calf, 21s.

1821-1852. Abridged by M'Laren. 6s. 1S61

1852-1886. Abridged by E. Adam. 6s. 1S86

See also Alexander.

IAddison (C. G.)—On the Law of Torts. Seventh Edition. By Smith.

8vo, 38s.

J

1S93

t On the Law of Contracts. Ninth Edition. By Smith. Royal
8vo, 50s. J 1S92

Advocates' Library, Catalogue of the Printed Books in. Seven vols.

4to, 25s.

Alexander (\V.)—Abridgment of the Acts of Sederunt, 1531-1851.

Three vols, royal 8vo, 7s. 6d. 183S-1S52

Abridgment of the Acts of riir. Pari i \mi-nts of Sr'Hi \nd, 1424-

1707. Royal 8 vo, 5s. 1S41

Alison (A.)

—

Cri.minal Law of Scotland. Two vols. Svo, calf, 7s. 6d.

1S32-1S33

fALLAN (C. E. and F. J.)
—Housing of the Working Classes Act, 1S90.

7s. 6d.: 1S98

jAlpe's Stamp Digest. Sixth ICdiiion. 6s, 1898

Anderson (A. M.)

—

Criminal Law of Scotland. Crown 8vo, Ss. 6d.J 1892

Anderson (J. S.)—Agricultural Decisions in the Court of Session,

1 800-1 878. 8vo, 3s. 6d. 1878

Angus (J. W.)— .\ Dictionary of Crimes and Offences according to the
Law of Scotland. 8vo, 12s. 1895

"/// ihe form of a dictionary it l>rinf;s together not only the Crimes at Common
Law, with which everybody is more or less familiar, hit the t^rcater part of those

numerous statutory offences about which most men kmnu nothing at all."—Scotsman.

t English. \ Subject lo Discount.
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IAnson (Sir W. R.)—Principles of Contract. Ninth Edition. 8vo,

los. 6d.t 1899

Armour (S. B.)—Valuation of Property for Rating in Scotland. 8vo,

iSs.t 1892

Arnot (H.)—Celebrated Criminal Trials in Scotland, 1536-1784. 4to,

7s. 6d. 1785

IArnould—On the Law of Marine Insurance. Seventh Edition. By

Maclachlan. Two vols. Preparing

Balfour (David)—A Handbook of Court of Session Practice. Second

Edition. By R. Berry. 8vo, i2S.t 1897

Balfour (Sir Jas.)—Practicks of the Law of Scotland. Folio, 8s. 1754

Bankton's Institutes. Three vols, folio, los. i75i~^7S3

Bar (Dr. L. von)—The Theory and Practice of Private International

Law. Second Edition. Translated by G. R. Gillespie, Advocate.

Royal 8vo, 45s.

|

1892

Barclay (Hugh)—Digest of the Law of Scotland for Justices of the

Peace. New Edition by Chisholm. 21s. 1894

Law and Practice relative to Applications against Debtors in

Meditatione Fugce. 8vo, is. 1832

Law of Highways in Scotland. Fourth Edition. 8vo, 3s. 6d. 1863

Public House Statutes. Second Edition. 8vo, 2s. 1876

Begg (J. H.)

—

On the Law of Scotland relating to Law Agents.

Second Edition. Svo, 21s. 1883

• The Convryancixg Code. Svo, 20s.

J

1879

Bell's Dictionary and Digest of the Law of Scotland. By George

Watson. Seventh Edition. Royal 8vo, half bound, 40s. t 1890

Sixth Edition. 7s. 6d. 1882

Bell's Principles of the Law of Scotland. Tenth Edition. By Guthrie.

One vol. imperial Svo, 52s. 6d.| 1899

Ninth Edition. Two vols., los. 1889

Bell (A. M.)

—

Lectures on Conveyancing. Third Edition. Two vols,

royal Svo, 45s. 1882

Second Edition. Two vols., 20s. 1876

Bell (G. J.)

—

Commentaries on the Law of Scotland. Last Edition. By
M'Laren. Two vols. 4to, in cloth, 75s. 1S70

Fifth Edition. Two vols., 7s. 6 d. 1826

Illustrations of the Principles of the Law of Scotland. Three

vols. Svo, los. 1838

Bell (J. M.)

—

Law of Arbitration in Scotland. Second Edition. Royal

Svo, 2is.t 1877

Bell (Robert)—Treatise on Leases. Fourth Edition. Two vols. Svo,

2s. 6d. 1825

A System of the Forms of Deeds. Seven vols. Svo, calf, 5s. 181

1

On Completing Title. 2s. 6d. 1830

IBell (Sir W. J.) and Scrivkner (H. S.)—Sale of Food and Drugs Acts.

With Notes and Cases. Third Edition. 7s. 6d.t: 19°°

IBeven (Thomas)—The Law of Negligence. Second Edition. Two vols.,

7CS.+ 1895

t English. I Subject to Discount.
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t Benjamin (J. P.)—On the Law of Sale of Personal Property. Fourth
Edition. Royal 8vo, 20s. iSSS

For Siipplemejit see Ker (W. C. A.).

Beveridge (Thos.)—Forms of Process before Court of Session. Two
vols. 8vo, half calf, 5s. 1S26

On THE Bill Chamber, is. 182S
BiRNiE (J. B. L.)

—

Married Women's Property (Scotland) Act, 1881.
With Notes. 8vo, 4s. | 1883

Notes on Issues in Jury Trials. 8vo, 6s. J 1881

Black (W. G.)—A Handbook of the Parochial Ecclesiastical Law of
Scotland. Second Edition. Svo, Ss.J 1891

Parochial Law of Scotland other than Ecclesiastical. 8vo,
8s.| 1893

" Will be useful both to lawyers who have to advise on questions of Parochial
Law and to parochial officers and others engaged in its administration."—
Scotsman.

What are Teinds ? An Account of the History of Tithes in Scotland.
Crown 8vo, 2s. 6d. 1893

A Digest of Decisions in Scottish Shipping Cases, 1865-1S90.
With a Summary of Decisions in the English Courts. los. 6d. + 1S91

Blackburn (R. L.)—Qualification of Voters ; and Revised Edition of
Mr. A. Graham Murray's Digest of Registration Cases. 8vo,

IBlackstone's Commentaries on the Laws of England. Four vols., 5s.

Blair (P. J.)

—

Manual for Parliaimentary, County Council, and Muni-
cipal Elections, and Election Petitions. With an Appendix of

Practical Forms and Index. Svo, 15s. 1S93
" The work is as thorough as the most exacting practitioner could desire. Lt

reflects the highest credit upon its author^s care and learning, and occupies a field

entirely its ozvn among Scottish law-books."—Scotsman.

BoRTHWiCK (\Vm.)—An Inquiry into the Origin and Limit.vtions of the
Feudal Dignities of Scotland, and Remarks on British An-
tiquities. 8vo, 6s. 1 7 75-' 77^

IBrice (S.)—Treatise on the Doctrine of Ultra //>(>. Third Ediiion.

38s4 1893

IBroo.m (H.)—Co.mmentaries on the Common Law. Ninth Edition. 8vo,

25s.t 1896

Broun (J. C. C.)

—

The Law of Nuisance in Scotland. Svo, Ss.:J 1891

" This lucid, concise, and neatly printed work."—Scottish Law Review.
*' Mr. JJroun has thoroughly mastered his important subject."—Glasgow Herald.

Brown (H. H.)—The Elements of Practical Convkvancing. 3s.{ 1891

• Principles of Summary Criminal Jurisdiction according to the
Law of Scotland. Svo, 12s. J 1895

Procedure in Accident Enquiries and Investigations in Scotland.

7s. 6d.t 1897

Brown (M. P.)

—

On the Law of Sale. 3s. 6d. >8ai

Brown (Rich.)—Notes and Commentaries on the Sale of Goods Act,

1893. With special reference to the Law of Scotland. Svo, 16s. 1895

t English. I Subject to Discount.
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Buchanan (W.)—On the Law of Teinds. 8vo, scarce, 9s. 1862

fBucKLEY (H. B.)—Law and Practice under the Companies Acts,

With Rules, Orders, and Forms. Seventh Edition. 36s. t 1S97

IBunyon's Law of Fire Insurance. Fourth Edition. 8vo, 2is.| 1893

Law of Life Assurance. Third Edition. 8vo, 31s. 6d.t 1891

Burgh Police Act, 1892, and Public Health Act, 1897. Indexed.

212 pages. 2S. 1S99

The complete Acts are given, ivith a fidl index to both, in a style of type and

size ofpage similar to the ''Parliament House Book.''''

Burnett (John)—On the Criminal Law of Scotland. 4to, calf, 4s. 6d.

1811

Burns (John)—Handbook of Conveyancing. 8vo, 6s.

t

1889

An invaluable student's tnanual,

Conveyancing Practice according to the Law of Scotland. Royal

8vo, 723 pp., 25s. 1899

The only zvoi-k in Scotland tvhich embodies both Conveya7icing Law and Con-

veyancing Forms. It contains a most exhaustive set of Styles, many of which are to

befound in no other style book.

Cameron (P. H.)—The Law of Intestate Succession. Second Edition.

8vo, 1 6s. 1884

On the Law of Joint-Stock Companies. Second Edition. 8vo, i8s.|

1892

Campbell (A.)

—

Memoranda as to the taking of Affidavits, Declara-

tions, AND Affirmations by Justices of the Peace. 8vo, is. 1889

Campbell (R.)—The Law and Practice of Citation and Diligence.

6s. 1S62

Campbell (R. V.)

—

Principles of Mercantile Law in the Subjects of

Bankruptcy, Securities over Moveables, Principal and Ageni",

Partnership and THE Companies Acts. Second Edition. i2s.:i: 1890

ICarver (T. G.)—Law of Carriage of Goods by Sea. Second Edition.

8vo, 32s.t 1891

tCastle (E. J.)

—

Treatise on the Law of Rating. Third Edition. 8vo,

25S.I 1895

"t Chalmers (Judge)—On Bills of Exchange, Cheques, etc. Fifth

Edition. 8vo, 18s. J
1896

-j Sale of Goods Act, 1893. Fourth Edition. Svo, ics. 6d.| 1899

Chisholm (J. C.)—Manual of the Coal Mines Regulation Act, 18S7.

Svo, 7$. 6d.| 18S8

Chisholm and Shennan—Manual of the Local Government (Scotland)

Act, 1889. 8vo, 6s.t 18S9

Chambers's Encyclopaedia. New Edition. In ten vols, royal 8vo, 8cs.

A useful office book of reference.

Clark (F. W.)—Treatise on the Law of Partnership and Joint-

Stock Companies. Two vols, royal Svo, 20s. 1S66

t English. X Subject to Discount.
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Coldstream (J. P.)

—

Procedure in the Court of Session. Fourth
Edition. 8vo, i8s.| 1S89

CoxNELL (A.)

—

Election Laws in Scotland, wiih Historical Inquiry.

5s. 1827

CoNNELL (Isaac)—The Farmer's Legal Handbook. With Appendix
of Statute, Forms, etc. 8vo, 3s. 6d. 1S94

" Prepared with a clearness of exposition and a lucidity in the treatment of

tec/mical details, which everyone must readily admire."—Scotsman.

Connell (Sir John)—Law of Scotland regarding Tithes and the Stipends

of Parochial Clergy. Two vols. 8vo, scarce, los. 1830

Conveyancing Statutes. See Craigie.

Cook (Rev. J.)

—

Stvles of Writs in the Church Courts. izs.X 1882

Cooper (F. T.)—Defamation and Verbal Injury. Svo, 14s. 1S94

^^ The accepted book of first reference on all points on which it touches,' —

•

Scotsman.

Corpus Juris Civilis. Elzevir Editions, 5s.

County Council Cases—Memorials and Bvel.\ws from 1 890-1 S94, Pre-

pared BY the Association of County Councils. Parts i to 4,

5s. 6d. each. 1 895-1 S99

CouPER (C. T.)

—

Report of the Trial of the Dvnamitards, before the

High Court of Justiciary, 1883. 7s. 6d. 1884

Court of Session Garland. Edited by James Maidment, Advocate. In-

cluding all the Supplements. Svo, cloth, 6s. 1888

Cowan (Hugh)—Land Rights of Scotland. Second Edition. 8vo, 7s. 6d.

1876

Craig (D. T.)—Jus Feudale. 3s. 6d. 1732

Craigie (John)—Digest of the Scottish Law of Conveyancing: IIkritab: e

Rights. Third Edition. Svo. 30s. J 1899

Digest of the Scottish Law of Conveyancing : Moveable Rights.

Second Edition. i8s.| 1S94

Conveyancing Statute.s, 12 14-1894 (with the repealed Sections marked).

Edited by John Craigie. Royal Svo, 25s. 1895

A complete reprint of all Acts relating to conveyancini:; in Scotland printed in

full. A/anv of these are not to be had in any other form, and as a work if

reference it is invaluable, as it contains all the Conveyancini:; Acts, Heritable and

AToveable, printed in cxtcnso, with the repealed sections marked, and the 1868 to

1874 Acts annotated, with Cases.

Crichton (David)—Analysis of the Ballot Act. Svo, 5s. 1873

Exemption from Local Rates of Scientific, Litkkakv, and Artistic

Societies. Svo, is. 'S^"

tCuiPPs (C. A.)—The Law of Compensation. 'I'liird l.diiion. Svo, 2c.s. 1892

CuRRiR (Ja^. C;.)—The Confirmaiion of Iaki'Toks in Scoti.anp,

Ar< fiRDING TO the PrACIICE IN THE CoMMISSAKK »r OF 1'.HIMJIU(.II.

\\'a\\ Appendices of I'orms, and Supplement on the linancc Acts, 1894-

1896, relating to the Death Duties. 18s. ^^'Z*

Dallas (Geo.)—Systems of Stiles. Folio, hall can, 5s. 1697

t English. \ Subject to Discount.
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Dalrymple (J.)

—

Essay on Feudal Property. Fourth Edition. 8vo,

5s- 1759

Darling (J. J.)

—

Practice of the Court of Session. Two vols. 8vo,

5s- 1833

Powers and Duties of Messengers-at-Arms. Svo, 5s. 1840

tDavis (H. F. a.)—On Building Societies. Fourth Edition. 24s. 1896

Deas (Francis)—The Law of Railways applicable to Scotland. New
Edition. By Jas. Ferguson, Advocate. Revised and Enlarged, in one
large volume, royal Svo, 45s. 1897

Ear compariioii volume containing the Railway Acts annotated, see fage 23.
" The book is half as large again as it was. Its ^isefulfiess is increased to a

degree that cannot be quatititatively expressed. The division and the exposition of
the subject are alike admirably lucid and useful for the putpose of a practising

lawyer, while the apparatus of reference is elaborate, comprehensive, and, so far as

we have been able to test it, accurate. There cati be little doubt that the work, so

well re-edited, will at once resume its place as the standard book on its subject for
lawyers in Scotland."—Scotsman.

Dewar (David)—The Liquor Laws of Scotland. Third Edition. Svo,

7s. 6d. nett. 1900

The Penal Servitude and Prevention of Crimes Acts, 1S53 to 1891.

With Explanatory Notes, Appendix consisting of Circular from the Home
Office and Epitome of Decided Cases, and Index. Svo, 5s. 1S95

Dickson (W. G.)—On the Law of Evidence in Scotland. New Edition.

By P. J. Hamilton-Grierson. Two vols. Svo, 42s.

^

1SS7

Digest of all Scottish Cases. By J. C. S. Sandeman, Advocate.

Published annually in May till 1901, each volume includifig the contents of the

preceding ones. Gives references to all the series of Reports, and costsfrom ds. in

1897 to 155. /// 1901. See Sandeman, /fl^(? 24.

t Digest of English Case Law. Containing the Reported Decisions of the

Superior Courts, and a Selection of the Irish Courts to the end of 1S97,

under the general Editorship of John Mews, Barrister at-Law, assisted by
many Barristers-at-Law. In sixteen vols, royal Svo, ^17.

An amalgamatio7i and thorough revision of the 7i'ell-known Fisher's " Common
Laiv Digest'" and Chitty's "Equity Index," andforms a complete Digest of all

reported Decisions do7vn to the end of the year 1897. First Annual Supplemeiit

(1898), cloth, 155. ; for cash, \2S.

Lists of Cases folloived, overmled, questioned, etc., have been omitted fro?n this

Digest, bid the Publishers intend to bring out a Neiv Edition of Dale and
Lehmann's " Overruled Cases" by\^. A. G. Woods a?id]. Ritchie, Barristers-at-

Law.

Digests. See also Shaw, English Law Reports, Grierson, Guthrie, and
Sandeman.

Dirleton's Doubts and Questions in the Law of Scotland. Folio, 7s. 6d.

169S

Doak (Robert A.)

—

Manual of Court Procedure, Civil and Criminal.
5s. 1899

This book consists of questions selectedf-om the more recent Examinatioft Papers
in Laiv, with answers, a7id is one of the most valuable of students'' hatidbooks.

jDoDD and Allen—The Lany Relating to Light Railways. 12s. 6d.X 1896

t English. X Subject to Discount.
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1

Dowell's Inxome Tax Acts. Fifth Edition. 12s. Cd.J 1900

Duff (Alex.)—Feudal Conveyancing. Scarce, 15s. 1838

Treatise on Deeds, chiefly affecting INIoveadles. Svo, 3s. 1840

Treatise on the Deed of Entail. Svo, is. 6d. 1848

On the Recent Statutes relative to Conveyancing. Svo, 2 s. 6d.

1848

Duncan (J. B.)

—

Manual of Acts relating to the Salmon Fisheries.

5s.t 1886

Duncan (J. ISI.)

—

Manual of Summary Entail Procedure. Svo, scarce,

los. 1S5S

On the Parochial Ecclesiastical Law of Scotland. Second

Edition. Scarce, 30s. 1S69

Digest of Entail Cases. Svo, 2s. 1856

Dunlop (A.)

—

Law of Patronage. 3s. 6d. 1S33

Dykes (J. B.) and Dudley Stuart—]\L\nual of the Pudlic Health
Acts. Svo, 7s. 6d. 1S90

County Council Guide to the Roads and Bridges Acts. Svo,

7s. 6d.t 1890

Dykes (W. Alston)—The Valuation of Railways in Scotland for

Rating. 2 s. 1897

Ecclesiastical Cases decided in the Court of Session, 1849-1874. Svo,

6s. 1878

IEdmunds on Patents for Lwentions. Royal Svo, 32s. 1S97

Elliot (N.)—The Erection of Parishes Quoad Sacra, and the Feuing

of Glebes. Svo, 7s. 6d.t 1879

Teind Papers: An Account of Tithes in Scotland. 2s. 1874

Conversion into Money of Grain and Victual Payments. 2s. 6d.

1S79

Teinds or Tithes, and Procedure in the Court of Teinds in

Scotland. Svo, 8s. 6d.+ 1893

Encyclopaedia of the Law of Scotland. By the most Competent

Living Authorities. In twelve volumes and Index volume. Edited

by John Chisholm, M.A., LL.B., Advocate, Sheriff of Chancery. 15s.

nett, each.

This 7Vork furnishes the Ici^al frflfcssion, for the frst time, with a work of

reference ivhich is a complete and authoritative ki:;al lUirary in itself, and which

differs from anything that has f^one before in its practical completeness, authority,

facility of reference, conciseness, and moderate cost.

It is the experience of everx hnvxer that he has often to consult several text-books

before he can i^et the full point he wishes, whereas in the Encyclop(rdia he can find

under a sini^le article all the information rci^ardin^i^ it brouj^ht toi^ether, and it is not

too much to sav that the possessor of the works of two or three standard writers,

and a copy of'the Encyclopeedia, is in a better position as regards books than one

with an avcracfe law library tvhich does not include the Encychpirdia.

A very slight studv of the most exhaustive modern textbooks will further show

that some subjects have been over elaborated, while it is impossible to obtain reliable

information regarding others.

t English. \ Suhjctt lo Discount.
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In Greenes EncyclopcEdia every siihject has been fully dealt with at a length

proportionate to its t/nportance, while the alphabetical arrange/ne?it and complete

and careful system of cross references make every statement contained in the zvork

accessible for immediate consultation.

The fullest reference to cases has been made throughout, and the ivork has been

designed in a thoroughly practical 2vay to furnish what the legal profession every-

whe7-e has long desired—a work ivhich ivill give only luhat, but will give everything

that, is of everyday use and practical importance.

The immense cost and trouble involved in the p7-oduction of the Encyclopcedia,

which contains over 1500 separate Articles /;r/rt/'i?^/ in each case by a specialist and
extending to 5000 pa<^QS, precludes the possibility of a new edition being titidertaken

for a considerable period.

The work has been p?-intedfrom a specially cast type, and the paper afid bifiding

are the best pivcurable.

Encyclopaedia of the Laws of England, Being a new Abridgment by
the most Eminent Living Authorities. Now complete in twelve volumes,

comprising 7000 pages. Uniform in System with our " Encyclopaedia

of Scots Law." 20s. nett, each volume.

The folloiving, among many others, have contributed Articles : Sir Edward
Fry; Sir William Anson, Bart, D.C.L. ; Sir Howard W. Elphinstone, Bart.;

Sir Walter J. F. Phillimore, Bart., D.C.L. ; Sir Frederick Pollock, Bart.,

LL.D. ; Sir Courtenay Ilbert, K.C.S.L ; Sir Sherston Baker, Bart. ; His Honour
Judge Short; His Honour Judge Smyly, Q.C. ; Professor T. E. Holland;
G. Pitt- Lewis, Esq., Q.C. ; F. O. Crump, Esq., Q.C. ; J. F. Oswald, Esq.,

Q.C; W. Blake Odgers, Esq., M.A., LL.D., Q.C. ; Lewis Edmunds, Q.C,
D.Sc. ; Alfred H. Ruegg, Esq., Q.C.; W. I), Rawlins, Esq., Q.C; John
Macdonald, Esq., ALA., LL.D. ; M. J. Muir ALickenzie, Esq. ; E. A.

Wurtzburg, Esq. ; Thomas Bevan, Esq. ; A. Braxton Hicks, Esq. ; H. W.
Challis, Esq., ALA. ; T. Snow, Esq., M.A. ; E. ALinson, Esq. ; E. Foa, Esq.

;

Professor Y. W. Waitland, LL.D.; T. Cyprian AVilliams, Esq.; T. Raleigh,

Esq.
; J. L. Goddard, Esq. ; H. S. Theobald, Esq. ; Chas. Burney, Esq.

A FEW SHORT PRESS CRITICISMS OF THE TWO ENXYCLOP.EDIAS.

"/// no other country in the world ivould so important tvorks as these, which con-

tain in brief, yet sufficiently ample, space the whole law, have been carried out by

private enterprise, but by the State at the public expense."—The Times.
" Up to the reputation of its authors, whose names generally aj-e known as those

of careful and competent lauyers."—Law Times.
" A very remarkable zvork, thoroughly well done, a/id differing in kind and

degree from anything that has ever gone before. I Then finished, will be un-

surpassed.'''—Solicitors' Gazette.

''An epoch-making book.'''—Law Notes.
'' A 7vonderful work, and of immense utility.''''—Law Students' Journal.

"In a fezv years it ivill be a matterfor ivonder hoiv 7ve ever got along ivithout

it."—Juridical Review.
" A great work, prepared zvith care and skill. . . . The most ambitious zvork of

its kind that has ever been attempted'''—Justice of the Peace.

" Truly bears out the promise of the prospectus of this vast undertaking."—
Daily News.

" One of the best law books ever published."—Pall ALiU Gazette.

''A ivorkmanlike production, and distinctively exhaustive."—Daily Chronicle.

"An undertaking of Jiational importance."—Notes and Queries.

" Will prove to be the most useful and comprehensive work in legal literature."^

Globe.
" A cvork of the greatest magnitude and importance.''''—Liverpool Courier.
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''' Bv far the most important of recent hooks, and contains matterfor which one

would search in vain in ordinary libraries^—British Review.
" A noteworthy event in the legal history of the century.''—Yorkshire Post.

''An tinqualified success.''—Belfast News-Letter.
" Useful, accurate, well planned, and ivell edited—a 7i'ork which has achieved its

object."—Estates Gazette.

English Law Reports Digest, 1865 to 1890. Four vols., 63s. 1892

Erskine (Toh\)—Institutes of the Law of Scotland. Latest Edition.

By Nicolson. Two vols. 4to, 84s. for 2cs. 1S71

Another Edition. By Ivory. 5s. 1S3S

Another Edition. By Macallan. 5s. 1838

Principles of the Law of Scotland, Nineteenth Edition. By Prof.

Rankine. 2 is. J
1895

jEvANS (W.)

—

On the Law of Principal and Agent in Contract and

Tort. Second Edition. Royal 8vo, 30s. J
188S

fEvERSLEV (W. P.)

—

The Law of the Domestic Relations. Second Edition.

Royal Svo, 385. J
^^96

Fees and Heritable Rights, A Treatise concerning the Origin and

Progress of, 3s, ^739

Ferguson (James)—Railway Rights and Duties, the Law relating to a

Railway in Operation, Svo, 18s. |
1889

Railway Cases, Statutes, Rules, etc., 1S89-93. 5s. 1894

6'^^ also Deas and " Railway Statutes."

Fergusson (James)—Observations on Entails. Svo, calf, neat, 3s. 1S30

Reports of some recent Decisions by the Consistorial Courts of

Scotland in Actions of Divorce, Svo, 4s. 1S17

Feudal L.\w, etc., A Summary View of thf, with the differences of the

Scots Law from it, with a Dictionary of Terms. ]'cry scarce, 5s.

17.'°

FiTZPATRiCK and Fowke—The Secretary's Manual for Joint-Stock

Companies. Sixth Edition. Svo, 5s. 1S99

Forbes (William)—Treatise on Church Lands and Tithes. Scarce, 5s.

1705

Forms OF Process in THE Court of Session dukl\<; im. JImvIikk Pikious

after its Establishment, and i ikkwise sonuc Antient Tracts. Svo,

4S.
''^°9

Forrest and Shearer—Styles of A\ kits in the Sheriff Courts of

ScOILAND, Svo, I2S. *S^3

Forsyth (Charles)—Law of Iku-sts and Iklmm.^ in Scotland, Svo,

3S, 6d.
'^^•^•*

FouNiAiNHALL's DECISIONS, 1678-1712, Two vols. large folio, 15s. 1759

Eraser (Lord)—On the Law of Husband and Wife. Second Kditi..n_

Two V0I.S. royal Svo, new full calf, 70s. 1876-7S

On the Law of ^L\STKR and Servant, and Emplover and Workman.

Third Edition. Royal Svo, 36s.: 'S*'^

On the Law of Parent and Child, and CJuardian and Wakd. Ropl

Svo, scarce, 30s.
*

f English. Subject to Discount.
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Fraser (Lord)— On the Law of Domestic and Personal Relations.
Two vols. 5s. 1846

IFry (Sir E.)—A Treatise on the Specific Performance of Contracts.
Third Edition. 8vo, 36s.

|

1892

Galloway (Jas.)—The General Requisites for Scottish Deeds. 4to,
3s. 6d. 1832

Glegg (A. T.)—A Practical Treatise on the Law of Reparation. In one
large vol., royal 8vo, 28s.| 1892

The sta?tdard work oti Reparation in Scotland.

Commentary on the Workmen's Compensation Act, 1897. Royal
8vo, 7s. 6d. Second Edition. 1899

Gloag (W. M.) and Irvine (J. M.)

—

Law of Rights in Security, Heritable
and Moveable, including Cautionary Obligations. Royal 8vo, 1057
PP-, 40s.

'

1898
The Book deals with the following subjects :

—Rights in Security— Getieral Law
of Heritable Securities—Bond and Disposition—Disposition ex facie Absolute—
Real Burdens—Securities over Leases, over Moveables, and by Transfer of Titles—
Ships as Subjects of Security—Lien—Particular Liens—Hypothecs—Rights
Assignable atid Non-Assignable—Modes and Effects of Assignation—Rights in
Security in Shares ofJoint-Stock Companies—Policies of Insurance as Securities—
Rights in Security in A^egotiable Instruments—Securities under Statutory Powers—Distinguishing Characteristics of Cautionry— Constitution of Cautionary
Obligations—Proof of the Contract of Cautionry—Extent of Cautioners' Liability—Rights and Privileges of Cautioners— Cautioners' Rights in Bankruptcy—
Extinction of Cautioner's Liability—Septen?iial Limitation, etc.

GouDY (Henry)—Treatise on the Law of Bankruptcy in Scotland.
Second Edition. By A. Mitchell and W. J. CuUen. Royal 8vo, 36s.

1895

Graham
(J. E.)

—

Manual of the Acts relating to Poor Law and Parish
Councils in Scotland. Demy 8vo, los. 6d. 1897

Contains all the Poor Lazv and other Acts which Parish Cmincils have to

administer, witli each Section carefully annotated. The standard authority on Poor
Law in Scotland.

Green's Encyclopaedia. Twelve volumes and Index, 15s. nctt {seepage ir).

Grierson (P, J. Ha:\iilton)—The Law of Stamp Duties on Written
Instruments. 8vo, ios. 1899

The Book contains :
—Introduction—Stamp Act, 1891, and Commentary—Stamp

Duties Management Act, 1891, attd Commentary—Duties i??iposed by Acts other
than Stamp Acts—Special Exemptions in Statutes not otJierzvise relating to Stamp
Duties— Writs specified in the Act 55 Geo. in. c. 1S4, Sch. Pt. //. (Izk), relating
to Proceedings in the Courts in Scotland—Stamp Acts prior to 1S91

—

Stamp
Duties formerly chargeable upon certain Instruments— Tables of the Repealed
Enactments replaced by the Stamp Act, 1891, and the Taxes Management Act,
1 89 1

—

The Finance Act, 1899

—

Index.

An Index of all Cases Commented upon in Judgments in the Court
OF Session and in Scottish Appeals to the House of Lords, from
November 1862 to August 1893. Royal 8vo, 25s. 1894

Mr. Hamilton Grierson's book enables the inquirer to know at once whether,
during the last thirty years, any selected case has been recognised or disregarded,
overruled orfollowed, in other cases.

t English. + Subject to Discount.
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Guthrie (George)—Digest of Cases in the Sheriff Courts prior to
December 1894, as reported in the 5. Z. Review; and Guthrie's
Select Cases. Royal Svo, half calf, 20s. 1895

Guthrie (Wm.)—Select Cases Decided in the Sheriff Courts of
Scotland. Svo, 2cs.t 1S79

Second Series, 1 879-1 885. Svo, iSs. 1893

The Law of Trade Unions in England and Scotl.\nd. Svo, is. 6d.

1873
See also Bell's "Principles."

Halkerston (P.)

—

Collection of Latin jSL\xims and Rules in L.wv and
Equity. 8vo, 2s. 6d. 1823

Translation of Technical Phrases in Erskine's Institutes. Svo,

2S. 6d. 1820

On the History, Law, and Privileges of the Palace and Sanctuary
of Holyrood House. Svo, 3s. 6d. 1831

IHall (W. E.)^Treatise on International Law. Fourth Edition. Royal

Svo, 22s. 6d.| 1S95

IHanson (A.)

—

On the Probate, Legacy, and Succession Duty Acts.

Fourth Edition. Svo, 30s. 1: 1S97

Hardie (Wm.)—^L\NUAL of Bookkeeping for Lav/ Agents. \<\\\\ Forms

for Trust Accounts. 4to, 5s. 1893

A clear and methodical system of bookkeepingfor laiv agents.

IHarris (R.)—Hints on Advocacy. Eleventh Edition. 7s. 6d.J 1S97

IHealey (C. E. H. C.)—Company Law and Practice. With Forms. Third

Edition. Royal Svo, 40s. J
1S94

Hendry (John)—Styles of Deeds and Instruments. New Edition. By

Mowbray. Svo, 20S.J 1S78

Manual of Conveyancing. Fourth Edition. By J. P. Wood. Svo,

i6s.t 188S

HiGGiNS (A. Pearce)—Employer's Liability and Compens.\tion to Workmen
ON the Continent. 5s. 1898

HisLOP (RoBT.)

—

Lectures on Agricultural Law. Svo, 5s.

{

18S6

Holland (T. E )

—

Elements of Jurisprudence. Eighth Edition. los. 6d.t

1896

Hope (Sir Thomas)—Minor Practicks. cs. 6d. 1726

Howden (C. R. A.)—Trusts, Trustees, and the Trusts Acts. With a

Chapter on E.vecutors. Svo, 15s. 1893

fHuDSON (A. A.)

—

The Law of Building and Engineering Contracts.

Second Edition. Two vols, royal Svo, 50s. J 1895

Hume (Baron)—Commentaries on the Law of Scotland respecting

Crimes. Last Edition, with Bell's Supim ement. Two vols, .jto,

25s. '«•<•

Hunter (R.)—The Law of Landlord and Tenant. Fourth Edition. Two

vols., 15s.
'87'.

Hunter (W. A.)—Roman Law in the Order or a Codic 'Jhird I'.dition.

Svo, 32s.

t

'^^97

Index to Statutes.—^ff " Statutes."

t English. \ Subject to Dis' rv.mt.
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Innes (A. Taylor)^Law of Creeds in Scotland. 8vo, 8s. 1S67

Innes (Cosmo)—Lectures on Scotch Legal Antiquities. 8vo, scarce, los.

1872

Irons (J. C.)

—

The Burgh Police (Scotland) Act. With Notes of Decisions
and Annotations. 8vo, 22s. 1893

" Mr. Irons is a master of Police Latv, afid his annotatio?is are very auiple and
i/i/eresiing. No ofie 7vill consult his pages without enlightenment. The volume
brinies all Scotch Tolice Law up to date, and is a library in itself."—Glasgow
Herald.

The Law and Practice of the Dean of Guild Court. 25s. 1895
" Air. Irons has no7V placed this anomalous body in as clear a light as the Sheriff

Court itself by a pithy treatise narrating its history, jurisdiction, and procedure,

and containing valuable notes on the substafitive lazv administered therein.'''—
Glasgow Herald.

^to"-

Manual of Police Law and Practice. 8vo, los. 1S76

Manual of the Public Houses (Scotland) Acts. 8vo, 5s.| 1S76

Irvine (A. F.)

—

On the Game Laws of Scotland. 8vo, 12s. 6d.t 1883

Irvine (J. M.) and Gloag (W. M.)—On Securities.

See Gloag and Irvine.

Ivory (James)—Forms of Process before Court of Session, etc. Two
vols. 8vo, 2S. 6d. 1815

tjARMAN

—

On the Law of Wills. Fifth Edition. By Robbins. Two
vols., 70s.

I

1S93

tJohnson—The Patentee's Manual. Sixth Edition. Svo, ics. 6d.| 1S90

Johnston (C. N.)—Agricultural Holdings Act, 18S3. With Notes.

Fourth Edition. 5s. | 1891

The Crofters' Holdings (Scotland) Act, 1886. With Notes.

Second Edition. 5s. J 1889

tJORDAN's Handy Book on the Formation, Management, and Winding-
up of Joint-Stock Companies. Twenty-second Edition. 5s. 1899

Juridical Review.
This Magazine is the only Scottish Legal Journal which has had a large circle

of readers in England and America. Its columns have beeji open to the Jurists

of all parts of the United Kingdom and the Colonies, and also to those of the

Contine?it and America ; but as it devotes special attention to the Law of Scotland,

both in its principles and practice, it must look to the Legal Profession in Scotland

for its chief support. Lt is published quarterly, and the Annual Subsc?-iption is only

i2s., each Part consisting of 100 pages. The already completed volumes contain

a number of carefully engraved Frontispiece Portraits in Photogravure of some
distinguished lawyers, and among them those of—

Lord President Inglis ; Lord INIoncreiff; Lord Eraser; Lord President

Robertson; Lord M'Laren ; Lord Watson; J. B. Balfour, Esq., Q.C, M.P.
;

Professor Muirhead ; Professor Lorimer; Alexander Asher, Esq., Q.C, M.P.
;

Lord Chief-Justice Russell ; Lord Bowen ; Lord Davey ; Lord Esher ; Lord
Llerschel; Geo. Joseph Bell; Lord Selborne; Lord Bramwell; Sir James
Stephen.

The Elevefi complete Volumes, containing all these, may be had bound in half-

morocco for ;j^4 ; or any of the Portraits o?i Indiaproofpaper, suitableforframing,
may be hadfor 55-. each.

t English. X Subject to Discount.
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T/ie character of the Review may he best showfi by the fot/mviug list of some of
the authors of leading articles on branches of Scots Law and International Laiv
which has been compiled from the Index of authors of the completed volumes. In
addition to these leading articles, the leading cases of the quarter are carefully

annotated by members of the Bar, and these '' JVotes of Leading Cases " are a most
usefulfeature of the Journal

:

—
The Right Hon. The Lord Justice-Clerk ; The Hon. Lord M'Laren ; The

Hon. Lord Trayner ; Professor Cjoudy, Oxford; Professor Brown, Glasgow-
Professor Sir Ludovic Grant, Edinburgh; Professor Kirkpatrick, Edinburgh;
Professor Laurie, Edinburgh ; Professor Lorimer, Edinburgh ; Professor Rankmc,
Edinburgh ; Professor Calderwood, Edinburgh ; Professor Flint, Edinburgh

;

Professor Mackintosh, Edinburgh ; Professor Wood, Edinburgh : Professor

Dove Wilson, Aberdeen ; Professor Moody Stuart, Glasgow ; Professor Lioy,

Naples ; Professor Carle, Turin ; Professor Dahn, Breslau ; Professor Jamieson,

Rhode Island ; Professor Nys, Brussels ; Professor Rivier, Brussels ; Professor

Jitta, Amsterdam ; Professor Pfieidercr, Berlin ; Professor Herkless, Glasgow
;

Professor Walton, Montreal ; .F^neas J. G. Mackay, Esq., Advocate ; C. S.

Dickson, Esq., Advocate; Alexander Ure, Esq., M.P., Advocate; N. J. ] ).

Kennedy, Esq., Advocate ; R. B. Haldane, Esq., M.P., ; Charles Sweet, Esq.,

Darrister ; E T. Humphreys, Esq., Barrister, Dublin; J. Walker Craig, Esq.,

Q.C. ; Thos. Raleigh, Esq., Barrister; D. M. Kerley, Esq., Barrister; R. W.
^Lacleod EuUarton, Esq., Q.C; T. Cyprian Williams, Esq., Barrister; W.
Graham, Esq., Barrister, Calcutta; The Hon. Oliver Wendell Holmes ; The Hon.
E. J. Phelps, American Minister to Great Britain; The Hon. D. Dudley Field,

New York; Albert Shaw, New York; Chief-Justice MacLeod, The Gold Coast
;

Chief-Justice Chalmers, British Guiana ; G. J. Bourinot, C.ALG., D.C.L., Clerk

to the House of Commons, Canada; Jules Challamel, Avocat, Paris; C. A. K.

FLall, Avocat, Paris; William A. ]\Laury, Assistant Attorney-General, U.S.A.;

D. Demetrides, Avocat, Constantinople; C. Maugham, Avocat, J'aris ; Paul

Robiquet, Avocat, Paris: Dr. Clouston ; The Bishop of Ches'.er; Edmund
Robertson, Esq., ^LP. ; Sir Henry D. Litdejohn, ^LD.

PRE.SS NOTICES.

" A journal of marked ability."—Irish Times.
" A first-class law review."—American Law Review.
" Will rank among theforemost legal periodicals of the 7rorld.'"—Scotsman.
" Cannot fail to take a leading place among the higher hgal literature of the

time."—Standard (London).
" Would have given Sydney Smith something of Edinburgh to praisefor oncc.'^—

Scottish Leader.
" In Sdmmtlichen bishcr erschienencn Origina/artikeln werdeti GcgcnstiiuJe von

hohem iind allgemeinem inleresse von hervorragcnden autorcn tnit Griindlichkeit und

in vornehmster und gliinzender Schreibart bc.'iandelt.'"—Zeitschrift fiir das Prival

und Offentlichc Rechts, r^/. A77. /. 770.
" This admirable magazine maintains the high standard which has thus far

characterised it."—Gxccn liag (Boston U.S.A.).

Juridical Stvi.ks. Vols, i and 2, Hkkita 1:1.1: Movi;.\ni ic Ricuts.

I'ifth i:dition. Royal 8vo, 348.* <i< 1. 1896

Vol 3. Forms OK Pkochss. 36^
,

1S.S6

Or the IVirce Vols, togetherfor £1, is. (yd., cash.

TusTiNiAN

—

Institutes ok. Translated by T. <
". .Sandars. Ninth Edilion.

18S.J '898

Kame^ (Lord)—Statute Law of Scotland. Svo, 2s. 1769

Historical Law Tracts. Svo, 2s. 1792

\ Subject to Discount.
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Kames (Lord)—Prinxiples of Equity. 8vo, 3s. 1825

Elucidations respecting the Common and Statute Law. 8vo, 2s.

1800

tKer (W. C. a.) and Pearson-Gee (A. B.)

—

Commentary on the Sale of

Goods Act, 1893. Royal 8vo, iSs.| 1894

Kinnear (J. B.)

—

Digest of House of Lords Cases decided on Appeal
from Scotland. 1709-1864, 20s. 1865

Kirkpatrick (Professor)—Digest of Scottish Law of Evidence. Second

Edition, Revised and Enlarged. 8vo, Ss.J 1886

ILangmead (T. p. T.)—English Constitutional History. Fifth Edition.

15S.I 1896

Laurie's Interest Tables. Latest Edition. 21s.

Law Examination Questions. For the Use of Students preparing for the

Examination in Law under the Law-Agents Act, 1873. By a Law-Agent.

8vo, 5s. 1894

Lees (J. ISL)

—

Handbook of Sheriff Court Styles Third Edition. 265.^

1892

Handbook of Pleadings. 8vo, 8s. J 1888

Handbook of the Small Debt Courts. 8vo, 7s. 6d.J 1884

Small Debt Amendment Act. 2s. 6d.| 1889

Notes on Interlocutors. 2s. 6d. 1897

jLewin (T.)—Law of Trusts and Trustees. Tenth Edition. Royal 8vo,

42S.+ 1898

Lewis (\V. J.)

—

Handbook of Sheriff Court Practice, Civil and Criminal.

Second Edition. los. 6d.; 1896

fLiNDLEY (Mr. Justice)—On the Law of Partnership and Companies.

Sixth Edition. Vol i, Partnership, "^55.^; Vol. 2, Companies, 50s.

f

t888

Partnership Act, 1890. With Chapters on Scots Law by J. C.

Lorimer. 8s. | 1891

Lisle (George)—Accounting in Theory and Practice. 8vo, 15s. 1899

The standard book on its subject, and as useful to Solicitors as it is to

Accou7itants.

Local Government Guide. A Guide to Local Government in Counties,

Parishes, and Burghs. Third Edition. 7s. 6d. 1896

A complete set of all the Acts, Regulations, etc., dealing with this Subject in all

its branches (Police, Poor Law, Public Health, Lunacy, Valuation, Elections,

Roads and Bridges, Boundaries, Education, etc. etc.), bound in one volume,

uniform with the " rarliament House Book."

An invaluable Handbook of Acts to Parish, Coimty, a?id Town Councillors, a7id

to all interested in Local Government. JFe supply large numbers to public bodies

for the use of their members, and in the case of three or more being ordered, stamp the

name of the Burgh or Council on the side in gilt, gratis.

Lorimer (J. C.)—Outline of the Law of Joint-Stock Companies. 8vo,

5s.t 1884

The New De.\th Duties (Finance Act, 1895, Sees. 1-24). With Intro-

duction, Text of Statutes, and Notes. 8vo, 5s. 1894

The New Death Duty Clauses of the Act of 1S96. 2s. 6d. 1896

See also Lindley {^Partnership Act).

t English. J Subject to Discount.
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LoRiMER (Professor)—Studies, National and International. With a
Biographical Notice by Professor Flint, and an Engraving of the Portrait
of Professor Lorimer by J. H. Lorimer. 8vo, los. 6d.; 1890

Handbook of the Law of Scotland. Sixth Edition. By R. Bell. 9s.
J:

1894

Institutes OF the Law OF Nations. Two vols. Svo, 36s. J 1S83-84

Institutes of Law. Second Edition. Svo, i8s. 1880

fLowNDEs (R.)

—

Law of (]eneral Aver.age, English and Foreign. Fourth
Edition. Royal Svo, 30s.; 18S8

Macdonald (J. H. A., Lord Justice-Clkrk)—The Criminal Law of
Scotland. Third Edition. Svo 31s. 6d.:J: 1894

The standard authority on Crwiinal Laiv in Scotland.

Macdougall (J. Patten) and Dodds (D. M.)—Parish Council Guide for
Scotland. Crown Svo, 2s. 6d. 1894

M'Glashan (John)—Practice in the Sheriff Courts. Fourth Edition.

By Barclay. Svo, 6s. 1868

Mackay (^-E. J. G.)

—

Manual of Practice in the Court of Session. 30s.

1893
^^ The chief book on its subject, an indispensable member of a Scottish lawyer^

s

library, and a fine momcment of its authors learning and skill in exposition.'''—
Scotsman.

" The manner in which this authoritative ivork has been remodelled and com-

pressed wiil add greatly to its popularity.''—Glasgow Herald.

Former Edition. Two vols., 15s. 1S79

M'Kechnie and Lyell—Styles of Writs in the Court of Session. iGs.J

1886

Mackenzie (A.)

—

Manual of the Law of Cessio. Svo, 5s. J 18S7

Mackenzie (Sir Geo.)—Works of. Two vols., calf, folio, los. 1716

Laws and Customs of Scotland in Matters Criminal. Folio, 3s.

1699

Institutions of THE Law of Scotland. 121110,25. 1723

Mackenzie (Lord)—Studies in Roman Law. Seventh Edition. P.y Professor

Kirkpatrick. 21s. J
1898

Mackintosh (J.\s.)—The Roman Law of Sale. Svo, ios. od.; 1892

IMaclachlan (I).)—Ox iHK Law OF Merchant Smiitinc. Fourtl) Edition.

8vo, 42s.t '^"^9^

M'Laren (Lord)-On THE Laws OF Wm ' vni. SirrF=:sinv. Tliird Edition.

Two vols, royal Svo, 63s. J
^894

Maine (H. S.)—Ancient Law. Fiftccnih ICdition. 9s.; 1894

Lectures on International Law. Demy Svo, 7s. 6d. 1890

Mair (Rlv. I)K.)— Con.stitution and Practice ok the Church of Scotland.

Second Edition. Svo, 9s. 3d. '895

IMan.son (Ed.)—The Law of Trading and other Companies. Second

Edition. Royal 8vo, 35s.: '89.?

IMarsden (R. C;,)—On the Law 01 Collisions at Sea. Fourth Edition.

28s.t '897

t English. Subject to Discount.
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Marshall (John)—Analysis of Titles to Land Consolidation (Scotland)

Act, 1868. 3s. 6d. 1869

Marwick (J. D.)—Law and Practice in regard to Municipal Elections.

Royal 8vo, 15s. 1879

IMay (T. E.)—On Parliamentary Practice. Tenth Edition. 455.^ 1893

tMAYNE (J. D.)

—

Treatise on the Law of Damages. Sixth Edition. 8vo,

28S.I 1899

IMelsheimer's Law and Customs of the London Stock Exchange. Third

Edition. 8vo, 7s. 6d..t 1891

Menzies (A. J. P.)

—

The Law of Scotland affecting Trustees. Two vols.

demy 8vo, 30s. ^893

" The accuracy of his statement is made amply evidefit by looking into the work,

which could only be produced by one ivho had studied the subject closely and

intelligentlyy—Scotsman.

Menzies (Prof.)—Lectures on Conveyancing. Third Edition. Royal 8vo,

15s. 1863

Previous Editions, which are as useful as the latest. 8s.

fMiCHAEL (W. H.) and Will (J. S.)—Law relating to Gas, Water,

Electric Lighting. Fourth Edition. By J. Shiress Will. Royal 8vo,

32s.t 1894

Millar (J. H.)—A Handbook of Prescription, according to the Law of

Scotland. 8vo, 12s. J
1893

"An admirable piece of work.
''—Scottish Law Review.

''One of the very best law books which have been produced of recent years''—
Scotsman.

Miller (W. Galbraith)—The Law of Nature and Nations in Scotland.

8vo, 4s. 1896

Moncreiff (Rt. Hon. Lord)—The Law of Review in Criminal Cases.

New Edition by W. Lyon Mackenzie, Advocate. In the Press.

More (J. S.)—Lectures on the Law of Scotland. Edited by M'Laren.

Two vols, royal 8vo, 5s. ^864

Morton (W. Kinniburgh)—Manual of Scots Law, specially for the use

of Students. 12s. 1896

" Ofgenuine service to students."—Scots Law Times.
" Conscientiously worked out.''—Scotsman.
" A conscietttious and successful effort."—Scottish Law Review.

Mowbray's Analysis of the Conveyancing (Scotland) Act, 1874. 8vo,

3s. 6d. 1874

Muirhead (Jas.)—Law and Practice relating to Police Government in

Burghs in Scotland. Royal 8vo, 25s. 189 o

Supplement to the Law and Practice relating to Police Govern-

ment IN Burghs in Scotland. 21s. 1899

Bye-Laws and Standing Orders for Burghs in Scotland. Royal

8vo, 2 is. ^895

Muirhead (James)—Translation of Institutes of Gaius and Rules of

Ulpian. 8vo, 2 is. I
1894
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MuiRHEAD (James)—Introduction to the Private Law of Rome. Second
Edition. By Professor Goudy. Svo, 2is.i 1899

Murdoch (James)—Manual of the Law of Insolvency, Bankruptcy, and
Liquidation. Fifth Edition. Svo, 30s. J for 12s. 1886

Murray (David)—Law rel.\ting to Property of Married Persons. 9s.}

1891

Murray (L C.)—The Law relating to Notaries Public. Svo, i2s.+ 1890

The only recent book dealing with the duties of Notaries Public in Scotland.

Napier (M.)—On the Law of Prescription in Scotland. Svo, 5s. 1854

Nasmyth (Dr. G.)—Manual of Public He.\lth. Svo, 7s. 6d.J 1890

Neaves (Lord)—Songs and Verses, Social and Scientific. i2mo, 4s.

J

1879

Neill (B.)—Forms of Proceedings in Maritime Causes before the
Sheriff Courts in Scotland. 7s. 6d. 1878

Neilson (George)—Trial by Combat. Svo, 7s. 6d. 1S90

tNewson (H.)—Salvage, Towage, and Pilotage. Svo, iss.j 1886

Nicolson (J. B.)

—

On the Law of Parliamentary Elections in Scotland.

Second Edition. Svo, scarce, 30s. 1879

Analysis of Recent Statutes relating to Elections in Scotland,

being Supplement to alxwe. Svo, 7s. 6d.:I; 18S5

Nicolson and Mure—Local Government (Scotland) Act, 1889. Svo,

5s. t
1889

tOdgers (\V. B.)—Digest of the Law of Libel and Slander. Third

Edition, with Supplement. 32S.I 1896

Omond (G. W. T.)—The Merchant Shipping Acts, 1854-76. With Notes and

Index. Svo, los. 187S

IPalmer (F. B.)—Forms and Precedents for use in relation to

Companies. Seventh Edition. Royal Svo, Vol. i, 36s.

t

189S

f Vol. 2. Winding-up Forms AND I'ractick. Eighth Edition. 32S.I 1900

j Vol. 3. Debentures AND Debenture Stocks. 2is.| 1900

j 'I'm; Shakkholdek's and Director's Legal Companion. .Seventeenth

Edition. i2mo, 2s. 6d. '^^O?

Parker (John)—On the Law of Adjudication. 8vo, is. 6d. 1845

Pari iament House Book, i 300 paj^es. .Seventy-fourth Annual Issue. 6s. 6d.;

with Diary, 8s. 6d. Published annually in October. Diary alone, 2%. 6d.

See "Local Government Guide," 7vhiih is a Supplement to " V. 1
1

H."

Paterson (James)—Compendium of English and Scotch Law. Second

Edition. Svo, 15s. '^^5

Paul (J. Balfour, Lyon King ok Arms)- Handbook to Paki iamknt ]]nv 1

With Biographic al Catalogue of the Portrait.s, and Historical ami

Descriptive Notes. Illustrated, 6d. '884

Peterkin's Compendium of the Laws of the Church of Scotland. 'I'wo

vols. Svo, 6s.
*^^°

t English. Subject to Discount.
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PiTHiE (M.)

—

Summary Proceedings, together with a Statement of Pro-

cedure IN Appeals in Inland Revenue Cases in Scotland. 8vo,

ys. 6d. 1899

A considerable part of this book (which has been badly zvanfed) is also applicable

to all other Statutory Offences in respect of which p?-oceedings are authorised to be

taken summarily or utider the provisions of the Sujnmary Jurisdiction Acts.

fPiXLEY (F. W.)—Auditors : Their Duties and Responsibilities under the
Companies Acts and other Acts. Seventh Edition, ais.^ 1896

fPoLLOCK (F.)

—

Principles of Contract. Sixth Edition. 8vo, 28s. f 1894

t The Law OF Torts. Fifth Edition. Demy 8vo, 25s.

|

1897

t Digest of the Law of Partnership. Sixth Edition. 8s. 6d.| 1895

Popular Law Series.—A Series of small guides containi?ig much useful informa-

tiofi on points which often occur in practice, but ivhich ai-e not thought

worthy of notice in the larger 7vorks. The Series is by JNIr. Allan M'Neil,

Joint Author of '' Banking Law."

No I. Hicsbatid and IVife. Licluding How to get Married, Divorce, Separa-

tion and Aliment, Husband's Liability for Wife's Debts, and Chapter on

Custody of Children, is.

No. 2. Landlord and Tenant. Licluding Taking of Houses, Rights and

Duties of Landlord and Tenant, Landlord's Hypothec for Rent, Removal

of Tenant, and Chapter for Lodgers, is.

No. 3. Wills and Succession. Including Wills and How to make Them,
Succession to the Property of Deceased Persons, Duties, Powers, etc.,

of Trustees and Executors, Government Duties, and Table showing the

Distribution of Estates of Intestates. 2s., paper.

No. 4. Master arid Servant. Including Law relating to Domestic Servants'

Duties, and Obligations of Master and Servant, Master's Liability for Acts

of Servant, Arrestment of Wages, and Master and Apprentice, is. 1897

No. 5. Workmen's Compensation Act, 1897. Employer's Liability for

Accidents to Workmen, including Master's Liability at Common Law
under the Act of 1880 and the Workmen's Compensation Act, 1897.

IS.

^^ Nothing is 7nore difficult than to write popularly about such difficult

subjects, but Mr. MNhil does so most successfully.
''—Glasgow Herald.

" Many a practising laivyer might zvith advantage 7-ub up his knotvledge by

a perusal of these unpretentious but tvell-arranged booklets."—Scotsman.

fPoRTER (J. B.)

—

Laws of Insurance : Fire, Life, Accident, and
Guarantee. Third Edition. 8vo, 21s.; 1898

IPrideaux's Precedents in Conveyancing. Seventeenth Edition. By

John Whitcombe. Two vols, royal 8vo, ^3, ios.:i: 1899

PuRVEs (Jas.)—The Scottish Licensing Laws : A Digest of the Acts, Laws,

and Practice regulating the Sale by Retail of Excisable Liquors in

Scotland. With Acts, Notes, and Introduction. Crown 8vo, 7s. 6d. 1896

''''Admirably arranged and put together.'''—Scotsman.
" Excites admiration by the obvious thoroughness with which it has been com-

piled, and the common-sense, business-like method of its arrangemerit."—N.B. Daily

Mail.

t English, X Subject to Discount.



OF LA \V BOOKS ,3

Railway Statutes—The Public Statutes relating to Railways in
Scotland. With Appendix containing Acts of Sederunt, Railway and
Canal Commission Rules, and the Rules regulating Application for Li>;ht
Railways. Edited and Annotated by James Ferguson, AdYocate. Royal
8vo, 25 s.

1 3^8

Rankine (John)—The Law of Land Ownership in Scotland. Third
Edition. 8yo, 455.:!: 1891

Second Edition. 12s. 1884

First Edition. 3s. 6d. 1870

Treatise on the Law of Leases in Scotland. Royal 8yo, 32s. t 1893

Previous Edition. los. 1887

Erskine's Principles. Nineteenth Edition. 215.^ 1895

Previous Edition (Eighteenth). 5s. 1890

A Lecture on the Agricultural Holdings Act (Scotland), 1883.
With Text of the Act. lamo, 2s. 1894

Reddie (J as.)
—Historical Notices ok the Roman L.\w. is. 1S26

International Law, Enquiries in. 8yo, scarce, 5s. 1S42

The Law of Maritime Commerce. 8vo, 5s. 1841

Inquiries, Elementary and Hisiorical, in the Science of Law.
3s. 6d. 1847

tREDGRAVE
(
J. A.)^The Factory Acts. Seventh Edition. Crown 8vo, 6s.t

1S98

Regiam M.\jest.\tem : The Auld Lawes and Constitutions of Scotland. 4 to,

caM, scarce, los. >7 74

Latin Edition, 7s. 6d.

Registrum M.xgni Sjgili I RK(;r.\i Scotorum ix Akcmiyis Puhi his

Asservatum, 1306 to 1424. Folio, 8s. 1S14

Reid (J. A.)

—

Digest of Supreme (Joi-rt Decisions relating 10 mie

Poor Law OF .Scotland. Second l^dition. 8vo, 25s. iS'^s

Rknton (R. W.)—Summarv Criminal I'roceih' 'v \iiiai. 7s, 6il.|

I S90

Renion (.\. \\V)()|i)—Tml Lawoi, \ni> I'RAtini. IN, Lunacy. With all the

Acts and Rules and complete ((^llei lion of F«)rms, etc. Royal 8vo, 508.

1.S97

" Useful to both Etti^/ish and Scots /art'vers."—Scotsman.

" A work of enormous value and without a rival "- I„iw Journal.

Retours of Service ok Heirs. In(|uisiii()iuiin ad CaixOIam Dom. Kr^is

rctornatarum abbrev., 1600 -1700. Three vols folut, seanr, r;ilf,

^2, 2S. 1KM-16

t English. \ Subject to Discount.
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RiDDELL (John)—On Peerage and Consistorial Law. Two vols. 8vo,

los. 1842

Tracts, Legal and Historical. Scarce, 3s. 6d. 1835

Robertson (Alex.)— Lectures on the Government, Constitution, and
Laws of Scotland. Svo, scarce, 5s. 1887

Robertson (H.) — Handbook of Banker's Law. Fifth Edition. By Lee.

8vo, 6s.f 1891

RoisERTSON (Wm.)—Proceedings relating to the Peerage of Scotland,

1 707-1 788. 4io, hdX{ caXi, scarce, %s. 1790

Rodger (W.)— The Feudal Forms of Scotland viewed Historically.

Svo, scarce, 7s. 6d. 1857

fRoGERS ON Election Law. Vol. i, Registration. Vol. 2, Elections and
Petitions. Latest Editions. By Carter. Each 21s.

t

1897

Ross (George)— Leading Cases in the Law of Scotland: Commercial
Law. Three vols., 20s. Land Rights. Three vols., 40s.

Ross (Walter)—Lectures on Conveyancing. Two vols. 4to, half calf, ids.

1822

An Historical Account of the Privileges of the College of

Justice. 4to, scarce, 7s. 6d. 1778

Sandeman's Digest of all Cases decided in the Supreme Courts of Scotland,

and reported in the various series of Reports, together with a Table of

all Cases judicially considered, and References to the Statutes.

The advantages of this Digest are many, and may he summarised as fo/Iotvs :—
Completeness.—// alone covets every series of Scots Reports—Rettie, " Scots

Law Times,'' " Scottish Law Reporter^' and ''Justiciary Reports'' It also digests

the Statute Law of the year under the various headitigs, and gives Tables of Cases

overruled and follo7ve'd, and a valuable Digest of words judicially interpreted.

Regular Issue.—// is published annually in October on the follotving system :
—

Eirst Year—Asmall Digest, price 5.?. or 6s. Second Year—A Supplement to this.

Third Year—A cloth bound volume, covering the whole three years in one alphabetical

arrangement, price <)s. Fourth Year—A Supplement to this. Fifth Year—A
permanent volume, containing all the five years' Cases, price \^s.

Moderate Cost— The price has been kept as low as possible in order to secure a

widespread sale, and averages only bs. 6d. fer annum.

Sandford (E. D.)—On the Law of Heritable Succession in Scotland.

Two vols., 7s. 6d. 1830

The History and L.aw of Entails in Scotland. 8vo, 7s. 6d. 1842

Savignv (S. C. von)—On the Conflict of Laws. Translated by Guthrie.

Second Edition. 8vo, 2 is.

J

1880

Scots Acts, 1424 to 1707, and Index. Four vols., calf, £2, 5s.

t English. + Subject to Discount.
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Scots Law Times. A Law Newspaper and Reporter published on Saturday
Morning. Annual Subscription, One Guinea, post free.

The usefulness of the ^^ Scots Law Times" as a reporter is ?iot confined to those

ivho subscribe to it alone, but it is tioiv almost universally read by subscribers to

" Kettie " as the only means of keeping up to date with Case Law, since these official

Reports are necessarily some tnonths behind.

REPORTS.—Apartfrom this, however, its individual value is shotvn by the fact

that it reports three times as many Cases as any other reporter, and that it alone

reports Outer House Cases, many of which are very useful. These are made as

succinct as possible, and concisely setforth the points decided in each case. A short

and condensed report is much more difficult to prepare than a long one, and although

exception has been taken by some to the brevity of the decisions we are convinced that

by the majority of the professioti it is considered an advantage.

The cases are reported by the followitig members of the Bar

:

—Edwin Adam,

Esq., LL.B. ; Francis Kinloch, Esq., LLB. ; C. Dick Peddie, Esq., LLB.

;

J. C. S. Sandeman, Esq., M.A. ; R. E. Monteith Smith, Esq., LLB. ; A. A.

Grainger Stewart, Esq., LL.B.
; J. C. Dove Wilson, Esq., LL.B. ; and F. A.

Umpherston, Esq., LL.B.

The Reports are separately paged for binding, and a running Digest is printed

fortnightly on the covers.

ENGLLSH DECLSLONS.—Each zveek a resume is given of all English

Decisions likely to be useful in Scotland. These are, of course, only slightly

expanded rubrics, butfull references are given to the original source.

N'EWS, etc.—Lnformation is given regarding all subjects affecting the interests

of the solicitors' branch of the profession, as well as those of the members of the Bar.

Short Articles and Notes on current questions and events are furnished by specialists

in their respective branches of the laiv. Attention is also given to summarising m
a convenientform the provisions ofsuch new Acts of Parliament as affect Scotland

;

and short reviews and a complete list of all books bearing on legal subjects are

furnished weekly. Suggestions regarding improvements or additions to this depart-

ment of the paper will be welcotned.

PORTRAITS AND BIOGRAPHIES.—Each number contains a Portrait

and a Biography of a leadi?ig member of the legal profession, selected from the

various districts of Scotland. In all, fiearly two hundred of these have noiv been

issued, andform an interesting series.

A Summary of the Special Advantages of the "Scots Law Times": —

1. Its Reports are ahvays up to d,>/-\ ">,J „re prepared and signed by

members of the Bar.

2. It alone reports Outer House Cases, it reports three times as many Cases

as any other reporter, and includes Sheriff- Court Cases.

3. A weekly summary is given of all Engli^'' P- A/...- /rMy to be useful

in Scotland.

4. /ts cost is very small, and is less than that of any other reporter, leaving

out of account its News, Articles, Portraits, etc.

5. // /f the only Law Newspaper in Sotland.

6. /uich number contains an interesting I'ortrait and Biography.

7. . / current Digest of Cases in the preceding parts is given.

8. The Reports have a separate pagination, and may be bound up in one

volume.

N.B.—Only a fe7U sets of the back volumes, i to 6, can tt,m< be had. J lie

cost of the set, in ne7V half calf, is ^6.
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Scots Revised Reports. General Editor: Professor Rankine, assisted by

William Harvey, Esq., B.A., LL.B., Editor of the " Scottish Law
Reporter," and Robert Berry, Esq. Consultative Committee : The
Right Hon. Lord Watson ; The Hon. Lord M'Laren ; The Right Hon.

J. B. Balfour Q.C., M.P j The Solicitor-General, Q.C. In thirty-five

volumes, 30s. each, divided into separate series as follows :

—

1. House of Lords, 1707 to 1865. Ten volumes.

2. Shaw's Reports (Session Cases), 182 i to 1838. Five volumes.

3. DuNLOP's Reports (Session Cases), 1838 to 1862. Fourteen volumes.

4. Morison's Dictionary, Faculty Decisions, etc., 1540 to 1825.

Four volumes.

5. Justiciary Cases, 182 i to i860. Two volumes.

Each Series will be sold separately.

The im?nense imporiatice and utility of this Schei?ie of Revision will be seen from
the following Table of Reports to be included in it, and which co?itains all series of
Reports in Scotland for the period from the institution of the Courts to i860.

Nearly all of these are 7ioiv very scarce, and often unprocurable at the present
market value of j[^2i\%, ivhile their enormous bulk of over 240 volumes, of many
different shapes and sizes, extending to 60 feet of shelving, has majiy obvious

disadvantages.

A very great proportion of the Cases contained in these volumes is now obsolete,

and this Scheme of Revision will carefully eliminate all that are 710 longer of
practical utility, and republish those that are still authoritative in about 30 large

volumes of about ']oo pages each, of the size of page of Rettie's Reports, clearly

printed on good paper, and neatly and strongly bound in half leather, at a total

cost to present Subscribers of Thirty Shillings each. The volumes are being issued

bi-monthly.

The difjicult duty of deciding as to which Cases may be omitted has been placed in

the hands of the Editors niefitiotied above, but these gentleinen have the benefit of
referring in cases of difficulty or doubt to the Consultative Connnittee, who have
kindly consented to decide finally, and whose decision will cotnmand the entire con-

fidence of the profession.

The Scots Revised Reports are, of course, as quotable and as easily referred to

from existing Digests and Treatises as the origifials. To ensure this result the

followingprecautions are observed

:

—
(i) The Cases are reprinted verbatim frorn the original source without any

alteration. In many cases a fiew rubric is necessary, but, to furnish an actual

facsijnile of the original, the old rubric is also given. Where new footnotes are

tiecessary they are carefully distinguished by square brackets.

(2) The preservation of the original mode of citation is also given, as well as the

paging of the original report. By this means the existing Digests 7vill be as useful

as ever, and a reference by any legal writer to a certain page of a Report will be

found as readily as if the original Report were referred to.

The following Table, already referred to, shows the various sets of Decisions

embraced in this i^reat scheme of re-issue, with the present market value

and the number of volumes in each set. It requires little argument to prove that a
series covering the ivhole ground at present covered by these Reports, in thirty

uniform volumes, and at an eighth of their present cost, must certainly become the

accepted series for reference ; and as Reports, unlike text - books, increase in

value, a Subscription for Scots Revised Reports must prove a valuable investment.
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Scots Revised Reports

—

continued.

Court of Session.

Court of Session Cases (First

Series), Shaw
Court of Session Cases (Se-

cond Series), Dunlop .

Scottish Jurist .

Durie, English Judges, Stair,"

Gilmour and Falconer, Dirle-

ton, Fountainhall, Harcarse,

Dalrymple, Forbes, Bruce,

Kames (remarkable), Edgar,

Elchies, Clerk Home, Kil-

kerran. Falconer, Kames
(select), Hailes, Bell, Bell

Hume
Faculty Reports .

Do. do.

Do. do.

Deas and Anderson
Stuart, Milne, and Peddie

Morison's Dictionary of De
cisioNS, with Supplements

Bell's Dictionary of Decisions

Consistoriai., Jury, Teind
Court Cases

House of Lords.

Robertson

Paton .

Shaw
Wilson and Shaw .

Shaw and Madean .

Maclean antl Robinson

Robinson
Bell

Macqueen
Dow and Bligh

High Court of Justiciary.

Shaw, Symc, Swinton, Broun,

Arkl'y, Shaw, Irvine .

No. of

Vols.

i6

24

34

26

14

7

16

5
2

1

10

Size.

Royal 8vo

Royal 8vo
4to

Folio

Folio

Folio

Royal 8vo

Royal 8vo

8vo

4to

4to

Svo

\oyal Svo
oyal 8vo

\()yal Svo
\oyal Svo

\oyal Svo
\oyal Svo

\oyal Svo
voyal Svo
\()v;il Svo

13 Royal Svo

2.\U vols, costinr

Period.
Present

Price.

1821-1838

1838-1862

£10

1829-1860 ' £\i

1621-1822 £^\2

1752-1808
1

i8o8-iS2r: \

1825-I84I

1829-1833
I85I-I853

1540-1808
1808-1832

181 •1839

^"15

^12

£^

1707-1727
I 726-IS2I
IS2I-IS24
IS25-IS35
1 835- '^38

i«39
1S40-1841

1842-1S50
I S5 1-1865

XV5

1819- i860

X«o

/.»8

;^m8
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Scots Revised Reports—r6'«//>/?<'^^.

Special Details regarding the House of Lords Series, which is now complete

in ten volumes :

—

The first series of the Scots Revised Reports may be subscribedfor apartfrom
the others, and should be in every Law Library, zvhether containing Court of
Session Cases or not. Hitherto the original official Reports which this series

republishes have been exceedingly scarce and costly. As may be seen from the list

of Reports, it will include every Case that is still of any value contained in the Scots

House of Lords Reports from Robertson (1707) to Macqueen (1865), when the

Scots Appeals were discontinued ; and when it is borne in mind that a copy of

Macque'en's Appeals, four volumes, brought ^^28 at auction in Lotidon recently,

and that for less than half of this sum the present series may be had, giving not

only every Case contained in these four volumes, but every useful Case contained in

other forty-o7ie volumes, some of zvhich are equally costly, its immense value will be

apparent.

The Scots Appeals are the most important of all Scots authorities, but their cost

has hitherto prevented their general use. No7v that a set ca?i be had for a total

outlay of at tnost f[^'i-Si p(-iyable in instalments of 2,0s., instead of ^\oo cash, they

are being much fnore frequently used and quoted.

Considerable misconception exists as to the sourcesfrom ivhich the House of Lords

Series is drawn, and many practitioners do fiot even know of the existence of the

official Scots Appeals. Robertsons Appeals and Eaton's Appeals were reliable

compilations made at a later date than that of the actual Decisions, but the later

reporters held their office from the House of Lords, and the decisions were

issued "-by authority of the House of LordsT Macqueen, the last of these

official Scots reporters, became the Editor of the Appellate Series of the English

Latv Reports in 1865, and the Scots Appeals as a series ceased to exist. Subsequent

to iS6^ full reports of House of Lords Cases are given in the ''Session Cases," but

prior to that date they can only be had in the official series referred to, and the

subject of revision in the Scots Revised Reports.

The Current Series—Shaw and Dunlop's Reports.

The second and third series of the Scots Revised Reports will deal with the

first two series of the Court of Session Cases—Shazv, 1821 to iS2,S, sixteen volumes,

and Dunlop, 183S to 1S62. The system of revision will be similar to that obsewed

in the House ofLords Series, and the set will be completed in 1901.

Scots Statutes Revised, 1707 to 1900. A complete series of all the Public

General Statutes affecting Scotland which are still in force, with Notes of

the repealed Sections and the repealing Acts. In eight or nine large

volumes of 500 pages, to be published every two months, 15s. nett, each.

Nothing could be more confusing to the practising lawyer than the present con-

dition of the Statute Law ; and on the frequent occasions on which he must consult

an Act of Parliament affecting Scotland, he can never be quite certain that a

particular section, or indeed the Act itself, has fiot been repealed or at least so altered

by subsequent legislation as to be quite misleading in its origitialform. Ln one case

entire sections may have been repealed ; in another, only portions of sections ; in a

third, only certain words. These facts can only be discovered at present after the

most careful andprolonged scrutiny of later enactments—a very troublesome tnethod,

and one in which the liability to error is very great, as the repeal is often to be

found in some Act where it would be least expected.

The object of this series, which will be equally useful to those who already

possess a set of Statutes and to those who do not, will be to shoiv clearly the

present state of the Statute Laiv so far as it affects Scotland.

The follotving particulars will show in detail how the Revision will be

effected

:

—
(i) The work will include all Imperial and Scottish Acts from 1707 to date.
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Scots Statutes Revised—cojitimied.

The Pre- Union Scots Acts 'will 7iot be dealt with, as the Statute Laic Committee is

preparing, and will shortly publish, a Rei'ised Edition of these Acts.

(2) In Imperial Acts any section which may be exclusively applicable to England
or Ireland will be omitted, but the reason for the omission will be gi7>en.

(3) IFhen there is any question as to whether an Act applies to Scotland, the Act
will be printed with a note dealing with the question.

(4) All repealed portions of an Act will be otnitted, unless necessarv for the

construction of the unrepealed part, in ivhich case they tvill be printed in italics.

(5) References tvill be given to the repealing Act in all cases, except in the case of
formal expressions such as '''And be it enacted by," " the authority aforesaid that,"

which have been repealed by Statute Latv Revision Acts.

(6) Where a ivhole section is repealed, a note will be inserted in place of the

section. Where part of a section is repealed, the omission will be indicated by a
dotted space, and a tiotr 7vill be added to the section.

(7) Where a repeal is expressed in general terms, the part considered to be covered

by the repeal tvill be printed in italics, and the note will state t/ie terms of the repeal.

(S) Following the course adopted by the Statute Law Committee, preambles and
recitals will in most cases be omitted, and where it is necessaryfor the understanding

of the subsequent sections a brief statement of their contents tvill be substituted.

The general Editorship of this series of Statutes will be in t/ie hands of Mr.

James A. Fleming, Advocate (recently the Scottish Counsel for the Statute latv
Committee), tvhose special kmnvledge of the subject tvill be a guarantee of accuracy.

Scottish Law Directory. 5s. Annually.

Scottish Law List and Legal Directory, qs.:!: Published annually.

tScRUTTON (T. E.)

—

The Merchant Shipping Act, 1894. Second Edition.

8vo, 30s. t 1S95

t On Charter Parties and ]>ii,ls of Ladin';. I'ourth Edition. 8vo,

1 8s. J '899

ISebastian (L. B.)—On the Law of Trade Marks. Fourth Edition.

8vo, 253.1 1S99

SeLLAR (A. C.)—MANUAt. OF THE I>l 'I i A I 1< i\ Aci > loR StOTIA.M'. Ninth

Edition. By J. E. Graham. 12s. Od.+ 1S94

Sei>i,ar (Geo.)—For.ms for Sheriffs and Sheriff Clerks. Yo\\o, 25.S.J 18S1

Senators of the College of Justice, Brunton and Haig's Historical

Account of, from its Institution in 1532. 8vo, half calf, los. 1S32

.Seton's Registration Acts. A Practical Analysis of the Acts relating to the

Registration of Births, Deaths, and Marriages, with Statutes, Forms, Fees,

etc. Fifth Edition. Demy Svo, 7s. 6d.

SiiAND (C. F.)

—

Practice of the Court of Session. Two vols., 6s.

1848-1S50

Shaw's Digest of Decision w iiii Supreme Coukis of .Scoti and,

1800-1868. Last E(htion. Three vols., ^jo.

Continuations, 186 7- 187 7, 38.S.J ; 1877-18H5, 3.SS.
| ; and 1885-1895, 52s. J

Another Edition, iSoo-1862. I-'our vols, royal Svo, 40s.

A considerable saving may be effected by purchasing this edition and the three

Supplements, 1867-1895, leaving a gap offive yearsfrom 1862-1867.

See also Grierson and Sandeman,

Shaw (S.)—Lvdex of Recistkrkd Entails ok Scotland. 4(0, 7s. 6d. 17S4

Shennan (Hay)—Boundakiks of Counties and Parisuks in Scotland, as

settled liY THE Boi NDAKV COMMISSIONERS UNDER THE LoCAI.

Government (.Scoti and) An, 1889. Svo, 14S.J 1892

t English. X Subject to Discount.
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Shennan (Hay)—The Parish Councillor's Handbook. A Digest of Local

Government (Scotland) Act, 1S94. With the Text of the Act and an

Account of the Powers and Duties of Parish Councils. Fourth Thousand.

Crown 8vo, is. 6d. 1894
"^ dea7-, thorough, atid ably-written digest."—Scotsman.

fSiMONSON (P. F.)

—

Law relating to Debentures and Debenture Stock
ISSUED BY Trading and Public Companies and by Local Authorities.
Second Edition. 2 is. J 1898

Skelton's Handbook of Public Health. A New Edition, Revised by

J. Patten-Macdougall and A. Murray. Part i only out

—

Public Health
Act. With Notes. 3s. 6d. 1898

Skene (John)—De Yerborum Significatione. Half calf, 4s. 6d. 1681

Skinner's Court of Session and Sheriff Court Annual. 6s. +

Published atinuaily.

Smith (J. G.)— On the Law of Scotland relating to the Poor, the
Public Health, etc. Third Edition. 8vo, 7s. 6d. 1878

On the Law of Damages. 8vo, 10s. 1889

fSMiTH (J. M.)— A Selection of Leading Cases on various Branches
OF the Law. Tenth Edition. Two vols, royal 8vo, 70s.

J

1896

ISmith (J. \V.)

—

-Compendium of Mercantile Law. Ninth Edition. Two
vols, royal 8vo, 42 s. J iSyo

Smith (R. E. M.)—The Law of Expenses in the Supreme and Sheriff
Courts of Scotland. 8vo, i8s.J 1892

A Compendium of the Corrupt and Illegal Practices Acts,

applicable to Parliamentary, County Council, Municipal, School
^ Board and other Eleciions. 3d.

; 50 copies at 2d. each. 1892

Smith (W. C.)—The Secretary for Scotland : The Powers and Duties

of the Office. Svo, 2s. 6d. 1885

ISnell (E. H. T.)—Principles of Equiiy. Twelfth Edition. Svo, 2is.t

1898

fSowARD (A. W.)—-Estate Duties under the Finance Acts. Second
Edition. 7s. 6d. 1898

Spens (W. C.)—History of the Orr-Ewing Case. Svo, is. 6d. 1S84

Spens and Younger—The Law of Employers and Employed as regards
Reparation for Physical Injury. Svo, 14s.

J

1887

Spink (W.)—Handbook of Procedure and Redress at Law. Svo, 2s. 6d."

1S79

Spottiswoode (Robert)—Practicks of the Law of Scotland. Folio, 2s.

1706

Spotswood (John)—The Form of Process before the Lords of Council
AND Session, to which is prefixed the Present State of the
College of Justice. \2mo, very scarce, "js. 66.. 171S

Stair (Viscount)—Institutions of the Law of Scotland. Last Edition.

By More. Two vols. 4to, 15s. 1832

Statutes affecting Scotland, 1707 to 1900. 51 vols., ;^8.

See also Scots Statutes Revised,

Statutes, Chronological Index of. In force, 1235-1895. los. 1S96

See also " Acts " a/id p. 28.
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Steele (W. H.) — Handbook ox the Management of Landed Estates.
5S.+ 18S9

tStephen (Mr. Serjeant)—Commentaries on the Law ok England. New
Edition. Four vols. Svo, ^4, 4s.; 1899

Stevenson (J. H.)

—

The Law of Scotland in Relation to the Presumption
OF Life of Absent Persons. Svo, 6s. ^ 1893

" An interesting, eminently readable, and very useful ivork."—Scots Law Times.

Stewart (D. Ross)—The Law of Horses. Svo, ios. 6d.+ 1892

Law relating to Mines, Quarries, and Minerals in Scotland.
Royal Svo, ;£\, los. 1894

" Of the utmost value to lawyers. They will find in it the whole laiv of their

subjects—Scotsman.

Stewari (J. Graham)—A Treatise on the Law of Diligence. Royal 8vo,

40s. 1899
The book deals ivith the subject in the folloiving order

:

—Booh First—Diligence

against the Moveable Estate .• (i) Arrestment, (2) Poinding, (3) Summary Diligence,

(4) Diligence of a Special Nature. Book Second—Diligence against the Heritable

Estate: (i) Inhibition, (2) Adjudication. Book Third—Diligence against the

Estate of Deceased Debtor. Book Fourth—Diligence against the J'erson ; (
i

)

Imprisonmentfor Civil Debts, (2) Quasi-Civil Imprisonment. Book Fifth—Inter-

national Law relating to Competitions with Diligence. Book Sixth—Remedies

for Wrongful Use of Diligence: (i) Procedure to Stay or Set Aside Diligence,

(2) Reparation for Wrongful Use of Diligetice.

Stewart (Charles)—Treatise on the Law of Scotland relating to the
Rights of Fishing. Second Edition. By Shairp. 20s. 1891

Story's Conflict of Laws. Royal Svo, half calf, 30s. 18S3

IStroud (F.)—Judicial Dictionary of Legal Terms. Royal Svo, 30s.; 1890

Sturrock. (J. S.)—Analysis of the Conveyancing Acts. Svo, 7s. 6d. 1S89

SvM (J. D.) Analysis of Employers LiAiiiniY Act, 18S0. Second Edition.

Svo, 5s.t 1S85

Synopsis of Titles to Land Consolid.\tion (Scotland) Act, 1868, and
the Conveyanxing (Scotland) Act, 1874, etc. Svo, 7s. 6d. 1874

Taylor (A. S.)—Principles and Practice of Mf.dk ai, Jirisprudence. Fourth

Edition. Svo, 31s. 6d.t '^94

Manual of Medical Jurisprudence. Twelfth Edition. Crown Svo,

14s.: 1S91

ITavlor (J. P.)—On the Law ok E\ iukslk in England and Iukland. Two
vols, royal Svo, 7os.i 1895

Thoms (G. H.) — On Judicial Factors and Curators Bonis. Second

Edition. By Eraser. Svo, 2 is.

J

iSSi

Thomson (Roht.) — On Bills of Exchange and Pkomissorv Note.s. By

Dove Wilson. Royal Svo, 5s. 1865

Thorburn (W. I).)—The Bills of I'Aciiange Act, 1S82. With E.xplanatory

Notes. Svo, 12s.; '882

Tosh (A.)~The Law relating to Securities over NLxcminery. is. 18S7

Trayner (Lord)— Latin Maxims and Phrask'^, Coi iectki) from the In-

stitutional Writers on the Law ok Scoti.and and other Sources.

With Iranslations and Illustrations Fourth Edition. Svo, 2 is. J 1894
" To describe and praise Lord Traynet's work is at this time of day as unnecessary

as to extol Shakespeare's plays. The neiv edition deserves all the favour -rhi. h iti

predecessors obtained.
'

'

—Scotsnian

.
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Wallace (Geo.)—Nature and Descent of Ancient Peerages. 8vo, 3s. 6d.

'785

System of the Principles of the Law of Scotland. Folio, 2s. 6d.

1760

Wallace (Wm.) and M'Neil (A.) — Banking Law. With Forms. Second

Edition. 15s. 1899

The standard book on Banking Latu in Scotland.

Walton (F. P.)

—

The Law of Husband and Wife in Scotland. Svo, 20s.

1893

The best and most reliable authority on Husband a?id Wife, as Lord Eraser's

great work is now considerably out of date.

Scotch Marriages, Regular and Irregular. i2mo, 2s. 6d. 1893

'M delightful little book."—Law Quarterly.

Watson (George)— The Practical Conveyancer. Very scarce, Svo, 8s.

1867

Watson (James)—On the Law of Succession. Svo, calf, 2s. 6d. 1S26

IWertheimer's Law relating to Clubs. Second Edition. i2mo, 7s.| 1S89

IWestlake (J.)
— On Private Iniernational Law. Third Edition. Svo,

i6s.t
" 1890

tWharton's Law Lexicon. Ninth Edition. Royal Svo, 38s. J 1892

White (William)—Law Examination Manual. Svo, 5s. | 1889

Wight (A.)

—

Treatise on the Election Laws. Calf, Svo, 3s. 1773

fWiLLiAMs (Sir R. V.)— The Law of Executors and Administrators.

Ninth Edition. Two vols, royal Svo, ^3, \6s.X 1893

fWiLLiAMS (J.)
— The Law of Personal Property. Fourteenth Edition.

Svo, 2 1 S.J 1894

The Law of Real Property. Eighteenth Edition. Svo, 21s. 1896

Williamson (A. M.)—A Digest of Scotch Conveyancing Cases from 1874

TO 1892. 15S.I 1892

This W07-k is not a Digest in the ordinary sense, but a Treatise, in which the

Conveyancing Cases arc discussed and their principles evolved. It is invaluable to

conveyancers.

Wilson (J. Dove)— Sheriff Court Practice in Civil Causes. Fourth

Edition. Svo, 308.! . 1891

Another Edition. Svo, 7s. 6d. 1883

Wood (J. P.)^-The Entail Amendment (Scotland) Act, 1S82. With Notes

and Index. Svo, 4s. t 1882

Lecture on the Law of Entail. 6d. 1894

Wood (P. F.) — The Trusts (Scotland) Acts, 1S61-1SS4. Svo, 3s. 6d.:|;

18S6

fWooDFALL's Law of Landlord and Tenant. Sixteenth Edition. By Lely.

Royal Svo, 3Ss.t 1898

fWuRTZEURG (E. A.)

—

The Law of Building Societies. Third Edition. Svo,

15S.+ 1895

Young's Codification of Sheriff Court Acts. Svo, 5s.

J

18S5
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Law Books published by William Green & Sons.

WiUiamson s Conveyancing Cases. A Digest of Conveyanc-
ing Cases from the passing of tlie Conveyancing (Scotland) Act
1874 to March 1892. By A. M. Williamson, M.A., Advocate!
Aberdeen. Demy 8vo. 15s.

Graham's Poor Law and Parish Councils. A Manual of the
Acts relating to Poor Law and Parish Councils in Scotland. Bv
J. Edward Graham, Advocate, Author of " Sellar's Education
Acts." Demy 8vo. 10s. 6d. nett. 1897.

DeaS on Railways. A Treatise on the Law of Railways applicable
to Scotland. Second Edition. By James Ferguson, M.A., LL.B.,
Advocate. Royal 8vo. 45s. nett. 1897.

A necessary Sufplement to above.

Ferguson's Railway Statutes : The Public Statutes relating to
Railways in Scotland, with Appendix, the Act of Sederunt regulat-
ing Appeals from the Railway Commission, also Rules regulating
Applications for Light Railways, &c.,&c. Royal 8vo. 25s. «e«. 1898"!

Purves' Licensing Laws. The Scottish Licensing Laws, with
Acts, Notes, and Introduction. By James Purves, S.S.C. Crown
8vo. 7s. 6d. nett. 1896.

Renton on Lunacy. The Law of, and Practice in, Lunacy. By
A. Wood Renton, M.A., LL.B., Barrister-at-Law. Royal 8vo.
50s. nett. 1897.

Glegg on Reparation. a Practical Treatise on the Law of
Reparation. By Arthur Thomson Glegg, M.A., LL.B., Advocate.
Royal 8vo. 28s.

Stewart's Law of Horses, a Practical Treatise on the Law of

Horses. By D. Ross Stewart, M.A., LL.B., Advocate. Demy 8vo.

10s. 6d.

Shennan's Boundaries of Counties and Parishes, as settled

by the Boundary Commissioners. By Hay Shknnan, Advocate,

Sheriff-Substitute at Lerwick, and formerly Secretary to the Bound-
ary Commissioners for Scotland. 8vo. 14s.

Black's Shipping Law. A Digest of Decisions in Scottish

Shipping Cases, 18G5-90, with Notes by William George Black,
Writer, Glasgow, Author of "Law relating to Scottish County
Councils," &c., &c. lOs. Gd.

Broun on Nuisance. The Law of Nuisance in Scotland. Part I.

Nuisance at Common Law. Part IL Statutory Nuisance. By
J. C. C. Broun, M.A., LL.B., Advocate. 88.

Bar's Private International Law. Translated, with Notes, by

G. R. Gillespie, B.A. Oxon., Advocate. Second Edition, revised

and enlarged. Koyal 8vo. 458.

Black's TeindS. What are Teinds ? An Account of the History of

Tithe.^ in Scotland. By Wm. Geo. Black. Crown 8vo. 28. Gd.

71.//.

Black's Parochial Ecclesiastical Law. A Handbook of tin-

I'urocliiul Kccle.Hia.stical Law of Scotland. By Wm. Geouoe Black.

Second Edition. 89.



Law Boohs published by

Black's Parochial Law. A Handbook of Scottish Parochial Law,
other than Ecclesiastical. By Wm. Geo. Black. Crown 8vo. 8s.

Graham Murray's Registration Cases. Qualification of Voters

and Revised Edition of the Solicitor-General's Digest of Registration

Cases. By Robert L. Blackburn, Advocate. 58,

Currie's Coiifirmation of Executors. The Confirmation of

Executors in Scotland, according to the Practice in the Commissariot

of Edinburgh, with Appendices of Forms, &c. By James G. Currie.
Second Edition. 8vo. 148.
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William Green dt Sons.

M'Kechnie and Lyell's Court of Session Styles: Bein"
Forms of Summonses, Notes of Suspension, Petitions, &c Com"
pHed by D. M'Kechnie, M.A., and \Y. D. Lyell, M.A., Advocates.
8vo. 16s.

Mackenzie on CeSSio. Manual of the Law of Cessio. With an
Appendix containing the Statutory Provisions and Forms for all
matters occurring in the Process of Cessio. By A. Mackenzie,
Solicitor. 8vo. 5s.

Seton'S Registration Acts. A Practical Analysis of the Acts
relating to the Registration of Births, Deaths, and Marriages in
Scotland, with Statutes, Forms, Tables, &c. By George Seton,
Advocate. Fifth Edition. 8vo. 7s. 6d. lutt.

Bums on Conveyancing. A Handbook of Conveyancing, for the
use of Students. By John Burns, B.L. 6s.

Lorimer's Joint-Stock Companies. An Outline of the Law of
Joint-Stock Companies. By J. Campbell Lorimer, LL.B., Advo-
cate. Crown 8vo. 5s.

Report of the Trial of the Dynamitards before the High
Court of Justiciary, at Edinburgh, December, 1883, for Treason-
Felony. By C. T. Couper, Advocate. 8vo. 9s. 1884.

MoncreiflF on Review. A Treatise on the Law of Review in

Criminal Cases by the High Court and Circuit Court of Justiciary,

and on Procedure in Criminal Cases in Inferior Courts in Scotland.
By Hon. H. J. Moncreiff (Lord Wellwood). 8vo. 15s.

Lorimer's Studies, National and International. Occasional
Lectures delivered in the University of Edinburgli, 1864-1889. By
the late James Lorimer, Professor of Public Law, University of

Edinburgh. 10s. 6d.

Styles of Writs in the Sheriff Courts of Scotland. By
James I'^orrest, Advocate, and U. B. Shearer, Writer, Greenock.
Svo. 128.

Scottish Chamber of Agriculture Series, The Agricul-
tural Holdings (Scotland) Act, 1883. i'.y Professor Rankink.
28. nett. 1894. Thk Farmer's Legal Handbook. By Isaac

Connell, Solicitor. Crown 8v(). 3s. 6d. nctt. 1894. The Law of
Entail : A Lecture. By Professor Wood. Crown 8vo. 6d. ISDl.

Manual of the Law of Scotland, sp.ciaily for tiie Use of

Students. Jiy WlLLlAM Kl.NMlJUR(iH MoRTON, S.S.C. One
Large Volume. 12h. nett. 1890.

Guide to Local Government in Counties, Parishes, and
Burghs, containing the Text of all Acts dealing with Coiuilv

and Parish Councils and their Duties. Fourth Edition. 7h. 6tl.

rutt. 1898.




